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PREFACE. 


That  the  law  of  estoppel  should  have  been  looked  upon 
as  an  unprofitable  subject,  and  left  to  develop  itself  in  con- 
fusion, until  recently,  has  come  to  be  matter  of  common 
surprise.  The  reason  may  be  sought,  perhaps,  in  the  sub- 
ject itself^  and  in  its  former  treatment  by  the  courts. 
There  is  something  forbidding  in  the  very  name  "  estop- 
pel," producing  a  dread  of  investigation.  The  subject  is 
looked  upon  as  hard,  and  dry,  and  technical ;  and  the  courts 
have,  in  no  small  degree,  confirmed  the  impression,  by  pro- 
nouncing it  odious.  A  glance  into  Coke  upon  Littleton, 
and  into  some  of  the  early  Eeports,  will  be  sufiicient  to 
excite  a  feeling  of  wonder  that  any  one  could  have  been 
induced  to  attempt  to  explore  and  elucidate  the  subject. 

No  one  has  done  so  much  for  the  law  of  estoppel  as  Mr. 
John  William  Smith ;  and  to  no  one  else  is  so  much  credit 
due  for  dispelling  the  notion  that  estoppels  are  odious. 
The  spirit  with  which  he  approached  the  subject  is  admi- 
rable ;  and  no  words  are  more  familiar  to  the  lawyer's  ear 
than  those  of  the  opening  paragraph  of  his  note  to  the 
case  of  the  Duchess  of  Kingston.  "  Notwithstanding,"  he 
says,  "  the  unpromising  definition  of  the  word  '  estoppel ' 
[by  Coke],  it  is  in  no  wise  unjust  or  unreasonable,  but,  on 
the  contrary,  in  the  highest  degree  reasonable  and  just, 
that  some  solemn  mode  of  declaration  should  be  provided 
by  law  for  the  purpose  of  enabling  men  to  bind  themselves 
to  the  good  faith  and  truth  of  representations  on  which 
other  persons  are  to  act.     Interest  reipublicce  ut  sit  finis 
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litium ;  but  if  matters  once  solemnly  decided  were  to  be 
again  drawn  into  controversy,  if  facts  once  solemnly 
afl&rmed  were  to  be  again  denied  whenever  the  affirm- 
ant saw  his  opportunity,  the  end  would  never  be  of  litiga- 
tion and  confusion." 

The  way  was  prepared  by  Mr.  Smith  for  a  text-book. 
The  subject  had  been  shorn  of  its  repulsiveness ;  and  its 
loose  and  scattered  fragments,  so  far  as  they  were  to  be 
found  in  England,  had  been  collected  and  presented  in  an 
attractive  outline.  Much  gobd  must  have  resulted  from  a 
thorough  systematic  treatise  on  the  law  of  estoppel  at  this 
time.  Not  to  speak  of  the  benefit  to  the  practitioner,  it 
would  have  prevented  and  removed  many  of  the  conflicts 
which  a  glance  over  the  pages  of  the  Introduction  will 
show  are  unusually  numerous.  But  a  writer  did  not  yet 
appear;  and  the  justly  celebrated  note  of  Mr.  Smith  has 
met  the  common  fate  of  other  worthy  legal  productions. 
To  make  it  a  full  depository  of  the  law,  it  has  been  dis- 
jointed with  so  many  unsightly  brackets,  and  interlarded 
so  much,  that  its  original  form  and  beauty  have  been  well- 
nigh  obliterated ;  and  it  has  been  so  encumbered  in  the 
American  editions  by  heavy  sub-notes,  that,  withal,  what 
was  at  first  a  forcible  and  readable  outline  of  the  law  has 
come  to  be  a  mere  collection  of  a  multitude  of  points. 

No  reflection  is  intended  upon  the  labors  of  the  editors 
of  Mr.  Smith  on  either  side  of  the  Atlantic.  Their  efforts 
have  been  eminently  commendable  and  successful ;  but 
granting  this  does  not  affect  the  fact  intimated,  that  their 
additions  are  heavy  and  tedious.  Notes,  as  such,  can  never 
fill  the  place  of  a  text-book,  and  especially  when  they 
occupy  the  space  of  a  hundred  pages.  The  profession  will 
not  venture  in  the  small  types  longer  than  may  be  neces- 
sary to  find  a  few  references  to  cases  for  present  need. 

A  text-book  on  estoppel  was,  therefore,  quite  as  desir- 
able after  the  latest  editions  of  Smith's  Leading  Cases  as 
ever ;  and  the  continually  increasing  calls  for  such  a  work 
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by  the  profession  confirmed  the  fact,  and  led  to  the  prepa- 
ration of  this  volume. 

Hardly  had  the  work  been  undertaken  when  the_  trea- 
tise by  Mr.  Herman  was  announced ;  but  on  consultation 
with  the  publishers  of  this  volume,  it  was  thought  best 
to  go  on  with  the  work,  and  the  result  is  now  presented 
to  the  profession. 

The  internal  difficulties  of  the  subject,  consisting  mainly 
in  the  numerous  conflicts  of  authority,  had  considerable 
influence  in  deciding  upon  the  plan  adopted,  of  presenting 
tile  leading  principles  of  estoppel  through  short  reports  of 
the  cases.  The  announcement  of  other  works  on  the  sub- 
ject contributed  somewhat  to  the  same  result.  But  the- 
prevailing  motive  was  the  conviction  of  its  advantages. 
The  author's  studies  have  for  several  years  past  been 
directed  mainly  to  the  decisions  of  the  courts ;  and  he  has 
become  convinced  that  this  study  of  the  cases  vastly  pro- 
motes an  acquisition  of  legal  principles. 

The  advantages  resulting  from  presenting  the  subject 
in  the  manner  of  its  development  will  readily  suggest 
themselves.  1.  It  removes  the  liability  to  error  which 
prevails  in  the  attempt  to  state  merely  the  principles 
established  by  the  cases,  —  a  matter  of  no  slight  impor- 
tance, especially  to  those  who  have  not  ready  access  to  the 
Eeports.  To  such,  a  work  carefully  prepared  upon  this 
plan  may  in  some  degree  supply  the  place  of  the  absent 
Reports.  2.  The  plan  has  also  this  advantage,  that  it 
shows  how  the  principles  have  been  derived  and  moulded, 
and  the  reasons  upon  which  they  are  based;  and  the 
result  is,  that  more  permanent  impressions  are  made  upon 
the  memory. 

Of  the  details  of  the  plan,  it  may  be  well  to  state,  that 
the  arrangement  of  topics  has  been  made  to  depend  upon 
the  legal  principle  involved,  and  not  upon  the  name  of  the 
subject  in  which  the  principle  may  have  happened  to  arise. 
Thus,  whether  a  corporation  is  estopped  to  deny  the  truth 
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of  a  representation  made  and  acted  upon  is  to  be  ascer- 
tained by  examining  the  chapter  on  Estoppel  by  Conduct, 
and  not  the  chapter  on  Corporations ;  but  if  the  question 
be  whether  a  corporation  may  set  up  the  invalidity  of  its 
organization,  in  an  action  upon  one  of  its  contracts,  the 
chapter  then  to  be  consulted  is  that  on  Corporations,  for 
the  question  is  one  peculiar  to  that  subject. 

Points  of  conflict  in  the  law  have  been  examined  with 
care,  and  with  an  earnest  endeavor  to  remove  some  of  the 
difficulties  presented.  If  the  attempt  has  been  successful 
to  any  considerable  extent,  this  will  be  held  a  high  tx- 
ward  for  the  labor. 

A  number  of  precedents  in  pleading  have  been  collected, 
and  placed  in  the  last  chapter  of  the  text.  They  will  be 
of  value,  even  where  the  common-law  practice  does  not 
prevail,  in  indicating  the  evidence  requisite  to  support  the 
estoppel. 

Without  desiring  to  cite  every  case  that  has  been  re- 
ported, it  has  been  the  author's  intention  and  endeaVor 
to  cite  a  sufficient  number  of  authorities  to  establish -the 
propositions  stated,  and  to  present  every  point  in  the 
law  of  estoppel  that  has  been  adjudicated,  down  to  the 
latest  moment.  Farther  than  this,  the  text  has  not  been 
encroached  upon.  The  work  of  Mr.  Herman  has  been  of 
service  in  affording  the  author  an  opportunity  to  ascertain 
whether  any  cases  have  been  omitted  upon  points  not 
already  presented ;  and  cheerful  acknowledgment  is  made 
of  the  fact.  The  citations  have  all  been  verified  ;  and  the 
hope  is  indulged  that  few  errors  have  escaped  correction. 

An  Introduction  to  the  text  has  been  written,  in  which 
a  general  outline  of  the  subject  has  been  sketched.  The 
idea  was  suggested  by  the  Introduction  of  Mr.  Adams  to 
his  Treatise  on  Equity,  which  is  one  of  the  most  attractive 
and  useful  features  of  that  excellent  work.  The  chapter 
may  be  of  service  to  the  practitioner,  as  well  as  to  the 
student,  for  whom  it  is   more  particularly  intended,  in 
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facilitating  an  acquaintance  with  the  plan  and  order  of 
arrangement  of  the  text,  thus  obviating,  to  some  extent, 
the  necessity  of  continual  reference  to  the  Index. 

The  following  corrections  should  be  made :  The  case  of 
Way  V.  Arnold,  18  Ga.  181,  should  be  cited  as  the  decis- 
ion referred  to  in  the  paragraph  beginning  at  the  foot  of 
p.  357.  In  the  first  line  of  the  middle  paragraph  on  p.  433, 
the  word  "  drawer "  should  read  drawee,  or,  better  still, 
acceptor.  The  last  word  in  the  7th  line,  p.  598,  should 
be  where,  instead  of  "  when."  Add  to  the  cases  cited  in 
note  1,  p.  607,  Finnegan  v.  Carahar,  61  Barb.  252. 

Boston,  July  20,  1872. 
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The  historical  origin  of  the  main  divisions  of  estoppel  is  sepa- 
rated by  three  long  and  somewhat  indefinite  periods,  which  may 
be  termed  the  ancient,  middle,  and  modern.  To  the  first  belongs 
the  doctrine  of  Res  Judicata,  which  comes  to  us  from  the  Koman 
law ;  ^  to  the  second  belong  the  doctrines  of  Estoppel  by.  Deed, 
and  of  Estoppel  in  Pai»  as  it  existed  prior  to,  and  in  the  time  of, 
Lord  Coke ;  ^  to  the  third  belongs  the  modern  doctrine  of  Estop- 
pel in  Pais?  No  definite  limits  can  be  assigned,  as  has  been 
intimated,  to  the  origin  of  either  of  these  branches  of  estoppel. 
The  first  is  found  in  all  books  of  the  Roman  law,  in  some  form  ; 
the  second  is^  found  in  the  earliest  collections  of  the  English  law ;  * 
while  the  third  has  grown  up  within  a  century.^ 

Estoppels  for  a  long  time  were  considered  as  odious  ;  and  the 
courts  have  not  yet  altogether  ceased  to  apply  the  term  to  them. 
The  definition  given  by  Lord  Coke  has  often  been  referred  to  as 
giving  ground  for  the  application  of  the  term.  He  said  that  the 
name  "  estoppel "  or  "  conclusion  "  was  given  "  because  a  man's 
own  act  or  acceptance  stoppeth  or  closeth  up  his  mouth  to  allege  or 
plead  the  truth."  *  The  definition  was  certainly  not  a  happy  one  ; 
and  if  it  were  altogether  correct,  the  doctrine  of  estoppel  might 
well  be  regarded  as  odious.  It  seems  to  be  true,  however,  that 
in  Coke's  day  the  doctrine  was  not  favored,  and  because  it  was 
often  used  to  shut  out  the  truth,  against  reason  and  good  policy.'' 

In  modern  times  the  doctrine  has  lost  its  odium,  and  become 

1  Post,  pp.  7  et  seg.  three  of  the  reign  of  Edw.  1 .    In  those,  the 

"  Post,  pp.  370,  372.                   .  title  "  Estoppel "  is  not  indexed. 

"  Ibid.  '  Post,  p.  373. 

*  Statham'a   and  Fitzherbert's  Abridg-  »  Coke  Litt.  352  a. 

ments,  and  Year-Books,  temp.  Edw.  2,  an-  '  Note  to  Dnchess  of  Kingston's  Case,  2 

nis   1307  - 1326.     These   are  the  earliest  Smith's  L.  C.  693,  6th  Eng.  ed. 
printed  volnmes  of  the  Ycar-Books,  except 
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one  of  the  moet  importatit,  wefol,  sud  jast  ageoeies  of  the  law. 
It  w  quite  »fe  to  saj,  fbat,  at  the  present  daj,  it  i«  nerer  emplojed 
to  ezelode  the  troth ;  itf  whole  force  and  eflect  are  to  preelnde 
parties,  md  thott  in  priritj  with  them,  from  muettling  a  matter 
which  thej  bare,  in  Mdenm  krm,  admitted  and  adopted.  A  per- 
son** admisrion,  made  in  either  of  three  wajs,  is  considered  as 
eondosire  of  ihe  bet  as  to  him  and  his  priries,  and  they  will  not 
be  permitted  to  diqmte  its  troth ;  not  on  the  ground,  indeed,  tliat 
the  admission  is  tme,  bat  becaose  to  allow  its  correctness  to  be 
disputed  is  eontanj  either  to  soond  policf  or  to  good  morals. 

Certain  admissions,  then,  are  indisputable,  and  estoppel  is  the 
agencj  of  the  law  bj  wlrich  evidence  to  controreri  their  troth  is 
excluded.  Such  adndsnons  are  those  which  arise  bj  matter  of 
record,  or  of  deed,  or  in  pais. 

There  is  a  twofold  estoppel  ariang  hj  matter  of  record,  i.  e. 
from  the  proceedings  of  the  courts :  First,  in  the  record  considered 
as  a  memorial  or  entrj-  of  the  jodgment;  and,  secondly,  in  the 
record  considered  as  re*  Judicata.  In  the  first  case  mentioned, 
the  record  has  a  condnsire  e^ct  upon  all  the  world.  It  imports 
absolute  reritf ,  not  onlj  a«  against  the  parties  to  it  and  those  in 
fnritf  widi  them,  but  against  strangers  also ;  and  no  one  may 
produce  e7id<;iice  to  impeach  it.* 

The  estoppel  of  a  record  as  re»  judicata  n  of  greater  impor- 
tance. The  force  and  effect  of  a  judgment  depends,  first,  upon 
the  nature  of  the  proceeding  in  which  it  was  rendered,  i.  e. 
whether  it  was  an  action  in  rem  or  in  pertonamj  and,  secondlj, 
upon  the  forum  in  which  it  was  pronounced, — that  is,  whether  it 
is  a  judgment  of  a  domestic  or  of  a  foreign  court, 

A  judgment  in  rem,  {M'operlj  speaking,  is  one  which  determines 
the  Uatut  of  a  person  or  thing ;  and  its  peculiaritj  is,  that  it  is  con- 
closiTe  upon  all  persons,^  Proceedings  in  attachment,  replevin, 
and  the  like,  are  sometimes  mentioned  as  proceedings  in  rem,  but 
not  with  accuracf .  The  judgment  in  these  cases  binds  only  par- 
ties and  priries, — not  stoangers  also.^ 

1  Pett, pp.  1  -«.  *  Pm,  p,  is.  » Poa,  p.  11. 
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Judgments  in  personam  are  those  which  bind  only  the  parties  to 
the  proceeding,  and  those  in  privity  with  them.  They  have  ordi- 
narily no  effect  as  to  third  persons.^ 

From  this  explanation  we  pass  to  some  of  the  general  features 
of  judgments  common  to  these  divisions. 

In  order  to  work  an  estoppel,  and  preclude  the  parties  from  re- 
litigating  questions  once  adjudicated,  the  judgment  must  have 
been  rendered  by  a  legally  constituted  oourt.^  This  conclusive- 
ness has,  however,  sometimes  been  extended  to  the  decrees  of 
tribunals  other  than  the  ordinary  public  courts  of  justice.  A 
college  sentence  of  emulsion  was  held  conclusive  in  a  case  before 
Lord  Mansfield.^  Judgments  of  provisional  military  courts,  and 
of  courts-martial,  are  also  conclusive.* 

The  judgments  of  the  ordinary  domestic  courts  of  inferior  juris- 
diction are  conclusive,-  if  it  appear  that  they  have  acquired  juris- 
diction.^ The  following  classes  of  judgments  have  also  been  held 
to  be  unimpeachable,  except  by  appeal,  or  by  some  direct  pro- 
ceeding to  set  them  aside  :  Agreed  judgments,  awards  of  arbi- 
trators under  a  rule  of  court,  and  in  pais  when  they  have  been 
ratified,^  the  decisions  of  the  commissioner  of  patents,'^  judgments 
by  confession,  and  judgments  by. default.^ 

In  all  cases,  however,  to  preclude  the  parties  or  their  privies 
from  contesting  the  matters  again,  the  judgment  must  have  been 
final,  and  rendered  upon  the  merits,  and  judgment  must  in  fact 
have  been  entered.^  It  must  also  have  been  valid.  If  void,  it 
cannot  work  ar^  estoppel ;  but  it  is  otherwise  of  voidable  judg- 
ments.^" And  if  the  judgment  possess  all  of  these  elements,  it  is 
immaterial  whether  it  was  rendered  before  or  after  the  commence- 
ment of  the  action  in  which  it  is  interposed  as  an  estoppel.^^ 

1  Post,  p.  12.  788,  796;  Eureka  Co.  v.  Bailey  Co.,   11 

2  Post,  p.  13.  Wall.  488.    This  point  was  overlooked  in 
'  Post)  p.  14.  the  text.    It  may  be  inserted  on  p.  19. 

*  Post,  pp.  15,  16.  8  Post,  pp.  17  - 19. 

'  Post,  p.  16.  9  Post,  pp.  19,  629. 

«  Post,  pp.  17  -  19,  588.  10  Post,  p.  21. 

T  Eubber  Company  v.  Goodyear,  9  Wall.  ii  Ibid. 
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Judgments,  however,  possess  this  conclusiveness  only  in  respect 
to  such  matters  as  were  necessary  to  the  decision  of  the  case.  As 
to  matters  incidentally  determined,  the  judgment  is  not  conclu- 
sive, but  may  be  collaterally  impeached.^  With  this  qualification, 
matters  once  determined  in  a  court  of  competent  jurisdiction  may 
never  again  be  called  in  question  by  parties  or  privies,  against  ob- 
jection, though  the  judgment  may  have  been  erroneous,  and  liable 
to,  and  certain  of,  reversal  in  a  higher  court.^ 

We  proceed  now  to  a  more  detailed  examination  of  this  subject. 
And  first  of  domestic  judgments  in  personam. 

We  divide  this  subject  into  four  branches :  First,  estoppel  by 
former  judgment;  secondly,  estoppel  by  verdict;  thirdly,  the 
extent  and  operation  of  judgment  and  verdict  estoppels ;  and, 
fourthly,  the  impeachment  of  judgments  in  collateral  actions. 

The  rule  in  respect  to  the  first  division  is  that  the  judgment  of 
a  court  of  competent  jurisdiction  may  be  relied  upon  as  an  estoppel 
in  any  subsequent  case  founded  upon  the  same  cause  of  action.^ 
The  maxim  is,  Nemo  bis  vexari  debet  pro  una  et  eadem  causa.  The 
rule  in  criminal  law,  that  no  one  shall  twice  be  brought  in  jeopardy 
of  life  or  limb,  is  the  counterpart  of  this  doctrine. 

In  the  case  of  estoppel  by  verdict,*  it  is  immaterial  whether  the 
cause  of  action  in  which  the  verdict  was  given  was  the  same  in  the 
subsequent  suit  or  not.  The  rule  in  this  case  is  that  a  point  once 
determined  between  the  parties,  or  those  under  whom  they  claim, 
may  be  relied  upon  as  an  estoppel  in  any  cause  of  action  that  may 
thereafter  be  tried.  The  estoppel  arises  upon  thespecial  findings 
of  the  jury.  But  though  it  is  not  necessary  that  the  cause  of 
action  should  be  the  same  in  both  cases,  it  is  essential  that  the 
point  decided  should  be  precisely  the  same  as  the  one  raised  in 
the  subsequent  suit. 

In  regard  to  the  effect  and  operation  of  judgment  and  verdict 
estoppels,  in  domestic  proceedings  in  personam,  it  is  a  general  rule 

1  Post,  p.  22.  *  The  verdict  must  have  been  followed 
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that  only  parties  and  privies  are  bound  by,  or  may  take  advantage 
*  of,  the  adjudication.!  The  estoppel  must  be  mutual ;  and  it  cannot 
be  employed  by  or  against  strangers.  The  term  "  parties  "  embraces 
all  persons  having  a  right  to  control  the  proceedings,  make  de- 
fence, adduce  and  cross-examine  witnesses,  and  to  appeal  from  the 
decision,  when  an  appeal  lies.^  In  some  cases,  however,  persons 
not  parties  to  an  action  may  take  advantage  of  the  judgment.  In 
the  case  of  a  judgment  against  one  of  several  co-contractors,  if  an 
action  be  thereafter  brought  against  another  of  the  contractors,  he 
may  plead  the  judgment  rendered  against  his  fellow,  and  this, 
according  to  the  principles  of  the  common  law,  will  bar  the  action. 
This  proceeds  upon  the  ground  of  merger.  The  plaintiff  had  but 
one  cause  of  action,  and  this  was  merged  by  Ihe  former  proceed- 
ings into  the  higher  claim  of  a  judgment. 

This  result,  howeirer,  is  not  effected,  according  to  the  American 
law,  by  a  judgment  against  one  of  several  tort-feasors  ;  and  only 
the  defendant,  and  those  claiming  under  him,  are  bound  by  the 
judgment.  The  tort  is  considered  as  joint  and  several.^  In  Eng- 
land, however,  the  same  rule  prevails  here  as  in  the  case  of  a 
judgment  against  one  of  several  joint  contractors.  It  is  there  held 
that  the  tort  is  joint  only,  and  that  it  becomes  merged  in  the 
judgment,  whether  rendered  against  a  part  or  all  of  the  wrong- 
doers.^ 

In  other  cases  where  the  parties  are  really  the  same,  though 
nominally  different,  the  judgment  will  work  an  estoppel  upon  the 
real  parties  ;  as  in  the  case  of  a  judgment  obtained  by  a  principal 
or  by  a  bailor,  which  estops  the  agent  or  bailee  to  sue  upon  the 
same  cause  of  action.^  But  the  converse  of  this  rule  does  not  hold, 
unless  the  suit  be  brought  at  the  instance  of,  or  be  acquiesced  in 
by,  the  principal  or  bailor.^  Judgment  in  ejectment,  under  the 
old  fictitious  form  of  proceeding,  is  another  instance  of  this  kind.^ 
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But  a  different  rule  prevails  where  the  parties  are  nominally  the 
same,  but  really  different;  and  judgment  in  such  case  does  not' 
operate  as  an  estoppel  upon  the  real  parties.^ 

Persons  liable  over  are  bound  by  judgments  against  the  parties 
to  whom  they  are  so  liable,  upon  notice  to  appear  and  defend  ; 
but  one  who  was  merely  a  witness  upon  the  former  trial  will 
not,  it  seems,  be  bound  by  the  judgment ;  for  appearing  as  a  wit- 
ness does  not  give  a  person  the  rights  of  a  party .^  " 

Judgment  upon  garnishment  or  trustee  process  operates  as  an 
estoppel  in  an  action  by  the  original  creditor  of  the  garnishee  or 
trustee,  to  the  extent  of  the  judgment.  But  the  creditor  may 
prove  that  the  debt  is  greater  than  it  was  admitted  to  be  by  the 
debtor.^  , 

The  term  "  privity  "  denotes  mutual  or  successive  relationship 
to  the  same  rights  of  property;  and  persons  falling  within  this 
definition,  whether  privies  in  law,  in  blood,  or  in  estate,  are  bound 
by,  and  may  take  advantage  of,  judgments,  equally  with  parties.* 

.  There  is  no  privity  in  the  relations  of  guarantor  and  principal, 
surety  and  principal,  cosureties,  and  the  like,  in  the  sense  of 
making  judgments  against  the  one  conclusive  against  the  other, 
without  notice  to  appear  and  defend.^  Nor  is  a  judgment  against 
an  administrator  or  executor  conclusive  against  an  heir  or  devisee 
of  the  deceased.^  Judgment  against  an  administrator  de  bonis 
non  is  not  evidence  against  his  predecessor  in  the  administration;^ 
but  it  is  said  to  be  otherwise  in  the  case  of  an  executor  of  an 
executor.*  Judgment,  however,  against  the  prior  administrator 
or  executor  will  be  conclusive  against  the  successor.^ 

It  is  an  important  qualification  of  the  rule  that  judgments  bind 
the  parties,  that  thej  bind  them  only  in  the  character  in  which 
they  appeared  in  the  proceedings.  A  judgment  against  a  person 
in  his  own  proper  character  is  not  an  estoppel  against  him  as  ad- 
ministrator.    And  the  same  is  true  of  estoppels  generally.^" 
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There  are  some  cases  in  which  judgments  in  personam 
operate  upon  strangers.  One  of  these  cases  is  where  a  person 
is  affected  by  a  chain  of  title  under  a  judgment,  sale,  and  execu- 
tion. When  a  judgment  is  introduced  as  a  document  connected 
with  the  chain  of  title,  the  other  party  will  not  be  permitted  to 
impeach  it  upon  the  ground  that  it  is  res  inter  alios  acta. 

We  have  already,  remarked  that  judgments  are  only  conclusive 
of  matters  essential  to  the  decision  ;  ^  but  it  often  becomes  a 
question  of  difficulty  to  determine  the  proper  application  of  the 
rule.  It  seems,  however,  in  the  case  of  domestic  judgments,  that 
the  rule  is  not  to  be  taken  strictly,  as  applicable  only  to  the  main 
question  in  dispute,  but  that  the  judgment  is  conclusive  also  of 
such  matters  as  may  have  become  essential  to  the  decision  of 
the  action.^ 

It  has  been  a  point  of  great  discussion  whether  a  judgment 
is  conclusive  of'  matters  which  might  have  been  adjudicated,  but 
which  in  point  of  fact  were  not  put  in  issue  ;  but  according  to 
the  weight  of  authority  and  the  better  doctrine,  the  judgment 
operates  to  merge  only  such  matters  as  were  necessary  parts  of 
the  cause  of  action.  There  is  no  estoppel,  therefore,  except  in 
respect  to  such  matters  as  the  parties  to  tlie  cause  were  bound 
to  litigate  in  it ;  and  the  parties  are  not  bound  to  litigate  any- 
thing except  the  single  cause  of  action  tried.^ 

But  there  is  a  wide  difference  between  the  case  where  a  party 
omits  to  introduce  evidence  of  one  of  several  demands,  or  of  a 
counter-demand,  and  that  where  he  fails  to  produce  sufiBcient 
evidence  to  sustain  his  position.  In  the  latter  case,  an  estoppel 
will  arise  from  the  judgment.* 

It  is  well  settled,  at  the  present  day,  that  an  action  cannot  be 
maintained  to  recover  money  paid  under  a  judgment,  by  reason 
of  evidence,  subsequently  discovered,  showing  that  the  judgment 
should  never  have  been  rendered.^    But  it  has  been  held  that 

»  Ante,  p.  xliii.  4  Post,  pp.  112,  113. 
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money  obtained  by  extortion,  under  the  color  of  legal  process, 
may  be  recovered.^ 

It  is  a  general  principle  applicable  to  the  domestic  judgments 
of  superior  courjs,  that  there  can  be  no  itnpeachment  of  the 
jurisdiction  of  the  court  in  which  the  judgment  in  controversy 
was  rendered,  unless  it  appear  from  the  face  of  the  record  that 
the  court  had  not  acquired  jurisdiction.^  In  the  case  of  superior 
coiirts  proceeding  according  to  the  course  of  the  common  law, 
the  jurisdiction  will  be  conclusively  presunied  in  the  absence  of 
anything  in  the  record  showing  that  the  court  liad  not  obtained 
jurisdiction.^  In  cases  where  these  courts  proceed  otherwise 
than  according  to  the  common  law,  there  is  some  conflict  as  to 
whether  the  same  presumptions  will  be  raised ;  but  a  majority 
of  the  courts  hold  that  in  such  cases  judgments  are  reduced  to 
the  rank  of  judgments  of  the  inferior  courts,  so  far  as  any  pre- 
sumptions respecting  jurisdiction  are  concerned.* 

Judgments  of  inferior  courts  may  be  impeached  for  want  of 
jurisdiction  in  all  cases,  except  where  there  has  been  an  "adjudi- 
cation of  jurisdiction  by  the  inferior  court.^ 

According  to  the  better  opinion  and  weight  of  authority,  domes- 
tic judgments  of  the  superior  courts  are  not  liable  to  impeachment 
on  the  ground  that  they  were  obtained  by  fraud  ;  but  the  rule 
does  not  apply  to  persons  who  could  not  have  intervened  in  the 
proceedings  or  appealed  from  the  judgment.®  Whether  judgments 
of  inferior  courts  may  be  impeached  for  fraud  does  not  appear  to 
have  been  determined  ;  it  would  seem,  however,  that  if  the  juris- 
diction be  established,  there  could  be  no  further  inquiry  into  the 
judgment.'^  But  in  the  case  of  judgments  of  courts  from  which 
there  is  no  appeal,  the  rule  is  that  they  may  be  impeached  at  any 
point,  in  collateral  actions.^ 

Of  domestic  and  foreign  judgments  in  rem,  the  most  familiar 
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instance  is  found  in  the  adjudications  of  the  Admiralty  in  matters 
of  prize.  These  are  conclusive  against  all  the  world  both  of  the 
change  of  property  and  of  the  fact  for  which  the  condemnation 
was  pronounced. 1  Adjudications  of  the  Admiralty  in  matters  of 
collision  also  belong  to  this  class.^  So  of  the  condemnation  and 
acquittal  of  goods  in  the  Exchequer .^  So  of  decrees  establishing 
pedigree,*  decrees  in  matters  of  marriage  and  divorce,®  decrees  of 
the  Court  of  Probate,^  orders  concerning  the  settlement  and  re- 
moval of  paupers,^  decrees  appointing  tutors  to  minors,*  and 
judgments  confirming  the  reports  of  commissioners  of  boundary .^ 

Foreign  judgments  in  rem  have  from  an  early  period  been 
regarded  with  high  favor  by  the  courts  ;  and  they  are  held  equally 
conclusive  with  the  judgments  of  domestic  courts  in  respect  to  the 
merits  of  the  matter  adjudicated.^" 

In  respect  to  both  foreign  and  domestic  judgments  in  rem,  the 
same  rules  prevail  as  to  the  extent  and  operation  of  the  adjudica- 
tion as  in -the  case  of  domestic  judgments  in  personam,  with  the 
exception  that  they  bind  all  persons,  and  not  merely  the  actual 
parties  and  their  privies. 

The  rules  in  regard  to  impeachment  are,  however,  somewhat 
different.  The  jurisdiction  of  foreign  judgments  in  rem  may  be 
inquired  into,  except,  perhaps,  in  the  case  of  an  adjudication  upon 
the  point ;  ^^  and  fraud  may  be  alleged  of  obtaining  the  judgment.^ 

Foreign  judgments  in  personam  occupy  a  very  important  posi- 
tion in  the  law.  Until  within  a  comparatively  recent  period,  the 
conclusiveness  of  judgments  rendered  in  foreign  nations  was  a 
matter  of  much  doubt  and  fluctuation  in  the  courts  of  England ;  ^^ 
but  it  was  finally  settled  that  the  judgments  of  foreign  and 
colonial  courts,  of  competent  jurisdiction,  were  conclusive  and 
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unimpeachable  upon  the  merits.^  The  doctrine  is  not  yet  alto- 
gether settled  in  America,  but  the  tendency  of  the  courts  is  in  the 
same  direction.^ 

As  to  the  judgments  of  the  sister  States  of  the  Union,  the  mat- 
ter was  made  the  subject  of  a  constitutional  provision,  -which 
declares  that  full  faith  and  credit  shall  be  given,  in  each  State  to 
the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State.  At  first,  however,  this  provision  was  quite  generally  con- 
strued as  meaning  merely  that  judgments  of  the  sister  States  were 
to  be  regarded  as  prima  fade  evidence  of  their  correctness.^  'But 
this  doctrine  was  soon  overruled  by  the  Supreme  Court  of  the 
United  States ;  and  it  was  there  decided  that  the  meaning  of  the 
constitutional  provision,  and  of  the  act  of  Congress  passed  to  carry 
the  same  into  effect,  was,  that  the  judgments  of  each  State  should  be 
received  as  equally  conclusive,  in  every  other  State,  as  in  the  State 
in  which  they  were  rendered.* 

Judgments  in  personam,  of  foreign  countries,  are  liable  to  im- 
peachment for  want  of  jurisdiction  in  all  cases,  except  where  there 
has  been  an  adjudication  upon  the  point ;  for  they  are  not  regarded, 
technically,  as  records.^  Different  principles,  however,  prevail  in 
respect  to  the  judgments  of  the  sister  States,  according  to  the 
weight  of  authority.  Such  judgments  are  regarded  by  most  of  the 
courts  as  records,  and  entitled  to  much  of  the  high  consideration 
of  records  of  the  domestic  judgments.  It  is  generally  agreed  that 
parties  and  privies  are  not  estopped  to  inquire  into  the  jurisdiction, 
first,  where  the  record  is  silent  upon  the  subject;  or,  secondly, 
where  it  recites  simply  an  appearance  of  the  defendant  by  attor- 
ney ;  or,  thirdly,  where  it  is  ambiguous  or  obscure  as  to  the  matter. 
There  is  much  conflict,  however,  iipon  the  question  whether  the 
same  rule  prevails  when  the  record  sets  out  facts  which,  if  true, 
are  sufficient  to  give  the  court  jurisdiction.  But  the  better  and 
the  more  general  doctrine  is,  that  in  such  cases  the  question  of 
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jurisdiction  must  be  taken  to  be  settled  by  the  record  itself,  and 
that  there  can  be  no  denial  of  its  averments.^ 

Jurisdiction  cannot  be  acquired,  so  as  to  entitle  the  judgment 
to  effect  beyond  the  State  in  which  it  was  rendered,  without  per- 
sonal notice  to  the  defendant,  within  the  State,  or  appearance  by 
him  in  the  suit ;  and  legislative  acts  declaring  that  judgments  may 
be  rendered  in  any  other  way,  as  in  the  case  of  foreign  attachments, 
have  no  extra-territorial  effect.  The  judgment  is  a  nullity  when 
relied  upon  as  an  estoppel  in  any  other  State.^ 

It  is  pretty  well  settled  that  judgments  of  the  sister  States  may 
not  be  impeached  for  fraud  ;^  but  there  is  some  conflict  as  to 
whether  proceedings  upon  such  judgments  may  be  restrained  in 
chancery.*  The  question  has  never  received  an  authoritative 
answer  from  the  Supreme  Court  of  the  United  States. 

It  would  seem  that  fraud  is  a  proper  ground  for  impeaching  the 
judgment  of  a  foreign  country.^ 

The  doctrine  of  merger  is  held  inapplicable  to  judgments  ren- 
dered in  foreign  nations  ;  and  the  plaintiff  may,  therefore,  sue  de 
novo  in  the  domestic  courts,  if  he  desire.® 

A  different  rule  obtains  in  respect  of  the  judgments  of  the  sister 
American  States.  Having  the  same  force  and  effect  of  domestic 
judgments,  the  law  of  merger  prevafls,  and  the  plaintiff,  if  he  sue 
at  all  in  another  State,  must  bring  his  action  upon  the  judgment.'^ 

The  relation  of  privity  does  not  exist  between  administrators 
appointed  in  different  States  or  countries  ;  and  therefore  a  judg- 
ment against  a  foreign  administrator  cannot  be  an  estoppel  against 
a  co-administrator  acting  in  the  State  of  the /orwm;  but  it  is  other- 
wise in  the  case  of  an  executor  in  one  State  and  a  succeeding 
administrator  de  bonis  non  in  another.? 

The  cases  are  in  conflict  upon  the  question  whether  judgments 
of  the  sister  States  of  inferior  jurisdiction  are  embraced  within 
the  language,  of  the   Constitution  and  act   of  Congress.^    The 
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question  has  never  gone  to  the  Supreme  Court  of  the  United 
States.  Tlie  jurisdiction  of  such  courts,  however,  is  subject  to 
impeachment,  except  perhaps  where  they  are  made  courts  of 
record,  as  in  some  States,  and  where  there  has  been  adjudica- 
tion upon  the  point.^ 

The  second  principal  division  of  estoppel  is  denomirkated  estop- 
pel by  matter  of  deed.  Lord  Mansfield  has  tersely  stated  the 
rule  to  be,  that  no  man  shall  be  allowed  to  dispute  his  own 
solemn  deed.^  In  the  form  of  a  definition  the  estoppel  may  be 
said  to  be,  the  preclusion  of  the  parties  to  a  deed,  and  their  privies, 
to  deny  its  force  and  efiect  by  any  instrument  of  inferior  rank.^ 

The  same  rule  prevails  here  as  in  the  case  of  estoppels  by 
judgments  in  personam,  that  the  effect  of  the  estoppel  is  limited 
to  parties,  and  those  claiming  iinder  them.  The  conclusion 
must  be  mutual ;  and  strangers  are  not  bound  by,  and  cannot 
take  advantage  of,  the  estoppel.*  And  the  rule  is  also  to  be 
qualified  by  the  statement  that  the  parties  are  only  affected  in 
the  character  in  which  they  executed  the  instrument.^ 

The  parties,  however,  in  order  to  raise  this  estoppel,  must  be 
sui  juris ;  and  hence  there  can  be  no  estoppel  by  deed  against 
a  married  woman  or  an  infant.^ 

Of  the  further  limitations  of  the  doctrine,  the  following  should 
be  observed :  1.  The  deed  must  be  valid ;  a  void  deed  cannot 
generate  an  estoppel,  except  in  certain  cases  where  its  invalidity 
depends  upon  some  external  fact,  notice  of  which  cannot  be 
imputed  to  the  party  alleging  the  estoppel.^  2,  The  deed  does 
not  work  an  estoppel  in  matters  collateral.  3.  If  the  instru- 
ment be  a  deed-poll,  the  estoppel  applies  only  against  the  party 
executing,  except  in  the  case  of  leases.^  4.  Estoppel  against 
estoppel  sets  the  matter  at  large  ;  as  where  the  deed  is  encoun- 
tered by  a  later  one  inconsistent  with  the  first.     5.  And  there 
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is  no  estoppel  as  to  any  particular  allegation  where  tlie  deed 
contains  other  statements  at  variance  with  it.^ 

Kecitals,  strictly  speaking,  are  the  preliminary  statements  of 
such  deeds,  agreements,  or  matters  of  fact  as  are  introduced  to 
explain  the  reasons  for  the  execution  of  the  deed  ;  but  the  term 
is  also  employed  to  designate  any  allegation  in  the  instrument. 

Particular  and  definite  recitals  alone  work  an  estoppel.  There 
is  no  conclusion  if  the  allegation  is  made  in  a  general  and  indefi- 
nite manner.^ 

There  are  some  conclusive  presumptions  worthy  of  notice,  in 
the  case  of  estoppels  by  deed.  According  to  the  weight  of  author- 
ity, one  who  has  signed  his  name  to  a  sealed  instrument  as  a 
joint  obligor  will  not  be  permitted  to  show  that  he  signed  as 
surety.^  So  one  who  binds  himself  by  deed  for  the  fidelity  or 
good  conduct  of  another,  will  be  estopped  to  allege  that  his  prin- 
cipal was  not  duly  qualified  for  the  position.* 

The  subject  of  estates  by  estoppel,  or  title  by  estoppel,  is 
the  most  important  branch  of  estoppels  by  deed.  Such  an  estate 
arises,  in  general  terms,  where  a  grantor,  without  title,  makes  a 
lease  or  conveyance  of  land  by  deed  with  warranty,  and  sub- 
sequently, by  descent  or  purchase,  acquires  a  title  to  the  prem- 
ises. In  such  case  the  after- acquired  title  enures,  by  way  of 
estoppel,  to  the  benefit  of  the  grantee  and  his  privies.^ 

At  the  early  common  law,  the  feoifment,  fine,  common  recov- 
ery, and  lease  possessed  the  efficacy  of  actually  passing,  and 
transmitting  all  future  estates.^  But  at  the  present  day  this 
result  is  not  so  fully  accomplished,  except  in  the  case  of  leases.'' 

The  rule  in  the  case  of  leases  by  deed  is  that  where  no  interest 
passes,  by  reason  of  the  fact  that  the  grantor  possesses  none,  an 
estoppel  arises  as  to  any  future  estate  acquired  by  him,  and  the 
estate  enures  to  the  grantee  ;  but  if  an  interest  passed  by  the  lease, 

1  Post,  p.  293.  6  Post,  p.  322. 
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no  estoppel  will  arise  as  to  future  estate,  because  the  lease  is  satis- 
fied with  the  existing  interest.^ 

If  a  person,  having  no  title,  execute  a  conveyance  by  deed  of 
bargain  and  sale,  lease  and  release,  or  quitclaim,  of  all  his  right, 
title,  and  interest  in  land  with  a  simple  warranty  of  title,  he  will 
not  be  barred  from  claiming  any  future  interest  which  he  may 
acquire  ;  for  such  a  warranty  only  embraces  existing  interests.'' 
But  if  the  warranty  extend  to  future  interests,  they  will,  when 
acquired,  enure  to  the  grantee ;  and  the  existence  and  extent  of 
the  estoppel  will  depend  upon  a  proper  construction  of  the  terms 
of  the  warranty.^ 

The  estoppel,  however,  in  these  cases  is  a  mere  rebutter,  given 
to  prevent  a  circuity  of  action,  and  arising  from  the  warranty.  If 
it  were  not  raised,  and  the  grantor  were  allowed  to  recover  the 
land  from  the  grantee,  upon  acquiring  the  future  interest,  the 
grantee  would  in  turn  be  entitled  to  recover  the  value  of  the  land 
from  the  grantor,  by  an  action  upon  the  warranty.* 

But  in  some  cases  this  effect  is  produced  without  a  clause  of 
warranty,  as  where  the  grantor  sets  forth  in  the  deed  that  he  is 
seized  or  possessed  of  a  particular  estate.  In  such  case  neither 
he  nor  his  privies  will  be  permitted  to  deny  that  he  was  so  seized 
at  the  time  of  executing  the  conveyance.^ 

The  last  rule  which  we  notice,  under  estoppels  by  deed,  is  that 
concerning  the  release  of  dower.  By  this  act  a  married  woman 
is  estopped  thereafter  to  set  up  any  claim  of  dower  in  the  premises 
granted.^  But  this  estoppel  does  not  arise  without  a  proper  re- 
lease, even  though  the  wife  unite  with  her  husband  in  the  grant- 
ing part  of  the  deed.'^  It  is  immaterial,  however,  whether  the 
release  is  made  in  the  same  deed  with  the  husband's,  or  in  a  sepa- 
rate deed,  and  at  a  different  time.^  And  it  seems  that  a  married 
woman  who  releases  dower  in  a  deed  made  without  considera- 
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tion,  and  in  fraud  of  her  husband's  creditors,  is  not  estopped  to 
claim  dower  against  a  purchaser,  for  a  valuable  consideration, 
from  the  grantee.^ 

An  estoppel  in  pais  is  an  indisputable  admission,  arising  from 
the  fact  that  the  party  alleging  it  has  been  induced  by  the  action 
of  the  party  against  whom  it  is  alleged  to  change  his  position.^ 
The  first  division  of  the  subject  we  have  denominated  Estop- 
pel upon  persons  holding  relations  of  trust  to  others ;  the  most 
important  branch  of  which  is  the  estoppel  of  a  tenant  to  deny 
his  landlord's  title. 

The  tenant's  estoppel  of  the  present  day  is  of  modern  origin, 
and  rests  upon  a  ground  quite  different  from  that  of  the  tenant's 
estoppel  as  known  in  the  time  of  Lord  Coke.  At  that  time,  the 
estoppel  arose  only  in  the  case  of  a  sealed  lease,  and  then  only 
against  the  party  sealing ;  so  that  there  was  no  conclusion  upon 
the  tenant  in  the  case  of  a  deed-poll  or  verbal  lease.^  At  the 
present  day,  however,  the  estoppel  arises  by  reason  of  permissive 
possession,  and  lasts  until  a  surrender.  It  is,  therefore,  immate- 
rial whether  the  lease  be  under  seal  or  in  parol.  The  seal  is  no 
longer  held  the  foundation  of  the  estoppel.* 

As  the  relation  of  landlord  and  tenant  is  one  of  contract,  it  fol- 
lows that  the  same  rules  prevail  in  relation  to  the  competency  of 
parties  as  in  the  case  of  estoppels  by  deed.  Like  other  contracts, 
a  lease  binds  only  parties  aui  juris  ;  and  persons  under  disability, 
not  being  bound  by  the  contract,  cannot  be  estopped  to  deny  its 
force.^ 

The  doctrine  of  privity  prevails  here  also ;  and  all  persons 
claiming  under  the  tenant  are  equally  estopped  to  deny  the  title 
of  the  original  lessor.* 

But  while  a  tenant  is  ordinarily  estopped  to  deny  his  landlord's 
title,  either  by  setting  up  an  outstanding  title  or  in  any  other  way, 
the  rule  has  several  qualifications.     One  of  these  occurs  where  a 
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person  has  made  an  acknowledgment  of  tenancy  through  mistake 
or  the  fraud  of  the  lessor ;  in  such  case  the  estoppel  is  removed  by 
proof  of  the  facts.^  And  proof  may  always  be  given  of  the  cir- 
cumstances under  which  a  tenancy  or  attornment  was  made.^ 

Another  important  qualification  of  the  rule  is,  that  the  tenant 
may  always  show  that  his  landlord's  title  has  expired.^  This  may 
be  done  by  showing  that  the  tenant  has  been  evicted  by  title  para- 
mount.* And  according  to  the  more  general  doctrine  in  America, 
it  is  sufficient  to  show  a  constructive  eviction. 

It  has  been  a  matter  of  conflict  among  the  courts  whether  the 
tenant  may  contest  the  title  of  his  lessor  by  showing  that  he  was 
already  in  possession  of  the  premises  when  he  took  the  lease  ;  and 
although  it  has  been  maintained  with  great  force  that  there  is  no 
estoppel  in  such  case,  the  weight  of  authority  seems  to  be  the 
other  way.5 

The  estoppel  may  also  be  removed  by  disclaimer  brought  to  the 
notice  of  the  landlord.  By  such  an  act,  the  title  of  the  tenant 
becomes  adverse ;  and  the  lessee  may  eject  him  at  once  from  the 
premises.  And  if  he  fail  to  do  so  before  the  period  of  limitation 
has  expired,  the  tenant  may  then  set  up  his  title,  acquired  by 
adverse  possession.®  The  same  doctrine  applies  to  the  case  of 
mortgagors  in  possession,  trustees,  and  persons  in  the  like  situa- 
tions.'^ 

The  tenant  may  also  purchase  the  property  of  his  landlord,  and 
thus  extinguish  the  tenancy.^  But  if  he  should  be  bound  to  pay 
taxes  and  neglect  to  do  so,  he  could  not  buy  in  the  title  at  tax 
sale,  and  set  it  up  against  the  lessor.^ 

The  rule  is  subject  to»the  further  qualification,  that  the  tenant 
may  show  that  he  was  let  into  possession  under  a  title  from  which 
the  landlord's  title  was  derived.^"    He  may  also  show  that  one  to 
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■whom  he  has  paid  rent  under  an  attornment  has  no  derivative 
title  from  the  lessor.^ 

When,  however,  none  of  these  exceptions  are  available  to  the 
tenant,  the  estoppel  will  ordinarily  prevail,  even  though  the  ten- 
ancy be  created  by  a  deed  which  shows  that  the  landlord  possessed 
no  legal  Estate  in  the  premises.^  And  the  estoppel  prevails  against 
one  in  possession  of  premises  under  a  mere  license.^  It  also  arises 
where  the  tenancy  has  been  created  by  operation  of  law.* 

A  relation  similar  to  that  of  landlord  and  tenant  is  held  in 
equity  to  exist  between  the  vendor  of  real  estate  and  the  vendee, 
before  the  payment  of  the  purchase-money ;  and  in  such  a  case 
the  vendee  will  not  be  permitted  to  escape  payment  by  disputing 
the  title  of  the  vendor.^ 

The  relation  of  bailor  and  bailee  gives  rise  to  an  estoppel  which 
is  somewhat  like  that  in  tenancy.^  The  general  rule  is  that  one 
who  has  received  property  from  another  as  his  bailee,  or  agent,  or 
servant,  must  restore  the  same  before  he  will  be  permitted  to 
dispute  the  former's  title  to  it.  But  the  bailee  has  no  better  title 
than  his  bailor,  and,  consequently,  if  a  person  entitled  to  the 
property,  as  against  the  bailor,  claims  it,  the  bailee  will  have  no 
defence  against  him  ;  and  in  such  case,  in  an  action  by  the  bailor, 
the  bailee  may  set  up  the  ju»  tertii.''  The  estoppel  ceases  when 
the  bailment  upon  which  it  is  founded  is  determined  by  what  is 
equivalent  to  an  eviction  by  title  paramount.*  It  is  not  enough 
that  the  bailee  has  become  aware  of  the  title  of  a  third  person  ; 
nor  is  it  enough  that  an  adverse  claim  is  made,  so  that  he  may  be 
entitled  to  relief  under  an  interpleader.  The  bailee  can  only  set 
up  the  title  of  another  against  his  bailo*,  when  he  depends  upon 
the  asserted  right,  title,  and  authority  of  that  person.® 

A  similar  rule  applies  to  the  case  of  assignees  and  licensees  of 
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patents.  If  they  have  acted  under  the  patent,  and  received  profits 
from  its  use,  they  will  not  be  permitted  to  deny  the  validity  of 
the  patent  in  an  action  by  the  patentee  to  obtain  an  account.^  But 
in  an  action  upon  notes  given  to  the  owner  of  the  patent  by 
the  assignee,  he  may  show  a  want  of  consideration  by  proving 
that  the  patent  was  void,  and  that  he  derived  no  advantage 
from  it.'^ 

Executors  and  administrators  also  are  estopped  to  set  up  adverse 
claims  to  the  property  of  the  estate  which  has  come  into  their 
possession  ;  but  in  cases  of  mistake  they  may  amend  their  inven- 
tories, and  leave  out  properly  which  had  been  embraced,  therein 
and  recognized  as  property  of  the  estate,  if  no  prejudice  will  result 
to  the  parties  in  interest.' 

Acceptance  of  a  bill  of  exchange  is  a  conclusive  admission  of 
the  genuineness  of  the  drawer's  signature,  at  least  in  favor  of  one 
who  has  taken  the  bill  after  the  act  of  acceptance.*  And  the  in- 
dorsement of  a  bill  or  note  precludes  the  party  from  denying  the 
genuineness  of  any  of  the  prior  signatures.^ 

Acceptance,  however,  does  not  preclude  the  acceptor,  ordinarily, 
from  denying  the  genuineness  of  any  other  signature  than  that  of 
the  drawer,  not  even  that  of  the  payee,  though  it  may  have  been 
upon  the  paper  when  it  was  accepted.^  But  if  the  drawer  put  the 
bill  into  circulation,  bearing  a  forged  indorsement  of  the  payee,  or 
bearing  the  name  of  a  fictitious  payee  indorsed  in  the  drawer's 
hand,  tlie  acceptor  will  not  be  permitted  to  escape  liability  by 
alleging  that  his  warranty  extends  only  to  the  signature  of  the 
drawer.^ 

This  warranty  of  geyjuineness  extends  only  to  the  signature 
itself,  and  does  not  embrace  the  handwriting  of  the  body  of  the 
bill ;  and  the  party  may  show  that  there  has  been  a  forgery  in  this 
part  of  the  paper.^    But  if  the  drawer  has  contributed  by  his  own 
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negligence  to  a  loss,  the  acceptor,  it  seems,  upon  payment,  could 
not  recover  the  money .^ 

An  exception  has  been  made  to  the  rule  that  an  acceptor  may 
not  dispute  the  handwriting  of  his  correspondent,  the  drawer, 
where  the  holder  has  taken  the  bill  before  acceptance ;  in  such 
case,  it  is  said  that  the  acceptor  may  allege  that  the  drawing  is  a 
forgery,  if  the  forgery  is  discovered  within  a  reasonable  time.^ 
This  doctrine  rests  the  rule  strictly  upon  grounds  of  estoppel.  And 
the  same  principle  is  declared  when  the  duty  of  inquiry  rests  upon 
the  holder.* 

But  it  is  .  held,  that  one  who  receives  as  genuine,  from  an  inno- 
cent party,  paper  purporting  to  be  his  own,  but  which  has  in  fact 
been  forged,  he  will  not  be  permitted,  upon  a  late  discovery  of 
the  forgery,  to  shift  the  loss  upon  the  other  party.* 

It  has  been  held  that  a  person  selling  commercial  paper  does  not 
warrant  its  genuineness  ;  but  a  contrary  doctrine  has  been  main- 
tained with  convincing  force,  and  the  weight  of  authority  is  the 
other  way.^ 

The  execution  of  a  negotiable  promissory  note,  payable  to  a 
party  named,  imports  a  warranty  of  the  present  capacity  of  the 
payee  to  indorse  the  paper ;  and  the  same  is  true  of  the  accept- 
ance of  a  bill  of  that  character.^  But  the  warranty  extends 
only  to  the  payee's  capacity  at  the  time  the  paper  was  made  or 
accepted.^  So,  too,  by  indorsing  commercial  paper,  the  party 
warrants  the  capacity  of  all  prior  parties  to  the  security. 

Whether  the  certification  of  a  bank  check  as  "  good  "  by  the 
teller  or  cashier  of  a  bank  operates  to  preclude  the  bank  from 
showing  that  the  drawer  had  no  funds  on  deposit  at  the  time,  has 
been  a  matter  of  conflict.  The  doctrine  held  in  New  York  and 
elsewhere  is  that  the  correctness  of  the  certificate  is  a  matter 
which  the  certifying  bank  has  the  means  of  knowing,  and  is  bound 
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to  state  correctly  ;  and  that  if  the  presenting  bank  relies  upon  its 
accuracy,  and  is  caused  to  forego  a  remedy,  the  certifying  bank 
will  be  held  to  its  statement.^  And  though  the  authority  of  the 
teller  or  cashier  be  expressly  limited,  to  the  knowledge  of  the 
holder  of  the  paper,  to  certifying  in  case  of  funds,  the  existence 
of  funds  is  an  external  fact,  which  the  holder  is  not  bound  to  as- 
certain.2  In  Massachusetts,  however,  it  is  held  that  the  certifica- 
tion of  checks  is  not  within  the  inherent  powers  of  the  teller,  so  as 
to  bind  the  bank  to  pay  the  amount.^ 

The  transfer  of  a  negotiable  bill  or  note  by  an  indorser,  after  his 
liability  has  been  fixed,  amounts  to  a  representation  of  his  liability, 
and  estops  the  party  from  objecting  that  there  were  no  demand 
and  notice,  after  the  transfer.* 

The  general  rule  in  respect  to  the  estoppel  of  corporations  to  set 
up  the  defence  of  ultra  vires  to  actions  upon  their  contracts  is,  that 
private  corporations  will  not  be  permitted  to  raise  the  defence 
in  respect  of  matters  within  the  apparent  scope  of  their  powers  ; 
and  that  both  public  and  private  corporations  will  be  precluded 
from  setting  up  such  defects  in  their  establishment  or  organization, 
or  in  the  preliminaries  to  the  execution  of  their  acts,  as  are 
peculiarly  within  their  own  knowledge  and  cannot  fairly  be  pre- 
sumed to  be  known  by  the  other  party .^ 

A  partner  in  a  firm  will  be  estopped  to  deny  the  truth  of  a  repre- 
sentation concerning  the  business  of  the  firm,  made  by  his  co- 
partner and  acted  upon.®  The  same  principle  prevails  as  to  a  note 
or  bill  fraudulently  issued  in  the  firm  name,  and  negotiated  to 
an  innocent  person.  The  firm  will  be  liable  thereon.^  So  if  a 
party  hold  himself  out, as  a  partner,  he  will  not  be  permitted  to 
deny  the  truth  of  the  representation  as  to  such  persons  as  have 
acted  upon  it.^ 

It  is  a  general  principle,  also,  that  the  owner  of  property  who 
allows  another  to  act  or  appear  as  the  owner  of  it,  or  as  having  full 
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power  over  it,  will  be  estopped  to  dispute  the  authority  of  such 
person  against  persons  who  have  been  induced  to  deal  with  him 
upon  his  apparent  authority.^ 

Acknowledgment  of  receipt  in  writing  is  not  conclusive  evidence 
of  the  matter  stated,  even  when  in  a  deed,  unless  it  has  been  acted 
upon  by  the  party  to  whom  it  is  given,  so  as  to  change  his  position.^ 

Where  a  person,  by  his  words  or  conduct,  voluntarily  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  upon  that  belief,  so  as  to  change  his  previous 
position,  he  will  be  estopped  to  aver  against  the  latter  a  different 
state  of  things.  This  is  called  estoppel  by  conduct.^  Jn  order  to 
this  estoppel,  all  of  the  following  elements  must  be  present :  1. 
There  must  have  been  a  representation  concerning  material  facts. 
2.  The  representation  must  have  been  made  with  knowledge  of  the 
facts.  3.  The  party  to  whom  it  was  made  must  have  been  ig- 
norant of  the  truth  of  the  matter.  4.  It  must  have  been  made 
with  the  intention  that  it  should  be  acted  upon.  5.  It  must  have 
been  acted  upon.* 

The  representation  now  spoken  of  is  one  external  to,  and  not 
necessarily  implied  in,  the  transaction  itself;  and  fraud,  or  some- 
thing tantamount  thereto,  is  now  the  distinctive  characteristic  of 
the  estoppel. 

In  all  ordinary  cases  the  representation  has  reference  to  a 
present  or  past  state  of  facts  only,  and  not  to  future  events,^  or  to 
matters  of  law.^ 

In  the  case  of  estoppel  by  conduct,  only  parties  and  their  privies 
are  bound  by  the  representation,  and  only  those  to  whom  the 
representation  is  made,  and  their  privies,  may  take  advantage  of 
the  representation. '^ 

It  has  been  said  that  the  doctrine  of  estoppel  in  pais  has  no 
application  to  married  women  or  to  infants ;  ^  but  the  weight  of 

1  Post,  p.  468.  6  post^  pp  481  g,  g^g_ 

"  -Pos'-  PP-  469  -  472.  6  poj^^  pp_  495  _  499 

"  Post,  p.  473  et  seq.  7  Post,  pp.  484,  493. 

*  Post,  p.  480 ;  Martin  v.  Zellerbach,  38  '  Post,  p.  485. 
Cal.  300,  315. 
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authority  seems  to  favor  the  doctrine  tliat  both  infants  of  years 
of  discretion  and  married  women  may  preclude  themselves  from 
denying  the  trutli  of  their  representations  in  the  case  of  pure 
torts.  Where,  however,  the  conduct  or  representation  is  so  con- 
nected with  matter  of  contract  that  the  action  must  sound  in 
contract  no  estoppel  arises.^ 

If  the  representation  has  been  procured  by  fraud,  the  party 
making  it  may  deny  its  truth ;  and  if  tlie  transaction  in  which 
the  representation  has  been  made  is  brought  about  in  mutual 
fraud,  there  can  be  no  estoppel.^ 

This  estoppel  may  arise  from  passive  conduct  or  concealment 
as  well  as  by  active  conduct.*  A  party  who  negligently  stands 
by  and  allows  another  to  contract  on  the  faith  and  understand- 
ing of  a  fact  which  he  can  contradict,  may  not  afterwards  dispute 
the  fact  in  an  action  between  himself  and  the  person  whom  he  has 
assisted  in  deceiving.*  Or,  as  the  principle  has  been  forcibly  stated 
in  the  Court  of  Chancery,  where  a  man  has  been  silent  when  in 
conscience  he  ought  to  have  spoken,  he  shall  be  debarred  from 
speaking  when  conscience  requires  him  to  keep  silent.^ 

If,  however,  the  party's  silence  be  not  the  result  of  fraud  or  of 
gross  negligence,  his  conduct  will  not  raise  an  estoppel ;  ^  and 
forgetfulness  of  one's  rights  has  sometimes  been  held  excusable.'' 
But  in  such  case  it  should  not  be  the  result  of  gross  negligence.^ 

Both  waiver  and  acquiescence,  also,  often  operate  to  produce 
an  estoppel ;  as  where,  in  cases  without  a  technical  consideration, 
rights  have  been  acquired,  or  a  course  of  conduct  pursued, 
which  it  would  injuriously  afiFect  to  allow  the  passive  act  to  be 
disclaimed.' 

Numerous  cases  of  boundary  have  been  decided  upon  the 
knowledge  or  ignorance  of  the  facts  represented.  The  rule  in 
this  class  of  cases  seems  to  be,  that  an  untrue  representation 
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concerning  the  location  of  a  boundary  line,  in  order  to  estop  the 
party  making  it,  must  have  been  made  with  knowledge  of  the  loca- 
tion of  the  real  line.  When  so  made  to,  and  acted  upon,  by  a 
party  ignorant  of  the  true  line,  the  former  will  not  be  permitted 
to  deny  the  truth  of  his  statement  against  the  objection  of  the 
latter.i    And  a  similar  rule  prevails  in  other  cases. 

Ignorance  of  the  truth  of  the  matter  by  the  party  making  the 
representation  will  not,  however,  remove  the  estoppel  if  it  be  the 
result  of  gross  negligence.^  But  negligence,  to  work  an  estoppel, 
must  be  the  proximate  cause  of  the  loss.^ 

In  respect  to  the  intention  that  the  representation  should  be 
acted  upon,  the  term  "  wilful "  was  at  first  connected  with  it,  as 
though  it  were  an  essential  element  of  the  intention  ;  but  this 
doctrine  was  soon  modified,  and  the  principle  settled  that,  if  the 
representation  was  voluntary,  it  was  sufiicient  to  work  an  es- 
toppel.* 

In  some  cases,  as  where  a  contract  is  implied  from  the  party's 
conduct,  it  is  held  that  there  need  be  no  actual  intention.^ 

The  rule  that  the  representation  must  have  been  acted  upon, 
in  order  to  the  estoppel,  is  inflexible.  The  estoppel  can  never 
arise  in  the  absence  of  this  element.®  This  proceeds  upon  the 
ground  that  the  party  would  be  unjustly  put  to  damage  by  allow- 
ing the  truth  of  the  representation  to  be  disproved.  But  it  has 
been  held  in  several  recent  cases  that  proof  of  express  damage 
is  not  required,  and  that  it  is  sufficient  if  it  may  be  fairly  pre- 
sumed that  damage  would  result.^ 

A  party  will  not  be  permitted  to  assume  inconsistent  positions  ; 
and  where  one  has  an  election  between  inconsistent  courses  of 
action,  he  will  be  confined  to  that  course  which  he  first  adopts.^ 
Accordingly,  where  a  party  takes  a  beneficial  interest  under  a 
will,  he  will  not  be  allowed  to  contest  the  validity  of  the  testa- 
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ment.i  So,  if  a  person  assist  in  procuring  the  passage  of  an 
unconstitutional  act  by  tlie  Legislature,  for  his  own  benefit,  and 
proceeds  to  act  upon  it,  it  is  held  that  he  will  not  afterwards  be 
allowed  to  deny  its  constitutionality.^  So,  too,  if  a  party  bring 
a  suit  upon  a  contract  or  purchase,  or  receive  money  upon  the 
same,  he  will  be  held  to  have  conclusively  affirmed  its  validity.* 

Whether  the  estoppel  of  a  deed  or  record  should  be  pleaded 
or  not  to  be  available,  has  been  a  matter  of  doubt  at  the  common 
law ;  but  the  prevailing  and  better  opinion  at  the  present  time 
is  that  it  is  conclusive  in  evidence,  though  not  pleaded ;  and 
this  is  certainly  true  in  case  the  party  claiming  the  benefit  of  it 
has  had  no  opportunity  to  plead  it.* 

It  is  well  settled  at  common  law  that  the  facts  constituting  an 
estoppel  in  pais  need  not  be  pleaded ;  but  there  have  been  statu- 
tory regulations  upon  this  subject  in  some  of  the  States.^ 

The  proper  general  issue  to  an  action  upon  the  judgment  of 
a  court  of  record  is  nul  tiel  record,  both  in  the  case  of  domestic 
judgments  and  of  the  judgments  of  a  sister  State  of  the  Union.^ 
But  nil  debet  may  be  pleaded  to  a  judgment  rendered  in  a  foreign 
country.'^  The  practice  in  declaring  upon  a  judgment  is  to 
allege  generally  that  the  plaintiff,  by  the  consideration  and 
judgment  of  the  court,  recovered  the  sum  mentioned ;  but  in 
pleading  or  replying  a  judgment  as  an  estoppel  to  an  action  or 
allegation,  it  should  be  made  to  appear  that  the  precise  point 
now  in  question  was  brought  in  issue  in  the  preceding  action  and 
there  determined.^ 

In  the  case  of  judgments  of  foreign  countries,  or  of  inferior 
courts  whether  domestic  or  foreign,  the  jurisdiction  of  the  court 
must  be  proved ;  and  in  all  cases  it  must  appear  that  the  judg- 
ment was  final,  and  rendered  upon  the  merits  of  the  question.* 

The  estoppel  of  a  deed,  as  has  been  intimated,  is,  ordinarily, 
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removed  by  .proof  that  the  instrument  is  not  valid ;  ^  or  when 
it  is  introduced  in  evidence  in  collateral  matters.^  The  same  is 
true  when  it  is  encountered  by  another  deed,  inconsistent  with 
it ;  3  or  if  other  matters  appear  in  the  instrument  which  explain, 
modify,  or  overturn  the  recital  relied  upon  as  an  estoppel.* 

The  facts  to  be  proved,  in  order  to  raise  an  estoppel  in  pais, 
have  already  been  referred  to.^  It  has  been  held  that  this  estop- 
pel, when  applied  to  real  estate,  is  available  only  in  equity,  and 
not  at  law ;  ^  but  the  better  opinion  seems  to  be  that  it  is  avail- 
able at  law  also,  not  on  the  ground  that  any  interest,  legal  or 
equitable,  has  actually  passed,  but  on  the  principle  of  rebutter.^ 

A  party  is  not  permitted  to  take  inconsistent  positions  in  plead- 
ing, or  in  the  conduct  of  the  trial.  And  the  principle  upon  which 
a  party  is  estopped  by  his  course  of  action  in  the  trial  of  a  cause 
seems  largely  to  be,  that  a  prejudice  would  result  to  the  opposite 
party  if  a  change  were  to  be  allowed  by  the  court ;  so  that  the 
case  bears  a  close  analogy  to  that  of  estoppel  by  conduct  in  re- 
spect to  the  matter  in  litigation.^ 
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THE    BECOHD. 


Lord  Coke  thus  defines  the  record :  "  A  record  is  a  memorial 
or  remembrance  in  rolls  of  parchment  of  the  proceedings  and  acts  of 
a  court  of  justice."  ^  And  he  thus  states  its  effect  as  an  estoppel : 
"  The  rolls  being  the  records  or  memorials  of  the  judges  of  the 
courts  of  record,  import  in  them  such  incontrollable  credit  and 
verity  as  to  admit  no  averment,  plea,  or  proof  to  the  contrary."  ^ 

It  seems  hardly  necessary  to  state  that  these  definitions  refer  to 
the  memorials  of  the  technical  courts  of  record.  The  proceed- 
ings of  courts  not  technically  of  record  are  not  at  common  law 
invested  with  this  high  and  imimpeachable  character,  so  far  as  they 
are  mere  entries ;  though  as  res  Judicata  the  proceedings  of  such 
courts,  of  competent  jurisdiction,  are,  as  will  be  fully  seen  in  a 
subsequent  chapter,  equally  conclusive,  at  least  in  America,  with 
the  judgments  and  decrees  of  courts  of  record." 

The  extent  and  operation  of  estoppels  by  record  depend,  as  has 
been  intimated,  upon  the  aspect  in  which  they  are  considered.  In 
the  character  merely  of  a  record,  i.  e.  of  an  entry  of  the  pro- 
ceedings of  a  court  of  justice,  they  have  a  conclusive  effect  upon 
all  persons.  No  one,  whether  party,  privy,  or  stranger,,  will  be 
permitted  to  dispute  the  fact  that  the  proceedings  recited  in  the 
record  transpired,  or  the  time  at  which  they  purport  to  have  taken 
place,  or  that  the  parties  there  mentioned  as  litigants  actually  or 
constructively  conducted  the  case,  or  that  judgment  was  given  as 
therein  stated.  In  the  character  of  an  adjudication  of  a  cause  of 
action,  or  of  any  material  fact  in  dispute  between  the  parties  liti- 
gant, the  record,  generally  speaking,  has  a  conclusive  operation 
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only  upon  the  parties  and  those  claiming  under  them ;  as  res  judi- 
cata strangers  are  not  bound  by  it.  Another  distinction  is,  that 
the  doctrine  of  the  conclusiveness  of  the  record,  as  such,  applies 
to  all  proceedings  ;  while  the  doctrine  of  res  judicata  applies  only 
to  collateral  proceedings. 

We  call  attention  to  estoppels  by  record  first,  in  the  character  of 
records  or  entries  of  the  proceedings  of  courts  of  justice ;  after 
which  we  shall  consider  them  in  their  more  important  character  of 
res  judicatcB.  The  subject  can  only  be  clearly  illustrated  by  a 
presentation  of  some  of  the  cases  in  which  it  is  involved. 

The  early  case  of  Arundell  v.  Arundell^  was  an  instance  of  an 
attempt  to  falsify  a'  record.  It  was  alleged  for  error  in  fact  in  that 
case,  that  Roger  Manwood,  one  of  the  justices  [of  the  Common 
Pleas,  who  had  taken  the  cognizance  of  a  fine,  was  not  a  knight 
according  to  the  authority  given  him  in  the  dedimus  potestatem. 
But  it  was  adjudged  that  it  should  not  be  assigned  for  error,  for  it 
was  contrary  to  the  record,  which  was  an  estoppel. 

And  it  was  held  in  another  early  case^  that  a  verdict  for  the 
plaintiff  against  an  executor,  on  a  plea  of  plene  administravit, 
estopped  the  sheriff  to  return  nulla  bona;  for  such  a  return  would 
contradict  the  record. 

The  subject  of  the  character  and  conclusiveness  of  the  record 
was  before  the  Supreme  Court  of  Maine  in  Willard  v.  Whitney.' 
Mr.  Justice  Appleton,  speaking  for  the  court,  said  :  "  The  records 
of  the  court  show  the  proceedings  in  relation  to  a  suit  from  its 
entry  to  its  final  termination.  The  statements  therein  contained 
must  be  regarded  as  true.  Thqy  are  not  subject  to  explanation 
or  contradiction  ab  extra.  If  facts  are  erroneously  inserted  in  the 
record,  upon  sufficient  proof  the  court  may  order  their  erasure. 
If  material  and  existing  facts  which  should  appear  are  omitted  in 
the  narration  of  proceedings,  the  court  may  order  their  insertion. 
The  record  is  a  narration  of  the  proceedings  in  court ;  and  if, 
through  neglect,  mistake,  or  fraud,  errors  occur,  ....  the  court 
may  rightfully  order  that  it  be  so  altered  as  to  conform  to  the 
facts.  When  the  record  is  once  made  up,  it  is  conclusive  upon 
all  parties,  until  altered  or  set  aside  by  a  court  ctf  competent 
jurisdiction.* 

"  The  docket  entries  are  minutes  made  during  the  progress  of  a 
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cause,  from  whicli  the  record  is  made  up.  They  are  regarded  as 
the  record  of  the  court,  until  the  record  is  extended.^  But  the 
docket  entries  are  not  receivable  to  disprove  or  contradict  what  the 
record  asserts.  Neither  the  former  minutes  of  the  clerk,  nor  the 
statements  of  others,  as  to  previously  existing  but  now  erased  min- 
utes, are  to  be  received  in  contradiction  of  the  extended  record." 

In  Sturtevant  v.  Randall,^  Mr.  Justice  Barrows  says :  "  The  rule 
seems  to  be  well  established,  that  what  appears  by  the  record  is  to 
be  proved  by  the  record  only,  and  nothing  contradictory  thereto 
can  be  admitted  ;  but  what  need  not,  and  in  fact  does  not,  appear 
by  the  record,  if  necessary  to  establish  the  identity  of  the  subject- 
matter,  or  of  the  grounds  upon  which  the  judgment  proceeded, 
may  be  supplied  by  parol  proof,  to  the  extent  of  showing  whether 
matters  that  might  have  been  admissible  under  the  pleadings  were  or 
were  not  actually  presented  and  considered  in  the  adjudication."  ^ 

In  Campbell  v.  Butts,*  the  defendant  pleaded  a  former  recovery 
to  a  suit  for  slander.  At  the  trial  he  proved  that  there-had  been  a 
former  suit  against  him  by  the  plaintiff  for  slander,  and  that  on  the 
trial  of  that  action  the  plaintiff  gave  in  evidence  the  speaking  of 
some  of  the  words  charged  in  his  present  declaration,  but  which  were 
not  set  forth  in  his  former  declaration  ;  and  that  some  of  the  words 
so  given  in  evidence  were  spoken  before  and  others  after  the  com- 
mencement of  that  suit.  And  the  defendant  objected  to  evidence  of 
the  same  words  again  as  a  substantial  ground  of  action.  The  plain- 
tiff had  judgment  in  the  first  instance  ;  that  judgment  was  reversed 
in  the  Supreme  Court ;  and  on  appeal  to  the  court  of  last  resort 
the  origiual  judgment  in  favor  of  the  plaintiff  was  reinstated. 

In  the  Court  of  Appeals,  Mr.  Justice  Gardiner,  delivering  the 
opinion,  said  that  it  was  a  well-established,  if  not  an  elementary 
proposition,  that  a  party  who  insisted  on  a  former  recovery  should 
show  that  the  matters  alleged  had  been  determined  in  the  former 
suit.  It  followed  that  when  the  declaration  in  the  first  action 
stated  a  special  matter  as  the  ground  of  action,  and  issue  was  then 
taken  iipon  the  allegation,  parol  proof  was  inadmissible  to  show 
that  a  different  subject  was  litigated ;  for  the  evidence  would  con- 
tradict the  record. 

He  then  referred  to  several  cases  in  apparent  conflict  with  the 

1  Read  v.  Sutton,  2  Cush.  115.  lap  v.  Gliddcn,  34  Maine,  517 ;  Parker  v. 
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above  doctrine ;  ^  but  these  he  distinguished  as  cases  which  origi- 
nated in  justices'  courts.  In  these  courts  the  pleadings  were 
generally  informal ;  and  with  a  view  to  substantial  justice,  courts 
of  review  had  attached  more  consequence  to  the  conduct  of  the 
parties  and  tlie  proofs  than  to  the  allegations. 

Assuming  the  admissibility  of  the  evidence,  under  the  pleadings, 
he  said  that  it  appeared  upon  the  trial  that  some  of  the  words 
charged  were  spoken  before  and  some  after  the  commencement  of 
the  first  suit ;  but  none  of  them  had  been  set  forth  in  the  former 
declaration.  They  had,  however,  been  proved  before,  without 
objection,  for  the  sole  purpose  of  showing  the  defendant's  malice. 
None  of  the  words  offered  in  evidence  at  the  present  trial  were 
stated  in  the  former  declaration ;  and  parol  evidence  to  show  a 
recovery  for  a  different  cause  of  action  from  the  one  stated  by  the 
pleadings  did  not  tend  to  explain,  but  rather  contradicted,  the 
record  of  the  former  recovery. 

In  the  case  of  Green  v.  Clark,^  an  attempt  was  made  to  prove 
that  a  verdict  sustaining  a  plea  of  not  guilty  was  not  rendered 
on  the  merits,  but  was  given  on  some  technical  objection ;  and 
parol  evidence  was  offered  to  show  the  real  ground  of  the  verdict. 
But  the  court  held  that  the  evidence  was  inadmissible. 

Beardsley,  C.  J.,  said  that  a  general  verdict  of  not  guilty,  im- 
ported that  it  had  been  given  on  the  merits  ;  and  parol  evidence 
could  not  be  received  to  explain,  qualify,  or  contradict  what  was 
thus  shown  by  the  record.  That  imported  absolute  verity,  and 
was  conclusive  that  the  verdict  was  rendered  on  the  merits.  The 
parol  evidence  would  destroy  the  effect  of  the  judgment  proved 
by  the  record,  reducing  it  to  the  grade  of  a  judgment  of  nonsuit. 

But  in  a  case  in  Georgia,^  where  the  defendant  pleaded  a  for- 
mer recovery,  and  it  appeared  that  no  plea  had  been,  entered  in 
that  action,  the  plaintiff  was  allowed  to  avoid  the  effect  of  the  plea 
by  showing  that  the  judgment  was  rendered  on  the  ground  that 
tlie  action  was  prematurely  brought.  And  similar  rulings  have 
been  made  in  other  courts.* 

The  foregoing  cases  are  perhaps  sufficient  to  illustrate  the  char- 
acter of  an  estoppel  by  record,  considered  as  such.  The  subject 
must  now  be  presented  in  the  character  of  res  judicata. 

1  McLean  v.  Hugavin,  13  Johns.  184;        '  Ezzell  v.  Maltbie,  6  Ga.  495. 

King  u.  Fuller,  3  Gaines,  152;  Wilder  w.  *  New  England  Bank  v.  Lewis,  8 
Case,  16  Wend.  583.  Pick.  113.     See  Kose  •>.  Standen,  2  Mod. 

2  5  Denio,  497.  294. 
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CHAPTER  II. 

RES  JUDICATA. 

The  doctrine  of  res  judicata  — ^  that  an  issue  once  determined 
in  a  court  of  competent  jurisdiction  may  be  opposed  as  an  effectual 
bar  to  any  further  litigation  of  the  same  matter  by  parties  and 
privies  —  comes  to  us  from  the  Roman  law.  In  the  time  of  Gaius, 
the  second  century  of  the  Christian  era,  if  a  judgment  had  been 
pronounced  in  the  judicium  legitimum,  —  a  tribunal  sitting  in 
Rome,  or  within  a  milestone  of  the  city,  for  the  trial  of  causes  be- 
tween Roman  citizens,^ —  the  novation  of  the  demand  extinguished, 
ipso  jure,  the  former  right.  If  the  suit  were  in  judicium  imperio 
continens,  —  a  special  judicium  founded  on  the  authority  of  the 
praetor,  and  sitting  out  of  Rome,  —  this  effect  of  extinguishing  the 
prior  demand,  ipso  facto,  did  not  follow  ;  but  it  empowered  the  de- 
fendant to  repel  the  plaintiff  who  attempted  to  bring  his  action 
again  by  the  plea  (exceptio')  rei  judicatcs,  or  rei  in  judicium  deductce.^ 

In  the  Institutes  of  Justinian,  piiblished  in  the  sixth  century, 
the  rule  of  law  is  thus  stated :  "  Item  si  judicio  tecixm  actum 
fuerit,  sive  in  rem,  sive  in  personam,  nihilominus  obligatio  durat,  et 
ideo  ipso  jure  de  eadem  re  postea  adversuS  te  agi  potest ;  sed  debes 
per  exceptionem  reijudicatce  adjuvari."^ 

Mr.  Sandars,  as  just  cited,  after  explaining  the  above  distinctions 
mentioned  by  Gaius,  says:  "In  the  time  of  Justinian  these  dis- 
tinctions had  disappeared,  and  therefore  he  says  generally  that  the 
res  judicata  produces  an  exception.  It  was  to  have  the  same  force 
as  it  had  formerly  had  in  the  case  of  judieia  imperio  continentia, 
and  not  that  which  it  had  received  in  judieia  legitima.  Whether 
the  action  was  real  or  personal,  as  the  text  informs  us,  the  principal 
obligation  still  subsisted,  and,  no  novation  having  taken  place,  a 
second  action  could  only  be  repelled  by  an  exception.     But  practi- 

1  Sandars,  Inst.  p.  573.  if  an  action,  real  or  personal,  has  been 

2  3  Gains,  Coin.  §  181,  Tomkins&Lem-  brought  against  you,  the  obligation  still 
on's  ed.  p.  545 ;  4  Gains,  Com,  §  106,  subsists,  and  in  strict  law  an  action  might 
Tomkins  &  Lemon's  ed.  p.  719.  still  be  brought  against  you  for  the  same 

'  Inst.  Lib.  4,  Tit.  13,  §  5.  The  passage  object,  but  you  are  protected  by  the  excep- 
is  thus  translated  by  Mr.  Sandars :  "  Again,     tion  reijudicatce." 
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cally  speaking,  under  the  system  of  judicia  extraordinaria,  as  the 
judge  did  not  receive  instructions  from  a  magistrate,  and  was  not 
bound  within  the  limits  of  a  formula,  the  distinction  between  the 
res  judicata  operating  as  a  bar  or  as  an  exception  was  a  very  im- 
material one." 

Immediately  afterwards,  the  same  writer  thus  states  the  requi- 
sites of  the  plea :  "  In  order  that  a  res  judicata  should  be  available 
either  as  a  bar  or  an  exception,  it  was  necessary  that  there  should 
have  been,  in  the  former  action,  the  same"  thing  as  the  subject- 
matter  of  the  litigation,  the  same  quantity,  the  same  right,  the  same 
ground  of  action,  the  same  persons  suing  in  the  same  character."  ^ 

The  doctrine  finds  a  place  also  in  the  Continental  countries  of 
modern  Europe.  It  is  thus  stated  in  a  work  by  Professors  Tomkins 
and  Jencken :  ^  "  The  benefits  of  a  judgment  are  secured  to  the 
victorious  party  by  means  of  the  actio  judicati,  or  by  the  exceiptio 
rei  judicatcB,  which  may  be  pleaded  either  by  the  plaintiif  •  or  the 
defendant.  The  newly  created  obligatipn  is  enforceable  by  the 
actio  judicati.  The  exceptio  rei  judicatoe  bars  every  claim  which 
may  be  adverse  to  the  matter  of  the  judgment,  quotiens  inter  eas- 
dem  personas  eadem  questio  revocatur.  In  respect  to  the  requi- 
sites for  the  identity  of  a  legal  contention,  two  things  are  needed : 
1.  The  exceptio  falls  to  the  ground  when  no  identity  exists,  even 
though  the  subsequent  action  may  resemble  the  former  one ;  2. 
The  exceptio  is  maintainable  when  the  identity  is  actually  present, 
though  the  previous  point  in  litigation  and  the  new  one  may  be 
somewhat  dissimilar.^  In  personal  actions  identity  of  right  results 
from  similarity  of  origin ;  but  in  real  rights  and  in  real  actions, 
the  mode  of  origin  is  immaterial." 

The  term  is  also  found  in  the  Scotch  law,  and  is  thus  defined  :* 
"'5es  judicatce  are  those  judgments  of  the  supreme  courts  which 
have  become  final,  and  which  are  held  conclusively  to  settle  the 
question  discussed,  so  as  to  prevent  the  parties  or  their  representa- 
tives from  afterwards  raising  an   action  founded  on  the  same 

1  Dig.  44,  2,  12,  Lib.  14.  tion."    This  seems  to  be  the  same  as  out 

'  Mod.  Rom.  Law,  p.  94.  estoppel  by  verdict  upon  a  particular  point, 

'  "  For  example,"  say  the  same  writers  which  operates,  a;  we  shall  see,  as  a  bar, 

in  a  note,  "  a  suitor  has  instituted  the  he-  without  reference  to  the  nature  of  the  sub- 

reditatis  petitio,  and  has  been  nonsuited,  sequent  suit. 

upon  which  he  proceeds  by  the  rei  vindica-  *  Bell's  Diet.  Law  of  Scotland,  Ees  Ju-. 

lio  for  certain  definite  things.    In  this  case  dicatm, 

the  exceptio  rei  judicatce  comes  into  opera- 
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medium  concludendi,  or  cause  of  action.  The  judgment  of  an 
inferior  court  does  not  fall  under  the  description  of  res  judicata  ; 
for  in  inferior  courts,  a  copia  peritorum  is  not  presumed,  and  parties 
ought  not  to  suffer  from  employing  ignorant  procurators  when 
perhaps  no  better  are  to  be  had."  ^ 

We  now  proceed  to  notice  the  divisions  of  the  subject,  as  treated 
in  the  courts  of  England  and  America. 

In  the  English  law,  tho  doctrine  of  res  Judicata,  by  which  we 
mean,  in  general  terms,  as  above  stated,  an  estoppel  by  an  adjudi- 
cation of  a  matter  in  a  court  of  competent  jurisdiction,  depends 
for  its  effect,  first,  upon  the  nature  of  the  proceeding  in  which  the 
matter  became  res  judicata,  —  whether  it  was  an  action  in  rem  or 
an  action  in  personam.  This  is  the  great  and  most  important  di- 
vision of  the  subject,  and  will  presently  receive  an  explanation. 

Its  effect  depends,  secondly,  upon  the  forum  in  which  the  cause 
was  tried,  —  whether  in  the  courts  of  the  State  in  which  it  is  inter- 
posed as  an  estoppel,  or  in  a  foreign  court.  In  strict  law,  the  doc- 
trine is  only  applicable  to  the  judgments  of  domestic  courts  ;  but 
from  motives  of  policy  it  has  been  extended  to  the  judgments  of 
foreign  courts  of  civilized  countries,^  with  certain  limitations  which 
will  appear  in  the  chapter  relating  to  foreign  judgments. 

Although  it  is  not  strictly  within  the  scope  of  this  work  to  ascer- 
tain what  constitutes  a  judgment  in  rem,  and  what  a  judgment  in 
personam,  some  explanation  of  the  terms  may  throw  light  upon  the 
cases  which  are  to  be  presented. 

The  term  in  rem,  appliedto  judicial  proceedings, has  had  a  fluctu- 
ating signification.  In  the  Roman  law  it  appears  to  have  been  re- 
ceived both  in  a  literal  sense,  to  denote  a  proceeding  to  obtain  pos- 
session of  a  tangible  thing,  as  a  piece  of  land  or  a  horse,  and  also  in  a 
secondary  and  artificial  sense,  to  indicate  a  proceeding  to  obtain  or 
confirm  an  incorporeal  right,  as  an  easement.  Thus  Gaius  says : 
"  In  rem  actio  est,  cum  aut  corporalem  rem  intendimus  nostram 
esse,  aut  jus  aliquod  nobis  competere,  velut  utendi,  aut  utendi  fru- 
endi,  eundi,  agendi,  aquamve  ducendi,  vel  altius  toUendi,  vel  pros- 
piciendi."  * 

1  This  is  analogous,  as  we  shall  see,  to  is  never  ex,tended  to  the  merits  of  the  de- 
the  reason  given  in  our  law  why  the  juris-  cision  when  the  jurisdiction  is  established, 
dietipn  of  inferior  courts  will  not  be  pre-  ^  In  one  case,  the  doctrine  was  extended 
sumed  ;  the  actual  reason  assigned  in  the  to  a  decree  pronounced  in  Algiers.  The  He- 
English  law  usually  being  that  a  curia  pe-  lena,  4  Ch.  Rob.  3.  Per  Sir  William  Scott. 
rita  is  not  presumed.  The  reason,  however,        "  Gaius,  Com.  4,  §  2.    The  passage  is 
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Ulpian's  definition  is  tliis  :  "  In  rem  actio  est  per  quam  rem 
nostram  quae  ab  alio  possidetur  petimus ;  et  semper  adversus 
eum  est  qui  rem  possidet."  ^ 

But  the  effect  of  an  adjudication  in  rem  is  the  matter  of  interest 
now ;  and  we  are  told  by  Professors  Tomkins  and  Lemon  that 
the  maxim  embodying  the  vindication,  or  action  in  rem,  was  res 
judicata  inter  partes  jus  fadt.  "  Not,  it  is  to  be  observed,  inter 
omnes,  but  inter  partes."  '^  And  although  Mr.  Sandars  ^  says  that 
by  an  action  in  rem  we  assert  a  right  over  a  thing  against  all  the 
world,  he  "states  in  another  place,*  that  this  idea  was  adopted  by 
the  writers  of  the  Middle  Ages,  "  on  the  analogy  of  terms  found  in 
the  writings  of  the  Roman  jurists,"  but  that  the  doctrine  had  not 
been  formally  adopted  either  in  the  system  of  the  Institutes  or  of 
the  leading  jurists.  There  would  seem  then  to  be  no  difference  in 
this  respect  between  a  proceeding  in  rem  and  one  in  personam  ; 
neither  binding  any  but  actual  parties  and  privies  to  the  litiga- 
tion .^ 

But  the  doctrine  of  the  modern  Roman  law  approaches  more 
nearly  our  own.  In  a  recent  work  *  it  is  said  that  "  the  effect 
which  results  from  the  sentence  [judgment]  does  not  reach  beyond 
the  parties  to  the  suit  and  their  successors  (inter  partes).  It  ex- 
tends, however,  to  third  parties  exceptionally,  as,  for  instance,  in 
the  case  of  the  invalidity  of  a  testament,  in  an  indictment,  in  a 
judgment  \ipon  the  status  of  a  person,  in  judgments  in  cases  of 
real  servitudes,  in  joint  ownerships,  and  in  other  similar  in- 
stances." 

But  one  step  more  is  required  to  bring  us  to  the  English  and 
American  conception  of  a  proceeding  in  rem.  "With  us  the  term 
is  usually  and  only  properly  used  in  the  secondary  sense,  to  de- 
note the  incorporeal  idea  of  status?   It  is  true  that  a  proceeding  in 

thns  translated  in  Tomkins  and  Lemon's  *  lb.,  Introd.  S  61. 

edition  of  Gaius,  p.  600:    "An  action  is  '  See  also  Sandars,  Inst.  p.  573,  citing 

real  when  we  maintain  that  a  corporal  a  passage  from  the  Digest  to  the  eflTect  that 

thing  is  ours,  or  that  some  serv'itnde  apper-  the  same  persons  must  be  suing  in  the 

tains  to  us ;  as  a  mere  use,  or  a  usufruct,  same  character,  in  order  to  constitute  a  res 

or  right  of  way  for  cattle,  or  of  drawing  judicata. 

water,  or  of  building  higher,  or  of  pros-  ^  Tomkins  &  Jencken,  Mod.  Kom.  Law, 

pect."  p.  94. 

1  See  Tomkins  &  Lemon,  Gaius,  p.  601.  ^  As  stated  by  an  eminent  -miter  (Aus- 

Seealso  Inst.  4,  Tit.  6,  §  1.     Sandars's  ed.  tin.  Jurisprudence,  Lcet.  40)  the  term  in 

p  518.  rem  denotes  the  law  of  status  or  rondition  ; 

'^Tomkins  &  Lemon,  Gains,  p.  275.  while  the  term  in  personam  designates  all 

'  Inst.  p.  518.  else  in  the  law,  comprising  by  far  the  larger 
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the  admiralty  for  the  condemnation  of  a  vessel  as  prize  of  war,  or 
in  the  exchequer  for  the  condemnation  of  contraband  goods,  is 
said  to  be,  in  the  one  case,  a  proceeding  against  the  ship,  and  in 
the  other  against  the  goods ;  but  the  paramount  object  in  each 
case  is  to  determine  the  status  of  the  property,  and  to  pronounce 
judgment  accordingly. 

Tlie  literal  import  of  the  term  has,  however,  crept  into  our  law, 
and  caused  considerable  confusion.  TJie  proceeding  by  attachment 
is,  for  instance,  often  spoken  of  as  a  proceeding  in  rem;  but  this  is 
quite  improper,  except  as  to  the  method  of  acquiring  jurisdiction 
of  a  cause. ^  Attachment  is  simply  resorted  to  to  take  the  place  of 
notice  or  appearance,  —  in  other  words,  merely  to  give  the  court 
jurisdiction;  it  is  a  means,  and  not  an  end.  The  object  of  the 
litigation  is  to  declare  a  judgment  against  the  person  of  the  de- 
fendant, and  not  to  determine  the  status  of  the  property  attached. 
The  attachment  would  not  have  been  made,' had  the  process  of  the 
court  reached  the  defendant.  Upon  this  point  Sir  John  Jervis,  in 
pronouncing  judgment  in  the  well-known  case  of  The  Bold  Buc- 
cleugh,^  said :  "  The  foreign  attachment  is  founded  upon  a  plaint 
against  the  principal  debtor,  and  must  be  returned  nihil  before  any 
step  can  be  taken  against  the  garnishee ;  the  proceeding  in  rem, 
whether  for  wages,  salvage,  collision,  or  on  bottomry,  goes  against 
the  ship  in  the  first  instance.  In  the  former  case  the  proceedings 
are  in  personam;  in  the  latter,  they  are  in  rem.  The  attachment, 
like,  a  common-law  distringas,  is  merely  for  the  purpose  of  com- 
pelling an  appearance." 

It  is  perhaps  properly  said,  however,  that  an  order  of  sale  of 
perishable  goods  levied  on  by  attachment  operates  as  a  proceed- 
ing in  rem.,  binding,  as  it  does,  all  persons ;  ^  for  the  order  is  given 
upon  a  determination  of  the  perishable  nature,  the  status,  of  the 

portion  of  it.  This  being  tlie  case,  it  will  '  This  is  all  that  is  meant  by  Cooper  v. 
be  seen,  that  our  proceeding  in  personam  Reynolds,  10  Wall.  308.  It  must  be  ob- 
is also  quite  different  from  that  of  the  an-  served  that  the  court  in  that  case  is  speak- 
■  cient  Roman  law ;  for  it  .embraces'  much  ing  only  of  the  means  used  to  obtain  juris- 
that  was  in  that  law  included  under  the  diction ;  in  which  respect  the  proceeding 
term  in  rem,  such  as  the  proceedingto  obtain  by  attachment  is  in  the  nature  of  the  pure 
possession  of  a  house  or  a  horse.  More  proceeding  in  rem.  See  also  Easterly  v. 
exactlj',  tlien,  our  proceeding  in  personam  is  Goodwin,  35  Conn.  273. 
just  as  much  broader  than  the  Roman  as  ^7  Moore  P.  C.  267,  282.  See,  to  the 
that  in  rem  is  narrower ;  every  proceed-  same  effect,  Mcgee  v.  Beirne,  39  Pcnn.  St. 
ing  which  does  not  determine  a  status  being  50. 
transferretl  from  the  latter  to  the  former.  '  Megce  v.  Beirne,  39  Pcnn.  St.  50. 
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property.  This  fact,  taken  with  the  literal  import  of  the  term, 
may  have  given  rise  to  the  erroneous  notion  that  cases  of  attach- 
ment are  proceedings  in  rem;  or,  as  was  stated  in  Woodruff  v. 
Taylor,!  proceedings  in  rem  of  a  limited  character,  —  the  sale  of 
the  property  binding  only  the  parties  to  the  cause  and. their  pri- 
vies. At  any  rate,  the  cases  agree  that  such  proceedings  have  no 
effect  as  to  strangers.^ 

Tiie  great  point  of  difference,  however,  between  the  idea  of  a 
judgment  in  rem  in  the  Roman  law  and  our  own  conception  of  it, 
is  in  its  scope.  The  more  general  signification  of  the  term  with 
vis  is  of  a  proceeding  which  is  conclusive  inter  omnes,  against  all 
the  world,  as  contradistinguished  from  a  proceeding  in  personam, 
which  only  binds  certain  determinate,  persons,  the  nominal  and 
real  litigants  in  a  cause  and  their  privies. 

Though,  as  has  just  been  said,  there  is  still  some  confusion  and 
uncertainty  upon  this  division  of  the  law,  the  best  authorities  give 
it  as  above  stated ;  *  and  it  is  certainly  the  only  reasonable  and 
logical  division.  We  have  therefore  adopted  it;  and  when  we 
speak  of  a  judgment  in  rem,  we  refer  to  one  determfning  the  status 
of  a  person  or  thing,  and  binding  upon  all  persons ;  while  we  in- 
clude under  judgments  I'w  personam  all  other  classes,  their  effect 
being  limited  to  certain  determinate  persons  or  parties  and  privies. 

We  shall  now  proceed  to  an  examination  of  some  of  the  cases 

relating  to  the  general  doctrine  of  res  judicata  ;  after  which  we 

shall  proceed  to  the  particular  divisions  of  the  subject. 
f 

1  20  Vt.  65.  D.  Hartford  Bauk,  9  Conn.  407  ;  Myers  v. 

^  See  cases  just  cited.  In  the  note  of  Beeman,  9  Ired.  116;  Ormond  v.  Moye,  U 
Hare  &  Wallace  to  the  Duchess  of  Kings-  Ired.  .^64  ;  Keiffer  v.  Ehler,  18  Penn.  St. 
ton's  Case,  2  Smith,  Lead.  Cas.  p,  890, 5th  388."  And  these  remarks  are  also  nppli- 
Am.  ed.  it  is  said:  "Properly  speaking,  cable  to  proceedings  in  replevin.  lb.;  Ccr- 
however,  proceedings  by  attachment  are  tain  Logs  of  Mahogany,  2  Sum.  589 ;  Dow 
not  proceedings  in  rem,  but  against  the  in-  ».  Sanborn,  3  Allen,  181. 
terest  of  the  defendant,  and  those  claiming  If  the  reader,  however,  pos!es.sed  of  an 
under  him,  in  the  thing  attached.  Thus  a  antiquarian  curiosity,  desires  to  examine 
judgment  rendered  on  the  attachment  of  a  an  early  case,  in  which  it  is  said  that  this  . 
debt  or  fund,  or  of  specific  assets  of  any  doctrine  has  been  "  exploded,"  let  him  con- 
other  description,  will  not  be  a  bar  to  any  suit  Bank  v.  McRa,  2  Spear,  639. 
other  demand  than  that  of  the  person  »  See  Sandars,  Introd.  Inst.  §  61  ;  Aus- 
against  whom  the  attachment  was  issued,  tin,  Jur.  Lect.  40,  and  following  lectures, 
and  of  ihose  claiming  under  him,  even  if  it  whcrfi  this  whole  subject  is  considered  in 
consist  in  an  adverse  claim  to  the  property  the  light  of  a  searching,  philosophical  anal- 
attached,  or  grow  out  of  its  negotiation,  ysis,  and  where  all  the  modem  authorities 
when  it  is  u  negotiable  security.    Barber  are  examined. 
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In  order  to  be  conclusive,  the  judgment  relied  on  as  res  judicata 
must  have  been  one  of  a  legally  constituted  court.  A  case  illus- 
trating this  principle  is  Rogers  v.  Wood.^  That  case  was  a  decla- 
ration in  prohibition ;  and  the  question  in  issue  was  whether  an 
alleged  usurpation  of  the  office  of  mayor  of  Chester,  by  the  plain- 
tiff, had  been  committed  within  or  without  the  jurisdiction  of  the 
Court  of  Session  of  the  county  of  Chester.  For  the  defendants 
a  document  was  produced  from"  the  Remembrancer's  Office  of  the 
Court  of  Exchequer,  purporting  to  be  a  decree  made  (after  the 
hearing  of  a  complaint  against  the  citizens  of  Chester,  and  their 
answer)  by  the  Lord  High  Treasurer  of  England,  the  Chancellor 
of  the  Exchequer,  the  Under  Treasurer,  and  the  Chief  Baron, 
with  the  advice  and  assent  of  a  sergeant  of  the  Queen,  and  the 
Queen's  Attorney  and  Solicitor-General,  and  others  of  the  same 
court.  The  document,  which  recited  a  decree  that  the  city  of 
Chester  was  part  and  parcel  of  the  county  of  Chester,  was  pro- 
duced to  show  that  the  usurpajion  had  been  committed  within  the 
jurisdiction  of, the  court  and  county  above  named.  The  court 
were  of  opinion  that  the  doftument  was  improperly  received. 

Lord  Tenterden,  C.  J.,  said  that  one  could  not  read  the  names 
that  appeared  in  it  without  seeing  that  the  decree  was  neither  that 
of  the  Court  of  Exchequer,  nor  of  any  court  of  justice  known  at 
tliat  time.  Tlie  judges  consisted  of  some  persons  who  were  mem- 
bers of  the  Court  of  Exchequer,  joined  with  others  who  were  not. 
He  said  it  was  therefore  evident  that  it  was  a  proceeding  before 
persons  not  forming  any  court  known  to  the  laws  of  the  land,  and 
having  no  authority  to  decide  the  matter  in  issue,  or  to  make  the 
decree  which  they  made.  And  he  said  that  the  document  was  not 
even  evidence  of  reputation. 

Li  a  case  in  the  Supreme  Court  of  Pennsylvania,^  the  defendant, 
to  sustain  a  plea  of  former  recovery,  gave  in  evidence  the  record 
of  proceedings  before  a  justice  of  the  peace,  by  the  same  plaintifif 
against  the  defendant,  upon  the  same  cause  of  action ;  in  which 
case  judgment  had  been  given  for  the  defendant.  It  appeared 
from  the  record  that  the  summons  to  appear  before  the  justice  was 
returnable  December  14.  The  constable  retilrnbd  that  the  plain- 
tifif did  not  want  the  summons  served.  Afterwards,  and  before  the 
return  day,  the  defendant  required  notice  to  be  given  the  plaintiff 
to  try  the  cause ;  the  notice  was  served,  and  judgment  by  default 

1  2  Barn.  &  Ad.  245.  ^  Fisher  v.  Longnecker,  8  Penn.  St.  410. 
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given  for  the  defendant.  The  court  held  the  proceedings  no 
bar. 

The  ground  was  that  there  was  a  substantial  discontinuance  of 
the  first  suit,  and  that  the  subsequent  proceedings  were  therefore 
coram  nonjudice.  Without  a  due  return  of  service  upon  the  de- 
fendant, the  justice  had  no  hold  upon  him  ;  and  after  the  discon- 
tinuance, neither  party  could  reinvigorate  the  action  without  the 
assent  of  the  other,  except  by  a  new  writ.  The  court  further  said 
that  under  the  statute  the  judgment  of  the  justice  was  only  a  non- 
suit ;  and  this  also  showed  that  it  was  no  bar. 

In  a  recent  case  before  the  Supreme  Court  of  Massachusetts,^ 
the  defendant  having  pleaded  in  bar  a  decree  rendered  in  the 
Supreme  Court  of  the  United  States,  tlie  plaintiff  contended  that 
the  decree  was  not  a  bar  to  his  action  by  reason  of  the  fact  that  it 
was  rendered  by  a  divided  court. 

Chapman,  J.,  speaking  for  the  court,  after  referring  to  the  fact 
that  it  was  the  early  pi'actice  of  tl^  English  courts  that  no  judg- 
ment should  be  given  when  the  court  were  equally  divided,^  said 
that  it  was  not  so  in  Massachusetts.  And  the  practice  was  other- 
wise also  in  New  York,  and  in  the  United  States  courts.^  The 
record  had  all  the  elements  of  a  final  decree ;  it  purported  to 
order,  adjudge,  and  decree  that  the  decree  of  the  Circuit  Court 
should  be  affirmed.  Its  substance  would  not  have  been  different  if 
the  judges  had  unanimously  decided  the  case.  The  statement  that 
it  was  rendered  by  a  divided  court  did  not  mean  that  they  were 
divided  as  to  the  question  whether  it  should  be  rendered,  but 
merely  as  to  the  questions  of  law  involved  in  it. 

Though  it  is  commonly  said  that  only  the  judgments  of  courts 
of  justice  are  to  be  held  as  conclusive,  there  are  instlnces  in  which 
the  proceedings  of  other,  bodies  have  been  regarded  with  the  same 
respect  and  consideration.  A  case  of  the  kind  *  occurred  before 
Lord  Mansfield,  in  1775.  The  defendant  was  indicted  for  an 
assault  upon  the  prosecutor,  in  turning  him  out  of  the  grounds 
of  one  of  the  colleges  at  Cambridge.  The  defence  was,  in  sub- 
stance, that  the  prosecutor  had  been  expelled,  under  an  order  of 
rustication  signed  by  the  master  and  one  fellow,  followed  by  a 

1  Dnrant  v.  Essex  Company,  8  Allen,  Morse  ii.  Goold,  11  N.  Y.  281;  Etting  v. 

103 ;  S.  C.  7  Wall.  107.  Bank  of  United  States,  11  Wheat.  59. 

=  Pioctor's  Case,  12  Coke,  118.  •  Bex  v.  Grundon,  1  Cowp.  315. 
°  Bridge   v.   Johnson,  5    Wend.  342; 
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sentence  by  the  master  and  two  fellows ;  which  sentence  had  been 
confirmed  by  the  master  and  ten  fellows."  This  sentence  of  expul- 
sion the  prosecutor  endeavored  to  attack  as  illegal.  But  the  court 
refused  to  allow  this. 

Lord  Mansfield,  after  having  shown  that  the  prosecutor  was  only 
a  commoner,  and  not  a  member  of  the  college,  said  that  he  was 
then  but  a  mere  boarder,  and  had  no  right  to  continue  in  the  col- 
lege after  they  had  given  him  notice  to  quit.  "  But,"  said  he, 
"  supposing  Mr.  Crawford  [the  prosecutor]  were  subject  to  the 
rules  and  orders  of  the  college ;  in  that  case  it  is  insisted  that  the 
sentence  of  expulsion  is  illegal.  And  at  the  trial  the  statutes  of 
the  college  were  ofifered  in  evidence  to  show  that  it  should  have 
been  signed  by  the  master  and  a  majority  of  the  fellows,  whereas 
it  was  signed  by  the  master  and  one  fellow  only.  The  answer  to 
it  is,  that  even  if  the  allegation  were  well  founded,  the  merits,  the 
justice,  or  the  regularity  of  the  expulsion  cannot  be  entered  into 
at  the  assizes  ;  but  the  proper  mode  of  impeaching  it  is  by  appeal 
to  the  visitor.  Mr.  Justice  Willes  was  of  that  opinion  at  the  trial, 
but  reserved  the  question  whether  the  statutes  were  to  be  admitted 
in  evidence  to  impeach  the  sentence,  and  enter  into  tlie  validity  of 
it  then.  And  we  are  all  of  opinion  with  Mr.  Justice  Willes,  that 
they  could  not.  So  that  even  if  Mr.  Crawford  was  a  member,  and 
subject  to  the  jurisdiction,  rules,  and  orders  of  the  college,  his 
mode  of  redress  is  by  appeal  to  the  visitor,  and  not  to  this  court." 

Under  this  head  belong  the  judgments  of  military  courts.  In 
the  recent  case  of  Hefferman  v.  Porter,^  the  defendant  pleaded  in 
bar  of  the, plaintiff's  action  the  judgment  of  a  tribunal  known  as 
the  Civil  Commission,  created  by  order  of  the  commander  of  the 
Federal  forces  at  Memphis,  Tennessee,  in  April,  1863.  The  plain- 
tiff demurred  to  the  plea ;  but  the  demurrer  was  overruled. 

Mr.  Justice  EUett,  speaking  for  the  court,  said :  "  The  estab- 
lishment of  legal  tribunals  for  the  adjudication  and  protection  of 
civil  rights  is  the  most  favorable  condition  for  the  conquered  peo- 
ple. There  is  always  more  or  less  security  in  a  judicial  body, 
organized  according  to  the  forms  of  law  for  the  administration  of 
justice  according  to  the  rules  that  obtain  in  courts  of  judicature. 
There  is  a  dignity  and  responsibility  about  such  a  position  that 
does  not  fail  to  command  a  decent  regard  to  the  ordinary  rules  of 
justice  and  of  right,  or  to  mitigate  the  rigor  of  military  rule  to 

1  6  Cold.  391. 
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some  degree  of  harmony  with  the  humane  theories^  of  modern 
warfare. 

"  If  then  the  power  to  create  such  civil  courts  exists,  by  the 
laws  of  war,  in  a  place  held  in  firm  possession  by  a  belligerent 
military  occupation,  and  if  their  judgments  and  decrees  are  held 
to  be  binding  on  all  parties,  during  the  period  of  such  occupation, 
as  the  acts  of  a  de  facto  government,  we  are  not  able  to  see  on 
what  grounds  we  can  refuse  to  them  a  like  effect,  when  pleaded  as 
res  judicata  before  the  regular  judicial  tribunals  of  the  State, 
since  the  return  of  peace." 

The  same  doctrine  was  applied  to  criminal  cases,  of  a  capital 
nature,  in  United  States  s;.'Reiter.^  The  court,  Peabody,  J.,  said 
that  in  a  country  held  by  military  power  the  authority  of  the 
occupying  force  was  paramount,  and  necessarily  operated  to  the 
exclusion  of  all  other  independent  authority  in  it.^ 

The  judgments  of  the  ordinary  domestic  courts  of  inferior  juris- 
diction are  equally  conclusive  with  the  judgments  of  the  superior 
courts,  provided  it  appears  from  the  record  that  the  court  had  ac- 
quired jurisdiction  of  the  cause.*  In  the  case  first  cited,  the  plaintiff, 
in  trespass  qucere  clausum  /regit,  under  a  lease  from  the  defendants, 
offered  in  evidence  certain  proceedings  instituted  in  a  former  suit  by 
the  present  defendants,  before  justices  of  the  peace,  to  recover  pos- 
session of  the  premises,  in  which  the  justices  had  refused  to  award 
restitution.  Tlie  evidence  was  held  as  having  conclusively  decided 
that  the  present  defendants  were  not  entitled  to  have  restitution 
of  possession,  and  that  the  plaintiff  was  rightfully  in  possession. 

It  seems  hardly  necessary  to  state  that  a  judgment  of  a  court  of 
last  resort  cannot  be  collaterally  attacked  in  that  or  in  any  other 
court ;  but  the  point  has  been  raised  and  so  ruled.*  Said  the  court  in 
Sturgis  V.  Rogers,  just  cited  :  "  A  judgment  of  a  court  of  nisi  prius, 
rendered  under  such  circumstances,  could  never  be  called  in  ques- 
tion collaterally  before  the  same  or  any  other  court.  It  must  be  so 
also  as  to  the  judgments  of  the  court  of  last  resort,  when  it  has  juris- 
diction, though  it  mistake  the  law  and  err  in  its  judgment.    The 

1  4  Am.  Law  Keg.  N.  S.  534.  »  Cumberland  Coal  &  Iron  Co.  v.  Jef- 

'  A  fortiori,  the  judgments  of  courts-  fries,  27  Md.  526 ;  Burke  v.  Elliott,  4  Ired. 

martial  are  conclusive ;   but  it  must  be  355 ;  Ward  v.  State,  40  Miss.  108 ;  Shaver 

made  to  appear  that  such  courts  acted  ».  Shell,  24  Ark.  122. 

within  their  jurisdiction.  Dynes  w.  Hoover,  *  Sturgis  v.  Rogers,  26  lud.  1;  Lucas 

20  How.  65  ;  Wooley  v.  United  States,  20  v.  San  Francisco,  28  Cal.  591 ;  Eoundtree 

Law  Rep.  631.  w.  Turner,  36  Ala.  555. 
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rule  is  as  essential  in  the  one  case  as  i^  the  other  to  the  repose  of 
society,  and  the  stability  of  private  rights.  To  say  that  a  judgment 
of  affirmance  here,  within  the  power  of  the  court  to  render, 
when  the  parties  are  before  the  court,  and  the  case  is  brought 
within  its  lawful  jurisdiction,  is  not  a  final  end  of  that  litigation, 
would  be  a  startling  doctrine,  asserting  that  a  cause  can  never 
have  a  final  and  binding  determination." 

Next,  as  to  the  conclusiveness  of  agreed  judgments.  In  a  case  in 
Kentucky,^  the  defendants  pleaded  that  the  same  plaintiffs  having 
formerly  sued  them  upon  the  same  cause  of  action,  that  suit  was, 
by  the  judgment  of  the  court,  "  dismissed  agreed."  The  defence 
was  held  good. 

Chief  Justice  Robertson  said  that  it  had  frequently  been  decided 
in  that  court  that  the  legal  deduction  from  a  judgment  dismissing 
a  suit  "  agreed  "  was,  that  the  parties  had  by  their  agreement  ad- 
justed the  subject-matter  of  controversy  ;  and  that  the  legal  effect 
of  such  a  judgment  was,  that  it  would  operate  as  a  bar  to  any 
other  suit  between  the  parties,  on  the  same  cause  of  action,  thus 
adjusted  and  merged  in  the  judgment  at  their  instance. 

Upon  the  same  subject  the  court  in  Chamberlain  v.  Preble,^  said 
that  it  could  make  no  difference  that  the  facts,  or  some  of  them, 
had  been  agreed  by  the  parties,  instead  of  being  passed  upon  by 
the  jury.  Few  trials  before  a  jury  were  had  without  the  agree- 
ment of  parties  or  counsel  to  many  matters  thought  not  to  be  in 
controversy.  The  execution  of  written  instruments,  the  testimony 
of  absent  witnesses,  and  the  date  of  the  happening  of  particular 
events,  were  of  this  class.  A  mistake  in  the  admission  of  any  one 
such  fact,  if  material,  would  be  quite  as  fatal  in  its  effects  upon 
the  conclusiveness  of  the  judgment  as  an  error  in  an  agreed  state- 
ment of  facts.  "  Indeed,"  continued  the  court,  "  if  the  effect  of 
the  judgment  is  to  be  avoided  in  such  cases,  it  is  difficult  to  say 
that  the  existence  of  material  evidence  which  the  defendant  failed 
to  produce  would  not  have  the  same  effect.  To  come  to  this,  it  is 
evident,  would  be  to  open  to  litigation  every  judgment  for  eviction 
upon  which  the  covenantee  seeks  indemnity  from  his  grantor."  ^ 

In  a  Scotch  case  before  the  House  of  Lords  *  it  appeared  that  an 

I  Bank  of  The  Commonwealth  v.  Hop-  La.  An.  276.     See  also,  as  to  agreed  judg- 

kins,  2  Dana,  395.  ments,  rietcher  v.  Holmes,  25  Ind.  458. 
"11  Allen,  370.  *  Jenkins  v.  Kobertson,  Law  K.   1  H. 

'  To  the  same  effect,  Dunn  v.  Pipes,  20  L.  Scotch,  117  (1867). 
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action  had  been' brought  to  have  it  declared  that  there  existed  a 
public  right  of  way  for  foot-passengers  along  the  right  bank  of  the 
river  Lossie.  The  land-owners  appeared  and  defended,  but  a  ver- 
dict went  against  them.  The  court  having  granted  a  new  trial,  a 
compromise  was  effected  ;  and  in  pursuance  thereof  the  court  pro- 
nounced the  judgment  agreed  upon.  Subsequently  the  present 
action  was  brought,  laying  before  the  court  the  same  matter  which 
had  been  compromised ;  and  the  question  arose  whether  the  matter 
was  res  judicata. 

Lord  Chancellor  Chelmsford  said  that  the  judgment  in  the  for- 
mer action  having  been  the  result  of  a  compromise  between  the 
parties,  it  could  not  be  considered  as  a  Judicium,  nor  could  it  be 
regarded  as  res  Judicata.  Lord  Romilly  said  that  res  Judicata,  by 
its  very  words,  meant  a  matter  upon  which  the  court  had  exer- 
cised its  judicial  mind,  having  come  to  the  conclusion  that  one 
side  was '  right,  and  having  pronounced  a  decision  accordingly. 
Ani  this  was  the  opinion  of  the  House  of  Lords. 

The  distinction  between  the  two  classes  of  cases  is  this :  that  in 
the  class  represented  by  Jenkins  v.  Robertson,  the  judgment  itself 
was  agreed  upon,  and  was  not  passed  upon  at  all  by  the  court ;  so 
that  in  no  proper  sense  could  it  be  regarded  as  res  Judicata;  while 
in  the  class  represented  by  Chamberlain  v.  Preble  the  agreement 
was  merely  in  relation  to  the  facts,  and  not  at  all  as  to  the  judg- 
ment ;  that  was  rendered  by  the  court,  upon  argument  and  con- 
sideration. 

The  award  of  arbitrators,  under  a  rule  of  court,  is  also  conclu- 
sive upon  the  parties.^  The  case  first  cited  was  an  action  on  a  note 
against  a  prior  by  a  subsequent  indorser,  who  had  paid  a  judgment 
given  by  arbitrators,  in  an  action  by  the  holder  against  all  the 
indorsers ;  and  as  no  technical  issue  had  been  formed,  it  was ' 
contended  that  the  judgment  was  not  an  estoppel  to  the  present 
defendant  to  deny  demand  and  notice.  But  the  court  ruled 
otherwise. 

The  opinion  of  the  court  was  thus  stated  by  Mr.  Justice  Bell : 
"  The  now  defendant  had  then  a  full  opportunity  to  controvert  his 
liability  on  the  note  in  question,  and  to  cross-examine  the  witnesses 
produced  by  the  bank  to  prove  it,  —  a  privilege  which  constitutes 
one  of  the  principal  tests  of  estoppel  by  judgment.  Tlie  very 
point,  too,  to  establish  which  that  judgment  is  now  pleaded,  was 

1  Lloyd  V.  Bair,  11  Penn.  St.  41 ;  Pease  v.  Whitten,  31  Maine,  117. 
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then  in  issue.  Notice  to  the  defendants  of  the  dishonor  of  the 
note  was  a  material  allegation  of  the  narr.  in  that  action.  And 
though  no  technical  issue  was  formed  by  a  formal  plea,  there  was 
a  substantial  one  under  our  system  of  arbitration  ;  requiring  proof 
of  everything  necessary  to  show  the  bank's  right  to  recover .^  The 
award  of  the  arbitrators  has  therefore  the  same  legal  effect  as  the 
verdict  of  a  jury  and  judgment  thereon,  under  an  issue  strictly 
made  up." 

Judgment  by  confession,' when  final,  has  been  determined  to  be 
equally  conclusive.'*  In  the  case  first  cited  there  was  an  attempt, 
in  a  collateral  action,  to  impeach  such  a  judgment,  on  the  ground 
that  it  had  not  been  confessed  in  conformity  with  the  provisions  of 
the  statute ;  and  in  the  court  below  the  record  had  been  excluded 
for  the  reason  mentioned.  But  upon  appeal  it  was  held  that  the 
judgment  was  not  absolutely  void,  and  therefore  that  it  could  not 
be  collaterally  impeached,  and  should  not  have  been  rejected  when 
offered  in  evidence. 

So  of  a  final  judgment  by  default.^  The  first  case  cited  was  an 
action  of  ejectment ;  and  the  question  arose  upon  the  validity  of 
such  a  judgment  rendered  by  a  justice  of  the  peace.  The  court 
held  that  the  objection  raised  (which  was  in  relation  to  the  justice's 
jurisdiction)  should  have  been  taken  at  the  former  trial,  and  could 
not  be  raised  in  a  collateral  action.  • 

A  judgment,  to  constitute  an  estoppel,  must  also  have  been  final 
and  upon  the  merits.*  Whitaker  v.  Bramson  involved  the  case  of  a 
judgment  under  a  rule  of  court  authorizing  the  plaintiff,  in  an  ac- 
tion on  contract,  to  sign  judgment  against  the  defendant  upon  his 
omission  to  file  an  affidavit  of  defence,  in  which  case  the  amount 
of  the  judgment  was  considered  indeterminate ;  and  the  court 
'held  that  it  therefore  was  only  an  interlocutory  judgment,  and  did 
not  work  an  estoppel.  The  court  said  that  parties  were  not  con- 
cluded by  the  pendency  of  an  action  in  any  other  court,  for  the 

1  Darlington  v.  Gray,  5  Whart.  487.  Weikel  v.  Long,  55  Penn.  St.  238.     Stay 

2  Sheldon  v.  Stryker,  34  Barb.  116;  of  execution  being  a  judgment  by  confes- 
Nensbaum  v.  Keim,  24  N.  T.  325;  Dean  sion,  the  judgment  is  equally  conclusive, 
V.  Thatcher,  3  Vroom,  470.  See  Snow  v.  and  cannot  be  collaterally  impeached.  An- 
Howard,  35  Barb.  55;  North  v.  Mudge,  13  derson  v.  Kimbrough,  5  Cold.  260. 
lima,,  496;  Twogood  v.  Pence,  22  Iowa,  '  Fagg  u.  Clements,  16  Cal.  389;  Mail- 
.543(1867);  Sherman  u.  Christy,  17  Iowa,  house  v.  Inloes,  18  Md.  328;  Green  v. 
322 ;  Whitaker  v.  Bramson,  2  Paine,  209 ;  Hamilton,  16  Md.  317,  329. 

Secrist  c.  Zimmerman,  55  Penn.  St.  446  *  Whitaker  v.  Bramson,  2  Paine,  209 ; 
(1867) ;  Kirby  v.  Fitzgerald,  31  -N.  Y.  417 ;     Clark  v.  Young,  1  Cranch,  181 ;  post,  p.  27. 
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same  matter,  or  by  any  course  of  proceeding  short  of  a  final 
judgment.  Judgments  by  default  or  confession  will  therefore  only 
conclude  the  parties  and  those  claiming  under  them  after  the 
damages  have  been  determined,  and  the  amount  of  the  judgment 
made  certain. 

The  question  whether  a  judgment  by  default  works  an  estoppel 
as  to  a  defence  by  confession  and  avoidance,  which  might  have 
been  pleaded,  arose  in  Howlett  v.  Tarte.^  It  was  decided  in  the 
negative.  Mr.  Justice  Williams  said :  *"  I  think  it  is  quite  clear 
upon  the  authorities  to  which  our  attention  has  been  called,  and 
upon  principle,  that  if  the  defendant  attempted  to  put  upon  the 
record  a  plea  which  was  inconsistent  with  any  traversable  allega- 
tion in  the  former  declaration,  there  would  be  an  estoppel.  But 
the  defence  set  up  here  is  quite  consistent  with  every  allegation 
in  the  former  action.  The  plea  admits  the  agreement  [sued 
upon] ,  but  shows  by  matter  ex  post  facto  that  it  is  not  binding  upon 
the  defendant."  The  principle  is  treated  as  a  general^  one,  ap- 
plicable as  well  to  judgments  upon  issue  as  to  those  upon  default.  { 

In  the  case  of  Rock  v.  Leighton,^  the  plaintiff  sued  the  defend- 
ant, a  sheriff,  for  a  false  return.  The  fact  wasNthat  the  sheriff  had 
returned  a  devastavit  to  an  execution  against  the  plaintiff  as  an 
administrator ;  he  having  suffered  a  judgment  by  default.  The 
•plaintiff  contended  that  the  sheriff  should  have  returned  nulla 
bona,  instead  of  a  devastavit. 

The  court,  however,  ruled  that  the  confession  of  judgment,  or 
suffering  judgment  by  default,  in  the  case  of  an  executor  or  ad- 
ministrator, was  an  admission  of  assets,  and  estopped  him  to  deny 
the  fact.     Judgment  was  therefore  given  for  the  defendant. 

The  question  has  arisen  whether  a  judgment  by  confession,  be- 
fore an  issue  was  raised,  is  an  estoppel  to  a  subsequent  suit.^  The 
case  cited  was  a  suit  to  restrain  an  infringement  of  a  patent,  against 
C,  S.,  &  Co.  Several  years  before,  the  plaintiff  having  discovered 
the  same  firm  (composed  of  the  same  persons,  with  two  others 
who  subsequently  joined  it)  violating  his  patent,  commenced  an 
action  against  them  for  41 «.  damages.  They  submitted,  as  they 
alleged,  by  arrangement,  to  give  judgment  for  40  8.  and  costs,  be- 
fore any  pleadings  had  been  filed  in  the  case.  They  immediately 
took  a  license  from  the  plaintiff  to  use  his  patent  for  a  certain 

1  10  Com.  B.  N.  S.  813.  »  Goncher  v.  Clayton,  11  Jui.  N.  S.  107. 

»  1  Salk.  310. 
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time  ;  and  now  he  alleged  further  infringements.  The  plaintiff 
contended  that  the  defendants  were  now  estopped  to  contest  the 
validity  of  the  patent,  by  reason  of  the  judgment  mentioned. 

Wood,  V.  C,  said :  "  I  do  not  think  that  even  if  all  the  present 
defendants  were  parties  to  the  record  in  the  action,  a  court  of 
common  law  would  have  held,  in  a  new  action  by  the  plaintiff, 
that  there  was  an  estoppel.  There  is  no  evidence  of  any  issue 
between  the  parties.  The  defendants  are  supposed  to  say,  '  We 
thought  it  not  worth  our  while  to  try  the  question,  and  we  there- 
fore did  not  raise  the  issue.'  They  submitted,  and  paid  40  «.  dam- 
ages and  costs,  possibly  because  they  might  have  been  unwilling  to 
give  over  working,  or  incur  the  expense  of  litigation.  At  any 
rate,  there  appear  to  have  been  no  pleadings  in  the  action ;  and 
the  defendants  would  not  be  estopped,  by  their  submission  to  the 
judgment,  unless  the  plaintiff  had  declared  validly,  and  they  had 
pleaded,  denying  the  infringement." 

But,  further,  he  said  that  he  could  not  prevent  the  two  defend- 
ants, who  were  not  parties  to  the  former  action,  from  setting  up  the 
defence ;  and  he  must  therefore  hold  that  there  was  no  estoppel. 

But  in  order  that  there  -should  be  an  estoppel,  the  judgment 
pleaded  must  also  have  been  a  valid  one.-^  If  it  was  void,  there  is 
no  merger  of  the  cause  of  action ;  though  it  is  otherwise,  as  we 
shall  see,  if  it  wa,s  only  voidable.  In  Wixom  v.  Stephens,  just 
cited,  the  former  judgment  was  ineffectual  by  reason  of  a  mistake 
in  the  name  of  one  of  the  plaintiffs ;  and  the  court  were  of  opin- 
ion that  they  were  not  precluded  from  bringing  a  new  suit  to 
recover  upon  the  original  demand. 

Chief  Justice  Cooley  said  that  if  by  any  reason  the  judgment 
was  not  valid,  and  the  plaintiffs  could  not  enforce  it,  then  it  would 
seem  that  it  could  not  constitute  a  bar  to  a  new  suit.  The  bar  in 
such  a  case  sprang  from  the  party  having  already  obtained  a  higher 
secugity ;  and  where  he  had  obtained  no  new  security,  his  remedy 
upon  the  original  demand  was  not  taken  away. 

It  is  immaterial  that  the  adjudication  relied  upon  as  an  estoppel 
was  declared  before  or  after  the  suit  was  commenced,  in  which  it 
is  presented  as  a  bar.  The  date  of  the  adjudication  is  of  no  con- 
sectuence.^  In  the  case  first  cited  there  had  been  a  verdict  for  the 
plaintiff  in  an  action  for  flooding  his  land  ;  there  was  then  a  mo- 

1  Wixomw.  Stephens,  17  Mich.  518.  Duffy  v.  Lytle,  5  Watts,  120;    Child  v. 

"  Casebeer  v.  Mowry,  55  Fenn.  419;    Eureka  Powder  Works,  45  N.  H.  547. 
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tion  for  a  new  trial ;  and,  pending  the  decision,  another  action  was 
brought  for  the  nuisance.  Before  this  action  was  tried,  the  motion 
for  a  new  trial  was  refused,  and  judgment  entered.  The  court 
below  charged  that  this  judgment  was  no  bar  to  the  second  suit, 
because  it  did  not  exist  when  that  action  was  instituted ;  but  on 
appeal  the  judgment  was  reversed  for  error  on  this  point. 

Another  general  principle  of  the  doctrine  of  res  judicata,  ap- 
plying alike  to  all  its  divisions,  is  that  it  relates  only  to  matters 
necessarily  entering  into  an  adjudication ;  non-essentials  not  work- 
ing an  estoppel.  This  principle,  determined  in  a  multitude  of 
cases,  and  to  be  fully  noticed  in  the  next  chapter,  was  recently  re- 
affirmed in  Woodgate  v.  Pleet.^  As  stated  in  the  opinion  of  Earle, . 
Com.,  the  main  object  of  the  suit  and  judgment  there  interposed 
as  an  estoppel,  so  far  as  Woodgate  was  concerned,  was  to  stay  him 
in  the  prosecution  of  an  ejectment  suit.  "  And  it  was  sufRcient," 
says  the.  learned  judge,  "  for  the  complainants  to  show  rights  and 
equities  that  entitled  them  to  the  injunction  prayed  for.  When 
the  court  found  that  the  trust  deed  [under  which  they  claimed] 
was  so  far  valid  as  to  give  them  such  rights  and  equities,  it  was 
iinnecessary  to  go  further.  When  the  complainants  established 
that  the  deed  was  properly  executed,  and  was  in  force,  ■.  .  .  .  they 
had  established  all  that  was  necessary  to  entitle  them  to  a  decree 
against  Woodgate.  If  the  court  gave  a  wrong  reason  for  its  judg- 
ment, or  placed  it  upon  unnecessary  grounds,  the  parties  would 
not  be  estopped  as  to  such  reasons  and  grounds  in  any  other. suit.^ 
The  bill  did  not  pray  for  a  construction  of  the  deed ;  and  that 
does  not  seem  to  have  been  a  matter  of  controversy  and  discussion 
on  the  trial." 

The  rule  was  thus  stated :  "  A  judgment  is  conclusive  upon  the 
parties  thereto  only  in  respect  to  the  grounds  covered  by  it,  and  the 
law  and  facts  necessary  to  uphold  it ;  and  although  a  decree,  in 
express  terms,  purports  to  affirm  a  particular  fact  or  rule  of^law, 
yet  if  such  fact  or  rule  of  law  was  immaterial  to  the  issue,  and 
the  controversy  did  not  turn  upon  it,  the  decree  will  not  conclude 
the  parties  in  reference  thereto."  " 

The  question  has  arisen  whether  the  untraversed  allegations  of  a 
bill  in  chancery  are  res  judicata  and  conclusive  in  a  subsequ^ent 

1  44  N.  Y.  1.  sons  ;    the  presumption  being  that  they 

^  Not  as  to  the  judgment,  but  simply     were  not  fully  investigated, 
as  to  the  unnecessary  grounds  and  ran-        '  People  v.  Johnson,  38  N.  Y.  63. 
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suit  between  the  same  parties  involving  the  same  matter.  Boileaii 
V.  Rutlin  ^  was  such  a  case.  As  stated  in  the  opinion  of  the  court  by 
Parke,  B.,  the  action  was  for  the  use  and  occupation  of  the  plain- 
tiffs house  for  four  years  and  a  quarter,  ending  at  Christmas, 
1846.  The  defendant's  answer  was  that  he  had  been  let  into  pos- 
session on  an  agreement  to  purchase  the  plaintiff's  leasehold  inter- 
est for  a  certain  sum,  and  continued  in  such  possession  for  some 
time.  The  defendant  paid  into  court  a  sum  sufficient  to  cover  the 
compensation  for  the  occupation  till  Christmas ;  and  the  q^uestion 
was  whether  he  was  bound  to  pay  the  remainder.  In  order  to 
discharge  himself  for  the  rent  of  this  period,  it  was  necessary  for 
him  to  prove  that  there  was  an  agreement  to  purchase,  under  which 
he  entered.  As  evidence  of  the  agreement,  he  put  in  a  bill  filed 
by  the  plaintiff  in  chancery,  praying  for  a  specific  execution  of  the 
agreement  to  purchase,  and  which  stated  the  terms  of  the  agree- 
ment. The  question  was  whether  the  bill  was  admissible  for  that 
purpose ;  and  though  it  was  not  urged  that  it  was  conclusive  evi- 
dence, the  opinion  of  the  court  virtually  reached  and  decided  that 
question. 

After  an  exhaustive  examination  of  the  authorities,  the  court 
came  to  the  conclusion  that  the  weight  of  authority  was  clearly 
against  the  admissibility  of  the  bill,  for  the  only  purpose  for  which 
it  was  material  in  that  case ;  and  they  ruled  accordingly.  Said 
Mr.  Baron  Parke :  "  The  facts  actually  decided  by  an  issue  in  any 
suit  cannot  be  again  litigated  between  the  same  parties,  and  are 
evidence  between  them,  and  that  conclusive,  upon  a  different  prin- 
ciple, and  for  the  purpose  of  terminating  litigation  ;  and  so  are  the 
material  facts  alleged. by  one  party,  which  are  directly  admitted  by 
the  opposite  party,  or  indirectly  admitted  by  taking  a  traverse  on 
some  other  facts,  but  only  if  the  traverse  is  found  against  the 
party  making  it.  But  the  statements  in  a  declaration  or  plea 
[which  he  considered  on  the  same  footing  as  the  allegations  in  a 
bill  of  equity],  though  for  the  purposes  of  the  cause  he  is  bound 
by  those  that  are  material,  and  the  evidence  must  be  confined  to 
them  upon  an  issue,  ought  not,  it  would  seem,  to  be  treated  as 
confessions  of  the  truth  of  the  facts  stated."  ^ 

The  question  arose  in  Regina  v.  Hartington  ^  as  to  the  effect  of 
a  mistake  in  the  entry  of  a  judgment,  unappealed  from,  of  a  jus- 
tice of  the  peace.     The  facts  were  briefly  these :  Two  children, 

1  2  Ex.  665.  "  See  also  Sweet  v.  Tuttle,  14  K.  T.  465.  »  4  El.  &  B.  780. 
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John  and  William  Gould,  had  been  removed  by  two  justices  from 
the  township  of  L.  to  that  of  H.  M.  In  the  order  they  were  de- 
scribed as  the  lawful  children  of  William  and  Esther  Gould. 
They  were  at  the  time  unemancipated,  and  were  adjudged  to  be 
settled  in  H.  M.  in  right  of  their  father's  settlement  therein.  The 
fact  was,  however,  that  the  father  was  settled  in  H.  T. ;  and  the 
officers  of  H.  M.,  being  aware  of  the  fact,  made  a  communication 
to  the  respondents,  in  which  they  attributed  the  order  to  a  mistake 
made  by  them '  between  the  two  townships  of  H.  M.  and  H.  T. 
Subsequently  an  order  was  made  as  to  the  mother  of  the  children 
above  named,  adjudging  her  settlement  also  to  be  in  H.  M.  An 
appeal  was  taken  and  confirmed,  subject  to  the  single  question 
whether  the  township  of  H.  M.  was  or  was  not  concluded  by  the 
order  first  above  mentioned. 

The  court  held  the  former  order  conclusive.  Coleridge,  J.,  in 
delivering  judgment,  said  that  the  order  was  a  judgment  in  rem, 
conclusive  against  all  the  world,  as  to  the  settlement  of  the  two 
children  expressly  removed  by  it ;  and  the  same  rule  would  hold 
in  respect  of  the  settlement  of  any  one  deriving  from  either  of 
them,  so  long  as  one  of  them  retained  the  adjudged  settlement. 
"  If  John  or  William  should  marry,"  said  he,  "  and  have  issue, 
and  die  without  having  acquired  a  settlement  elsewhere,  it  could 
not  be  disputed,  immediately  after  the  death,  tliat  the  settlement  of 
his  widow  and  unemancipated  children,  after  proof  of  her  mar- 
riage and  their  legitimacy,  was  in  the  appellant  township  [H.  M.]  ; 
for  that  in  which  the  settlement  would,  under  these  circumstances, 
depend,  was  the  very  point  decided  by  the  competent  tribunal  in 
1849.  Indeed,  under  these  circumstances,  the  decision  on  their  setr 
tlementwas  legally  involved  in  the  judgment  of  1849  ;  it  is  there- 
fore res  Judicata,  and  reason  and  policy  alike  forbid  its  being  again 
drawn  into  controversy.  The  mistake  of  fact  which  occasioned  a 
wrong  judgment  makes  no  difference.  If  the  matter  cannot  be 
brought  into  controversy,  of  course  the  mistake  cannot  be  got  at ; 
and  though  this  may  seem  ta  produce  injustice  in  the  particular 
instance,  as  all  estoppels  are  liable  to  do,  yet  in  the  long  run  the 
ends  of  equity  and  strict  justice  both  are  best  served  by  holding 
strictly  to  the  rule." 

The  above  are  some  of  the  more  general  requisites  to  a  valid 
plea  of  res  judicata.  Its  qualities  will  now  be  more  particularly 
examined  as  we  descend  to  the  divisions  of  the  subject.  And  first 
of  domestic  judgments  in  personam. 
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CHAPTER    III. 

DOMESTIC   JUDGMENTS   IN   PERSONAM. 

In  presenting  this  subject  we  have  adopted  the  following  order 
and  divisions :  — 

1.  Estoppel  by  former  judgment.  2.  Estoppel  by  verdict  in 
adjudications  in  different  causes  of  action.  3.  The  extent  and 
operation  of  judgment  and  verdict  estoppels.  4.  Under  what 
circumstances  judgments  may  be  impeached  in  collateral  actions. 

1.   Former  Judgment. 

First,  then,  as  to  the  doctrine  of  former  judgment.  In  order  to 
a  correct  understanding  of  it,  we  must  again  turn  to  the  decisions 
of  the  courts;  and  we  shall  first  consult  those  relating  to  the 
subject  of  identity  between  the  former  and  present  causes  of 
action. 

The  case  of  Arnold  v.  Arnold^  is  an  ably  considered  American 
decision  upon  this  subject.  It  was  a  writ  of  right,  to  which  the 
defendant  pleaded  an  action  of  trespass  quare  clausum  fregit,  brought 
by  one  under  whom  he  claimed,  and  judgment  against  the  plaintiff,' 
in  respect  of  the  same  land.  The  plea  alleged  that  the  only  ques- 
tion in  issue  there  was  the  same  as  that  now  in  controversy,  namely, 
the  right  of  property.  There  was  also  a  plea  of  a  former  writ  of 
entry  sur  disseizin  between  the  parties  to  the  first  action  men- 
tioned.    Both  defences  were  overruled. 

Mr.  Justice  Putnam,  whq  delivered  the  opinion  of  the  court, 
said :  "  The  error  lies  at  the  threshold.  It  is  in  the  assumption 
that  the  same  cause  of  action  was  tried  in  the  action  of  trespass 
quare  clausum,  upon  dn  issue  of  soil  and  freehold,  and  the  same 
cause  of  action  was  tried  in  the  writ  of  entry  sur  disseizin,  upon 
the  issue  of  nul  disseizin,  as  is  to  be  tried  in  the  writ  of  right,  — 
an  assumption  which  must  strike  the  mind  of  every  lawyer  as 
extraordinary.  Who  needs  to  be  told  that  the  plea  of  soil  and 
freehold  would  be  supported  by  a  defendant  who  should  prove  an 
estate  for  his  life  in  the  locus  in  qtco,  or  that  in  a  writ  of  right  the 

1  17  Pick.  4. 
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right  of  property  is  in  question  ?  Who  needs  to  be  told,  that  the 
actions  of  trespass  quare  clausum  fregit,  and  the  various  writs  of 
entry,  and  the  judgments  upon  them,  affect  only  the  right  of  pos- 
session and  entry,  and  do  not  conclude  as  to  the  mere  right  ?  It 
will  be  answered  that  nobody  doubts  these  general  propositions,  but 
that  the  pleas  in  bar  aver  that  the  very  right  of  property  was  tried 
in  the  actions  of  trespass  and  entry  before  brought,  and  that  the 
new  demandant  had  no  legal  impediment  from  giving  in  evidence, 
in  support  of  the  issues  joined  in  those  actions,  the  same  matters 
that  he  now  has  to  establish  his  right  of  property.  But  how  does 
that  appear  judicially  ?  The  plea  avers  that  the  fact  submitted  to 
the  jury  in  the  action  of  trespass,  and  on  which  the  jury  found  a 
verdict,  was  the  mere  right  of  property.  The  issue  to  be  tried  was 
upon  the  soil  and  freehold ;  and  the  verdict  followed  the  issue. 
If  the  verdict  had  been  upon  the  mere  right  of  property,  it  could 
not  have  warranted  a  judgment  for  the  prevailing  party,  on  the 
issue  of  soil  and  freehold ;  for  it  might  be  that  the  plaintiff  might 
have  the  right  of  property,  and  his  adversary  might  have  the  right 
of  possession.  A  man  entitled  to  the  herbage  for  the  current 
season  might  well  maintain  trespass  quare  clausum  fregit  against 
the  owner  of  the  fee.  The  judgment  in  such  action  would  con- 
clude the  parties  as  to  the  rights  drawn  into  question  by  the 

.  pleadings,  but  no  further 

"  In  every  action  the  verdict  is  conclusive  as  to  the  subject- 
matter  of  the  suit,  and  any  matter  particularly  put  in  issue  and 
found  by  the  jury ;  and  it  will  not  be  competent  for  a  party  in 
any  other  action  to  deny  or  plead  anything  to  the  contrary  of  what 
has  been  so  found  and  adjudicated.  Thus,  if  the  demandant  in  a 
writ  of  entry  has  a  judgment  against  him  by  the  tenant  in  a  writ 
of  trespass  quare  clausum  fregit,  upon  an  issue  of  soil  and  free- 
hold, he  cannot  be  permitted  to  say  that,  at  the  time  when  the 
action  of  trespass  was  commenced,  the  soil  and  freehold  was  not 
in  the  tenant.  So  if  the  tenant  in  a  writ  of  right  had  before  pre- 
vailed against  the  demandant  in  a  writ  of  entry,  on  a  plea  of  nul 
disseizin,  the  demandant  cannot  be  permitted  to  say,  contrary  to 
the  verdict,  that  the  tenant  had  disseized  him.  He  must  go  to 
trial  upon  his  writ  of  right  with  the  disadvantages  arising  from 
the  former  verdict  against  him,  and  he  must  establish  his  right  of 
property  in  the  writ  of  right  (which  he  was  not  called  upon  to 
establish  in  the  former  action),  or  he  cannot  prevail." 
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Referring  to  the  language  of  Ferrer's  Case,^  he  said  it  was  not 
perfectly  exact  to  say  that  the  same  right,  or  the  same  matter,  was 
tried  in  the  higher  action,  in  cases  of  consecutive  remedies,  which 
had  before  been  tried  in  the  lower  action.  The  causes  of  action 
in  trespass  quare  clausum  /regit,  and  in  the  writs  of  entry,  related 
to  the  right  of  possession  and  of  entry  ;  while  in  the  writ  of  right 
the  demandant  counted  upon  a  fee  simple  and  a  deforcement.  It 
was  true,  indeed,  that  the  question  was  concerning  the  same  lands ; 
and  in  this  sense  only  was  the  same  matter  tried  again,  as  each 
presented  a  different  cause  of  action. 

The  case  of  Cleaton  v.  Chambliss,^  decided  in  the  Virginia 
Court  of  Appeals,  is  also  important.  The  case,  stripped  of  all 
that  is  unnecessary  to  the  subject  in  hand,  was  this :  Wessen,  being 
indebted  to  Cleaton,  paid  him  by  bonds,  purporting  to  have  been 
executed  by  the  defendant  Chambliss,  who  had,  before  the  transfer, 
promised  Wessen,  the  plaintiff,  that  he  would  pay  them.  Cham- 
bliss  having  failed  to  pay  the  bonds  at  maturity,  Wessen  sued  him 
upon  them ;  to  which  action  the  former  pleaded  non  est  factum, 
and  obtained  judgment  on  his  plea.  Wessen  then  sued  him  on 
the  special  promise  to  pay  the  bonds.  The  defendant  demurred  to 
a  count  setting  out  the  above  matters  ;  and  he  contended,  inter 
alia,  that  the  judgment  in  his  favor  on  the  bond  was  a  complete 
bar  to  the  action.     But  the  demurrer  was  overruled. 

After  having  considered  the  questions  of  pleading  and  other 
matters  involved,  the  court,  Carr,  J.,  said  that  the  record  must 
also  show  that  issue  was  taken  on  the  same  allegation  which  was 
the  foundation  of  the  second  action.  "  Here,"  to  quote  the  lan- 
guage of  the  court,  ^'  the  foundation  of  the  action  is  the  promise 
of  Cleaton  to  Chambliss;  there  the  foundation  is  the  bond  of 
Cleaton  to  Wessen.  The  issue  there  was  upon  non  est  factum; 
that  was  the  point  decided,  the  allegation  taken  and  found, —  an 
allegation  not  put  in  issue,  and  which  could  not  possibly  be  put  in 
issue,  in  the  case  before  us.  If  the  judgment  on  the  bonds  had 
been  pleaded,  the  plea  could  not  have  availed  ;  for,  if  it  had  stated 
the  record  correctly,  a  demurrer  would  have  lain  ;  and.  if  incor- 
rectly, the  replication  of  nul  tiel  record  would  have  overthrown  it." 

In  a  case  in  the  Supreme  Court  of  the  United  States,^  it  ap- 
peared that  the  plaintiff  had  sued  the  defendant  for  salt  sold  and 
delivered.    The  defendant  pleaded  that  having  given  the  note  of  a 

1  6  Coke,  7.  "  6  Eand.  86.  »  Clark  v.  Young,  1  Cranch,  181. 
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third  party,  indorsed  by  himself,  the  plaintiff  sued  thereon,  and 
judgment  was  given  against  him  that  the  action  could  not  be 
maintained  until  judgment  had  been  obtained  against  the  maker, 
and  his  insolvency  made  to  appear.  But  tlie  plea  was  held  bad. 
Marshall,  C.  J.,  said  it  was  clear  that  the  same  question  was  not 
tried  in  both  cases.  In  the  first  case  the  point  decided  was,  that 
the  suit  against  the  indorser  would  not  lie  until  a  suit  had  been 
brought  against  the  maker  ;  in  the  second  suit  the  point  to  be  de- 
cided was,  whether  the  plaintiffs  had  lost  their  remedy  on  the 
original  contract  by  their  conduct  respecting  the  uote.  These 
were  distinct  points ;  and  the  merits  of  the  latter  case  were  not 
involved  in  the  decision  of  the  former. 

.  In  the  recent  case  of  Goodrich  v.  City,^  in  the  Supreme  Court  of 
the  United  States,  the  appellants  filed  a  bill  to  recover  damages 
for  the  sinking  of  the  steamer  Huron  in  the  Chicago  Eiver.  The 
casualty  had  been  caused  by  the  steamer  running  against  a  sunken 
wreck.  The  libel  alleged  that  it  was  the  duty  of  the  city  to  have 
the  wreck  removed,  and  that  it  was  guilty  of  negligence  in  not 
having  done  so.  It  further  alleged  that  the  city  entered  upon  the 
work  of  removal,  but  abandoned  it  before  the  woi-k  was  accom- 
plished. The  defence,  among  other  things,  was  a  former  judg- 
ment, rendered  in  the  Supreme  Court  of  Illinois,  in  an  action  on 
the  case  between  the  same  parties,  respecting  the  same  injury.^ 
The  declaration  in  that  case  had  set  forth  that  it  was  the  duty  of 
the  city  to  remove  and  prevent  obstructions  in  the  river  ;  that  the 
city  assumed  to  discharge  the  duty,  and  entered  upon  the  work ; 
that  it  had  negligently  suffered  the  obstruction  of  the  wreck  to  re- 
main, though  knowing  its  character,  and  had  neglected  to  place 
any  signal  near  it  to  indicate  its  position ;  *and  that,  by  reason  of 
the  premises,  the  steamer  Huron  had  run  upon  the  sunken  wreck. 
Counsel  for  the  libellants  contended  that,  as  there  was  no,  specific 
allegation  in  the  declaration  that  the  city  had  undertaken  to  re- 
move the  particular  wreck,  —  the  main  charge  in  the  libel,  —  the 
case  made  in  the  first  action  was  different  from  that  in  the  present ; 
and  that  the  State  court  had  merely  decided  that  an  action  would 
not  lie  against  the  city  for  a  simple  omission  to  act,  for  the  mere 
non-assumption  of  the  power  conferred  by  the  charter.  The  ques- 
tion of  liability,  in  all  cases  where  the  city  had  elected  to  act  and 
had  entered  upon  and  assumed  the  work,  was  still  an  open  question. 

>  5  Wall.  566  (1866).  2  Goodrich  v.  Cit/,  20  111.  445. 
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But  tlio  court,  by  Mr.  Justice  Swayne,  said  that,  upon  a  careful 
examination  of  the  declaration  and  tlie  libel,  they  must  hold  that 
there  was  no  such  difference  between  the  cases  as  to  take  the  pres- 
ent action  out  of  the  operation  of  the  principles  of  res  judicata. 

An  important  case,  showing  the  necessity  of  an  identity  of  the 
two  causes  of  action  to  work  an  estoppel,  was  determined  in  1862, 
in  the  Irish  Court  of  Exchequer.^  It  was  an  action  against  the 
defendants  for  cutting  turf  upon  a  bog  in  the  possession  of  tlie 
defendants,  the  turbary  whereof  was  alleged  to  have  been  reserved 
to  the  plaintiff's  assignor,  one  Taaffe.  The  defendants  were  as- 
signees of  James  and  Harlow  Fleming  (whose  ancestors  claimed 
under  the  same  grantor  with  Taaffe),  made  grantees  by  virtue  of 
a  deed  made  in  pursuance  of  a  decretal  order,  in  a  chancery  suit 
below  mentioned  between  Taaffe  and  the  ancestors,  and  revived  by 
the  grantees  just  named.  Their  defence  was,  that  the  effect  of  the 
reservation  -of  turbary,  claimed  by  tiie  plaintiff,  had  been  the  sub- 
ject of  a  bill  for  an  injunction  by  Taaffe  against  the  ancestors  of 
the  Flemings,  and  of  a  cross-bill  by  the  latter  against  Taaffe,  in 
which  a  decretal  order  had  been  pronounced — which,  however, 
had  never  been  made  up,  but  was  still  in  minutes  —  to  this  effect, 
that  both  bills  be  retained,  with  liberty  to  Taaffe  to  bring  an  eject- 
ment or  other  action  against  the  Flemings  for  the  recovery  of  such 
parts  of  tlie  premises  as  he  claimed.  The  defence  then  alleged 
that  an  ejectment  was  brought,  in  accordance  with  this  order, 
which  was  duly  tried,  and  judgment  given  for  the  defendants  as 
to  the  turbary  now  in  question.  It  further  alleged  that  subse- 
quently Taaffe  brought  an  action  on  the  case  against  one  of  the 
Fleming  ancestors  to  recover  damages  for  having  been  prevented 
by  him  from  cutting  and  carrying  away  large  quantities  of  turf; 
that,  upon  issue  and  trial,  Taaffe  was  nonsuited ;  and  that,  the  mat- 
ter coming  up  again  in  the  chancery  suit  first  referred  to,  Taaffe's 
bill  was  dismissed,  and  the  Flemings  were  declared  entitled  to  pos- 
session of  the  bog  in  question,  and  to  a  conveyance  thereof;  in 
pursuance  of  which  order  the  deed  above  mentioned,  to  James 
and  H.  Fleming,  was  executed.  The  defendants  contended  that  the 
judgments  at  law  and  decree  in  equity,  being  in  full  force,  were  con- 
clusive against  the  plaintiff's  alleged  right  of  turbary.  The  ques- 
tion arose  upon  a  demurrer  to  the  plea  alleging  the  above  matters. 

Fitzgerald,  B.,  in  pronouncing  judgment,  said:  "We  are  all  of 

1  Beere  v.  Fleming,  13  Ir.  C.  L.  606. 
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opinion  that  the  demurrer  must  be  allowed The  defence 

cannot  be  sustained,  unless  the  first  decree  therein  stated  consti- 
tutes a  clear  ground  in  equity  for  perpetually  restraining  the 
plaintiff  from  asserting  that  exclusive  right  to  turbary  which  he 
claims  in  this  action.  Now  the  deed,  so  far  as  it  declares  any 
right,  declares  a  right  only  to  the  soil  of  the  lands  comprised  in 
the  deed  of  1791  /  and  that  right  is  not  questioned  in  this  suit ; 
and  so  far  as  the  deed  of  1820  ^  is  to  be  considered  as  incorporated 
in  the  decree,  that  leaves  all  other  questions  in  the  precise  state  in 
which  they  were  left  by  the  deed  of  1791.^  Again,  though  the 
plaintiffs  assignee  [assignor  ?] ,  Taaffe,  sought  by  his  bill  a  dec- 
laration of  his  exclusive  right  to  turbary,  and  his  bill  was  dis- 
missed, I  can  regard  that  dismissal  as  deciding  nothing  but  his 
failure  to  establish  that  equitable  right ;  and  to  a  bill  seeking  a 
declaration  of  such  right,  the  decree  might  be  an  answer.  I  ap- 
prehend it  is  not  correct  to  say  that  a  party,  seeking  equitable 
relief  in  respect  of  an  instrument  on  which  he  can  sue  at  law, 
and  whose  bill  is  dismissed,  though  without  stating  such  dismissal 
to  be  without  prejudice,  is  necessarily  subject  to  be  restrained  from 
proceeding  at  law  on  the  same  instrument.  In  the  case  of  bills 
for  the  specific  performance  of  agreements,  though  the  bill  be 
dismissed  without  any  saving  of  the  plaintiff''s  right  to  proceed  at 
law,  I  believe  it  to  be  well  settled  that  the  plaintiff  may  proceed  at 
law  ;  and  that  if  the  defendant  would  restrain  him,  he  must  show 
by  bill  some  substantive  equity  for  the  purpose.  In  this  case  the 
court  of  chancery  in  truth  appears  to  have  passed  no  judgment  of 
its  own,  but  to  have  dismissed  Taaffe's  suit,  simply  on  the  ground 
of  his  failure  to  establish  his  right  at  law,  in  an  action  or  actions 
which  could  not,  without  the  aid  of  a  court  of  equity,  have  con- 
clusively established  the  righ't.  The  decree  in  the  cross-cause 
contains  no  declaration  of  right,  except  as  to  the  soil,  not  now  in 
question,  and  no  proviso  restraining  Taaffe  from  further  proceed- 
ing at  law.  I  see  nothing  therefore  to  warrant  us  in  holding  that 
a  decree  would  constitute  of  itself,  or  with  the  judgments  at  law, 
an  equitable  bar  to  this  action.  No  case  can  better  illustrate  the 
effect  of  a  mere  dismissal  of  a  bill  for  equitable  relief  than  Tatham 

1  Under  which  the  Fleming  ancestors  "  To  J.  and  H.  Fleming,  by  Tirtue  of 

claimed,  who  derived  title  by  the  same  the  decretal  order  above  mentioned, 

grantor  under  whom,   some  years  later,  8  xhe  terms  of  the  two  deeds  and  of  the 

Taaffe  claimed.  reservation  were  almost  identical. 
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V.  Wright,^  possibly  one  of  the  most  pertinaciously  contested  cases 
in  the  books.  Tatham  filed  a  bill  iu  chancery,  praying  tliat  the 
will  of  his  ancestor  might  be  declared  to  have  been  obtained  by 
fraud  and  undue  influence,  and  void.  An  issue  devisavit  vel  non 
was  directed.  It  was  tried  in  1830,  and  there  was  a  verdict  for 
the  will,  and  against  Tatham.  A  new  trial  was  moved  for,  before 
Sir  John  Leech,  and  he  refused  it ;  the  motion  was  repeated  be- 
fore the  Lord  Chancellor  Brougham,  who  called  Chief  Justice 
Tindal  and  Lord  Lyndhurst  to  his  assistance,  and  they,  in  1831, 
refused  the  new  trial,  and  then  the  Master  of  the  Rolls  dismissed 
the  bill.2  Thereupon  Tatham  brought  his  ejectment,  notwith- 
standing the  decree  of  dismissal,  on  an  issue  raising  the  very  same 
questions  as  he  sought  to  raise  in  his  ejectment.  The  ejectment 
was  tried  in  1833,  and  there  was  a  verdict  for  Tatham ;  a  bill  of 
exceptions  was  taken  by  the  defendant,  and  the  court  awarded  a 
venire  de  novo.  The  ejectment  was  again  tried  in  1834,  and  there 
was  a  verdict  for  the  defendant,  against  Tatham.  The  court,  on 
motion,  set  aside  that  verdict ;  and  the  case  was  tried  again  in 
1836,  and  Tatham  obtained  a  verdict  and  judgment ;  there  was  a 
bill  of  exceptions^  on  the  argument  of  which  the  court  was  equally 
divided.  The  judgment  for  Tatham  was,  in  consequence,  affirmed  ; 
and  finally  there  was  an  appeal  to  the  House  of  Lords,  in  which 
that  judgment  was  upheld  ;  and  thus  Tatham,  whose  bill  had  been 
dismissed  after  trial  of  an  issue  on  the  same  question,  finally 
recovered  the  estate."  ^ 

In  another  case  of  trespass  for  injurijjg  a  wall,  to  a  plea  that  the 
plaintiff  had  instituted  proceedings  in  chancery  for  the  very  same 
cause,  alleging  that  the  bill  had  been  dismissed,  the  plaintiff  re- 
plied that  the  bill  was  .dismissed  with  a  reservation  to  the  plaintiff 
of  the  right  of  proceeding  at  law.  "And  the  court  held  that  both 
the  plea  and  the  replication  were  good.* 

The  plaintiff  in  Norton  v.  Huxley^  brought  an  action  for  a  tort, 
charging  the  defendant  with  having  fraudulently  induced  him  to 
take  the  .assignment  of  an  unfinished  contract,  which  proved  un- 
fortunate for  him.  In  pursuance  of  this  contract,  the  plaintiff- 
had  furnished  labor,  materials,  and  money,  for  which  the  assignor 

1  7  Ad.  &  E.  313.  '  Langmead  v.  Maple,  18  Com.  B.  N.  S. 

2  These  proceedings  are  reported  in  2  255  (1855). 
Euss.  &  M.  1.  '13  Gray,  285. 

3  Wright  V.  Tatham,  5  Clarke  &  F.  670. 
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of  the  contract  had  given  him  an  order  on  the  defendant ;  but  this 
he  refused  to  accept.  The  defendant  offered,  in  bar  of  the  suit, 
the  record  of  an  action  by  the  plaintiff,  against  the  defendant,  to 
recover  for  the  services,  materials,  and  money  just  mentioned ;  in 
which  suit  judgment  had  gone  for  the  defendant.  But  the  record 
was  excluded. 

The  court  said  that  the  former  action  was  one  of  contract,  in 
which  a  promise  and  a  breach  had  been  averred.  This  was  an 
action  for  a  tort,  in  which  the  plaintiff  alleged  that  he  had  sus- 
tained damages  by  the  fraudulent  representations  of  the  defend- 
ant. Proof  which  would  fully  support  the  one  case  would  liave  no 
tendency  to  maintain  the  other ;  ^  the  questions  involved  being 
essentially  unlike. 

In  the  case  of  Harding  v.  Hale,^  the  facts  were  that  the  plaintiff 
had  previously  brought  an  action  for  goods  sold,  which  was  de- 
feated by  the  plea  of  a  special  promise  by  the  defendant  to  pay 
certain  debts  of  the  plaintiff,  as  a  partial  payment  of  the  goods. 
The  present  action  being  brought  upon  this  special  promise,  the 
defendant  pleaded  the  judgment  in  the  action  for  the  goods  sold 
in  bar.     But  the  court  held  the  plea  bad.  » 

Mr.  Justice  Thomas  said :  "  The  first  suit  was  not  for  the  same 
cause  of  action,  nor  to  be  supported  by  the  same  evidence,  as  the 
second.  The. judgment  in  the  first  did  not  negative  the  cause  of 
action  relied  upon  in  the  second,  but  affirmed  its  existence  and 
pointed  the  way  to  a  better  writ." 

The  result  of  the  cases  on  this  branch  of  the  subject  is  that  a 
former  judgment  between  the  parties  can  only  be  pleaded  as  an 
estoppel  in  cases  founded  upon  the  same  cause  of  action.^ 

1  This  test  of  identity  is  also  given  In  evidence  waS  admissible,  on  the  other  side, 
Riker  v.  Hooper,  35  Vt.  457  ;    Marsli  v.     that  the  contract  was  in  parol. 

Pier,  4  Rawle,  273 ;  and  in  many  other  cases.        Mr.  Justice  Nelson,  speaking  for  the 

2  2  Gray,  399.  majority  of  the  court,  said  :  "As  we  un- 
'  In  the  recent  case  of  Packet  Co.  u.     derstand  the  rule  in  respect  to  the  conclu- 

Sickles,  5  Wall.  580,  the  question  of  the  siveness  of  the  verdict  and  judgment  in  a 
proof  of  the  identity  of  the  contract  sued  former  trial  between  the  same  parties, 
upon  with  that  involved  in  a  former  judg-  when  the  judgment  is  used  in  pleading  as 
ment  arose  ;  and  it  was  determined  that  a  technical  estoppel,  or  is  relied  on  by  way 
where  the  declaration  in  the  former  action,  of  evidence  as  conclusive  per  se,  it  must  ap- 
as  set  out  in  the  record,  alleged  a  special  pear  by  the  record  of  the  prior  suit  that 
contract,  without  stating  whether  it  was  a  the  particular  controversy  sought  to  be 
written  or  parol  contract,  and  where  jurors  concluded  was  necessarily  tried  and-  deter- 
in  that  action  arc  brought  to  testify  to  the  mined ;  that  is,  if  the  record  of  the  former 
identity  of  that  contract  with  the  present,  trial  shows  that  the  verdict  could  not  have 


DOMESTIC  JUDGMENTS  IN  PERSONAM.  83 

The  doctrine  in  criminal  law,  that  no  man  shall  be  brought  into 
jeopardy  of  his  life  more  than  once  for  the  same  offence,^  or,  as 
it  is  expressed  in  the  Constitution  of  the  United  States,  that  no 
one  shall  be  subject,  for  the  same  offence,  to  be  twice  put  in 
jeopardy  of  life  or  limb,^  has  a  very  close  relation  to  this  subject 
of  estoppel  by  former  judgment,  if  it  is  not  in  fact  but  another 
phase,  or  perhaps  a  fragment  of  the  same  doctrine. 

As  the  subject  is  not  one  that  would  ordinarily  be  looted  for  in 
a  work  on  estoppel,  we  shall  not  examine  it  with  that  minuteness 
which  we  have  brought  to  the  consideration  of  the  preceding  mat- 
ters, but  shall  be  content  with  a  reference  to  the  main  features  of 
tlie  doctrine  as  stated  in  the  text-books. 

The  doctrine  of  twice  in  jeopardy  is  thus  epitomized  by  the 
great  commentator  :  ^  "  The  plea  of  autrefoits  acquit,  or  a  former 
acquittal,  is  grounded  on  this  universal  maxim  of  the  common  law 
of  England,  that  no  man  is  to  be  brought  into  jeopardy  of  his  life 
more'  than  once  for  the  same  offence.  And  hence  it  is  allowed  as 
a  consequence,  that  when  a  man  is  once  fairly  found  not  guilty, 
upon  any  indictment,  or  other  prosecution,  before  any  court  hav- 
ing competent  jurisdiction  of  the  offence,  he  may  plead  such 
acquittal  in  bar  of  any  subsequent  accusation  for  the  same  crime. 
Therefore  an  acquittal  on  an  appeal  is  a  good  bar  to  an  indictment 
on  the  same  offence.  And  so  also  was  an  acquittal  on  an  indict- 
ment a  good  bar  to  an  appeal,  by  the  common  law 

been  rendered  without  deciding  the  panic-  82,  where  the  majority  of  the  court  adopt 
ular  matter,  it  will  be  considered  as  having  the  language  used  in  2  Taylor,  Evidence, 
settled  that  matter  as  to  all  future  actions  §  1513,  that,  except  in  special  cases,  the  plea 
between  the  parties ;  and  further,  in  cases  of  res  judicata  applies,  not  only  to  points 
where  the  record  itself  does  not  show  that  upon  which  the  court  was  actually  re- 
the  matter  was  necessarily  and  directly  quired  to  form  an  opinion  and  pronounce 
found  by  the  jury,  evidence  aliunde  consis-  judgment,  but  to  every  point  which  prop- 
tent  with  the  record  may  be  received  to  eriy  belonged  to  the  subject  of  litigation, 
prove  the  fact.  But  even  where  it  appears  and  which  the  parties  exercising  reasonable 
from  the  extrinsic  evidence  that  the  matter  diligence  mighthave  brought  forward  at  the 
was  properly  within  the  issue  controverted  time.  Mr.  Justice  Miller  dissented,  thinking 
in  the  former  suit,  if  it  bo  not  shown  that  the  rule  adopted  by  the  majority  too  broad, 
the  verdict  and  judgment  necessarily  in-  See  also,  as  to  proof  of  identity,  Phil" 
volved  its  consideration  and  determination,  lips  v.  Berick,  16  Johns.  136  ;  Perkins  v. 
it  will  not  be  concluded."  Wood  v.  Jack-  Walker,  19  Vt.  144 ;  Gardners.  Buckbee,  3 
son,  8  Wend.  10;  Washington,  &e.  Packet  Cowen,  121;  Burt  v.  Stertiburgh,  4  Cowen, 
Co.  V.  Sickles,  24  How.  333 ;  Lawrence  v.  559. 
Hunt,  10  Wend.  80.  i  4  Black.  Com.  335. 

Packet    Co.  v.   Sickles,  supra,    is   ex-  ^  Const.  Amendt.  art.  5. 

plained  in  Aurora  City  v.  West,  7  Wall.  '  Black.  Cora.  335. 
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"  Secondly,  the  plea  of  autrefoits  convict,  or  a  former  conviction 
for  the  same  identical  crime,  though  no  judgment  was  ever  given, 
or  perhaps  will  be  (being  suspended  by  the  benefit  of  clergy  or 
other  causes),  is  a  good  plea  in  bar  to  an  indictment.  And  this 
depends  upon  the  same  principle  as  the  former,  that  no  man  ought 
to  be  twice  brought  in  danger  of  his  life  for  one  and  the  same 
crime.  Hereupon  it  has  been  held  that  a  conviction  of  man- 
slaughter, on  an  appeal  or  an  indictment,  is  a  bar  even  in  another 
appeal,  and  much  more  in  an  indictment  of  murder  ;  for  the  fact 
prosecuted  is  the  same  in  both,  though  the  offences  differ  in  color- 
ing and  in  degree.  It  is  to  be  observed  that  the  pleas  of  autrefoits 
acquit  and  autrefoits  convict,  or  a  former  acquittal  and  former  con- 
viction, must  be  upon  a  prosecution  for  the  same  identical  act  and 
crime."  ^ 

The  rules  in  relation  to  the  application  of  the  doctrine  are 
somewhat  different  from  those  in  relation  to  former  judgments 
in  civil  causes.  The  estoppel,  if  such  it  may  be  called,  of  a 
former  acquittal  or  a  former  conviction,  arises  where  the  defendant 
was  technically  in  jeopardy  on  the  former  trial ;  and  this  begins 
when  the  panel  of  the  jury  is  fuU.^  When  the  jury,  being  full, 
is  sworn,  according  to  the  authority  just  cited,^  and  added  to  the 
other  branch  of  the  court,  and  all  the  preliminary  matters  of 
record  are  in  readiness  for  the  trial,  the  prisoner,  according  to  the 
better  opinion,  has  reached  the  jeopardy  which  protects  him  from 
a  second  trial.  Whatever  is  done  thereafter  is  immaterial,  so  far 
as  the  question  of  another  trial  is  concerned ;  the  legal  effect  of 
the  position  of  the  defendant  is  to  preclude  another  trial  for  the 
same  offence.  And  this,  too,  though  the  attorney-general,  by  con- 
sent of  the  judge,  enters  a  nol.  pros.,  or  though  he  withdraws  a 
juryman,  and  thus  puts  an  end  to  the  trial.*  We  shall  see,  in  a 
subsequent  part  of  this  chapter,  that  the  rules  relating  to  the 
binding  effect  of  judgments  in  civil  causes  are  quite  different  in 
this  particular. 

1  It  is  a  general  principle  that  a  convic-  '  lb.  There  is  some  conflict  in  relation 
tion  or  an  acquittal  of  a  higher  crime  bars  to  this  position,  as  the  author  cited  shows  ; 
an  indictment  for  the  same  offence  as  a  and  the  reader  is  referred  to  that  work  for 
lower  crime.  But  there  are  some  excep-  a  further  consideration  of  the  subject.  The 
tions  to  the  rule.  See  Bishop,  Crim.  Law,  question  hardly  comes  within  the  scope  of 
§  887.  this  work,  and  it  will  not  be  further  pnr- 

2  Bishop,  Crim.  Law,  §§  856,  857.  sued. 
'  lb.  §  858. 
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But  the  case  is  different  where  the  trial  is  terminated  by  an  ad- 
judication in  relation  to  some  defect  in  the  record  or  proceedings, 
or  in  relation  to  some  other  preliminary  or  extraneous  matter 
which  prevents  a  trial  upon  the  merits  of  the  indictment.  In  such 
case,  upon  an  a'djudication,  appearing  of  record,  that  such  fact 
exists,  the  rule  of  twice  in  jeopardy  has  no  application  ;  for  in 
truth  the  defendant  has  not  been  placed  in  jeopardy  at  all.^  This 
doctrine,  as  we  shall  see,  is  in  strict  analogy  to  that  in  relation  to 
civil  judgments. 

2.   Estoppel  hy  Verdict  in  an  Adjudication  in  a  Different  Cause 

of  Action. 

The  foregoing  cases  show  that  where  the  cause  of  action  is  the 
same,  parties  and  privies  are  estopped  by  the  former  recovery  to 
relitigate  a  cause  of  action  once  adjudicated.  We  come  now  to 
the  second  class  of  cases,  which  will  be  seen  to  be  closely  related 
to  the  preceding,  and  in  which  a  parallel  principle  will  be  found  ; 
showing  that  the  two  classes  of  cases  are  merely  detached  parts  of 
one  and  the  same  general  rule. 

Tlie  class  of  cases  now  to  be  considered  is  that  in  which  an 
estoppel  occurs  when  the  cause  of  action  in  the  adjudication  inter- 
posed as  a  bar  is  different  from  that  in  the  subsequent  suit. 

This  question  was  involved  in  Betts  v.  Starr ,^  in  the  Supreme 
Court  of  Connecticut.  The  plaintiff  in  that  case  brought  an 
action  of  ejectment  to  recover  possession  of  certain  land  mort- 
gaged by  the  defendant  to  the  plaintiff,  for  the  security  of  a  certain 
promissory  note  specified  in  the  mortgage  deed.  The  defendant 
offered  to  prove  that  the  note  mentioned  in  the  mortgage  was 
usurious  and  void.  The  plaintiff  objected,  on  the  ground  that  the 
defendant  was  estopped  by  a  former  judgment  between  the  parties. 
From  the  record  of  the  case  referred  to,  it  appeared  that  the  pres- 
ent plaintiff  had  brought  suit  on  the  note  in  question ;  that  the 
defendant  pleaded  non  assumpsit ;  that  the  issue  of  fact  was  whether 
the  note  had  been  given  upon  a  usurious  consideration ;  and  that  a 
verdict  was  given  for  the  plaintiff.  The  debt  not  having  been  sat- 
isfied in  that  case,  the  present  action  was  brought.  The  court 
held  the  judgment  conclusive  of  the  matter. 

Bristol,  J.,  having  premised  that  in  the  action  on  the  note  the 
jury  found  that  the  defendant  assumed  and  promised,  and  that  the 

1  Bishop,  Crim.  Law,  §  873.  "  5  Conn.  550. 
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judgment  further  was  a  direct  adjudication  that  the  plaintifif  should 
recover  upon  the  note  ;  that  the  making  of  the  promise,  and  its 
validity,  were  not  drawn  incidentally  in  question,  or  to  be  inferred 
from  the  judgment,  since  this  was  for  the  plaintiff  to  recover  the 
very  money  secured  by  the  mortgage ;  he  proceeded  to  refer  to  the 
objection  that  the  subject-matter  of  the  two  actions  was  different, 
the  'former  being  brought  to  recover  the  debt,  and  the  latter  to 
recover  the  land  mortgaged. 

For  this  objection  he  said  the  authority  cited  was  Judge  Swift's 
treatise  on  Evidence  ;  ^  but  the  authority  did  not  support  the  posi- 
tion. When  the  cause  or  object  of  two  actions  was  different, 
though  the  matter  in  dispute  was  the  same  in  both,  a  prior  judg- 
ment was  no  bar  to  a  subsequent  action ;  but  the  verdict  might  be 
matter  of  evidence  to  prove  such  point  in  dispute.  This  was  the 
doctrine  laid  down  by  Judge  Swift ;  and  this  was  conceded.  And 
this  in  no  way  interfered  with  the  ground  of  the  present  decision ; 
for  although,  when  the  object  and  purpose  of  two  actions  were 
different,  the  judgment  in  one  could  not  bar  the  other,  it  did  not 
follow  that  in  the  second  action  either  party  could  be  permitted  to 
contradict  what  had  been  expressly  adjudicated  in  the  first. 

Commenting  upon  Lee  v.  Hopkins,^  he  said  that  no  one  could 
suppose  that,  whatever  way  the  judgment  or  decree  on  the  bill  in 
chancery  in  the  former  action  there  had  gone,  it  could  have  been 
pleaded  in  bar  to  the  last  action  (covenant)  between  the  parties. 
The  object  of  the  bill  in 'chancery  was  to  get  money  refunded, 
alleged  by  a  purchaser  of  an  estate  to  have  been  necessarily  ex- 
pended by  him  to  free  that  estate  from  incumbrances,  which  the 
seller  was  bound  to  remove.  The  object  of  the  suit  at  law  was  to 
recover  damages  for  not  conveying  the  military  lands  which  were 
to  have  been  taken  in  part  payment.  Nothing  could  have  been 
more  distinct  than  the  object  of  the  two  suits ;  and  in  no  event 
could  the  decree  have  been  pleaded  in  bar  of  the  action  at  law. 
But  the  decree  in  chancery  was  held  conclusive,  by  way  of  evi- 
dence, that  Lee  had  discharged  the  incumbrances  upon  the  estate  ; 
that  being  the  matter  directly  adjudicated  in  the  chancery  suit. 
Several  English  cases  were  also  cited  in  support  of  the  doctrine.^ 

Upon  this  branch   of  the  subject,  the  Duchess  of  Kingston's 

*  P.  17.  St.    Pancras,    Peake,    219;    Marriott  u. 

2  6  Wheat.  109.  Hampton,  7  Term,  269;  2  Phillipps,  Evi- 

3  Aslin  V.  Parkin,  2  Burr.  665  ;  Eex  v.      deuce,  18,  19,  4th  Am.  ed. 
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Case  ^  is  the  case  most  frequently  referred  to.  It  was  an  indict- 
ment for  bigamy  against  the  Duchess'  of  Kingston,  on  the  ground 
that  at  tlie  time  of  her  marriage  with  tlie  Duke  of  Kingston  she 
was  the  lawful  wife  of  one  Hervey,  then  living.  She  pleaded  in 
defence  a  judgment  obtained  by  her  against  Hervey  in  a  suit  for 
jactitation  of  marriage,  whereby  she  was  pronounced  a  spinster, 
and  free  from  all  matrimonial  alliance  with  Hervey  "  as  far  as 
yet  appeared."  The  case  having  gone  to  the  House  of  Lords, 
the  lords  spiritual  and  temporal  ordered  this  question,  among 
others,  to  be  put  to  the  judges.  Whether  a  sentence  of  the 
Spiritual  Court  against  a  marriage  in  a  suit  for  jactitation  of 
marriage  was  conclusive  evidence  so  as  to  stop  the  counsel  for 
the  crown  from  proving  the  said  marriage  in  an  indictment  for 
polygamy. 

As  one  of  the  preliminary  steps  in  the  opinion  of  the  judges, 
De  Grey,  C.  J.,  said  that  from  the  variety  of  cases  relative  to  judg- 
ments being  given  in  evidence  in  civil  suits,  these  two  deductions 
seemed  to  follow  as  generally  true  :  first,  that  the  judgment  of  a 
court  of  concurrent  jurisdiction,  directly  upon  the  point,  is  as  a 
plea,  a  bar,  or  afe  evidence,  conclusive,  between  the  same  parties, 
upon  the  same  matter  directly  in  question  in  another  court ; 
secondly,  that  the  judgment  of  a. court  of  exclusive  jurisdiction, 
directly  upon  the  point,  is  in  like  manner  conclusive  upon  the 
same  matter  between  the  same  parties,  coming  incidentally  in 
question  in  another  court,  for  a  different  purpose. 

Having  stated  that  the  Spiritual  Court  had  exclusive  juris- 
diction of  questions  of  marriage,  though  the  temporal  courts 
entertained  such  questions  incidentally,  and  that  the  latter  courts 
were  bound  by  the  adjudications  of*  the  former  courts  between  the 
same  parties,  he  then  said  that  the  case  was  different  when  the 
judgments  of  the  Spiritual  Courts  were  involved  in  criminal  cases  ; 
for  then  the  parties  were  in  all  cases  different.  The  king,  he 
said,  in  whom  the  trust  of  prosecuting  public  offences  is  vested,  is 
no  party  to  proceedings  in  the  Ecclesiastical  Court,  and  cannot 
be  admitted  to  defend,  examine  witnesses,  intervene  in  any  way, 
or  appeal.  He  then  proceeded  to  say  that  whatever  might  be  the 
doctrine  as  to  the  conclusiveness  of  an  adjudication  as  to  mar- 
riage, when  involved  in  a  criminal  case,  still  a  cause  of  jactitation 
was  different.    Tliis,  he  said,  "  is  ranked  as  a  cause  of  defamation 

1  20  How.  St.  Tr.  355 ;  1  Leach,  C.  C.  73 ;  2  Smith's  Lead.  Cas.  679,  6th  Bng.  ed. 
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only,  and  not  as  a  matrimonial  cause,  unless  where  the  defendant 
pleads  a  marriage ;  and  whether  it  continues  a  matrimonial  cause 
throughout,  as  some  say,  or  ceases  to  be  so  on  failure  of  proving  a 
marriage,  as  others  have  said,  still  the  sentence  has  only  a  nega- 
tive and  qualified  effect,  viz.,  tliat  the  party  has  failed  in  his 
proof,  and  that  the  libellant  is  free  from  all  matrimonial  contract, 
as  far  as  yet  appears ;  leaving  it  open  to  new  proofs  of  the  same 
marriage,  in  the  same  cause,  or  to  any  proofs  of  that  or  any  other 
marriage,  in  another  cause  ;  and  if  such  sentence  is  no  plea  to  a 
new  suit  there,  ....  it  cannot  conclude  a  court  which  receives 
the  sentence  from  going  into  new  proofs  to  make  out  that  or  any 
other  marriage. 

"  So  that  admitting  the  sentence  in  its  full  extent  and  import,  it 
only  proves  that  it  did  not  yet  appear  that  they  were  married,  and 
not  that  they  were  not  married  at  all ;  and  by  the  rule  laid  down 
by  Holt,  L.  C.  J.,  such  sentence  can  be  no  proof  of  anything  to 
be  inferred  by  argument  from  it ;  and  therefore  it  is  not  to  be  in- 
ferred that  there  was  no  marriage  at  any  time  or  place,  because 
the  court  had  not  then  sufficient  evidence  to  prove  a  marriage  at 
a  particular  time  and  place.  That  sentence  and  this  judgment 
may  stand  well  together,  and  both  propositions  be  eqiially  true  ;  it 
may  be  true  that  the  Spiritual  Court  had  not  then  sufficient  proof 
of  the  marriage  specified,  and  that  your  lordships  may  now,  unfor- 
tunately, find  sufficient  proof  of  some  marriage." 

Outram  v.  Morewood  ^  is  a  leading  case  of  high  authority  upon 
this  subject.  The  case  was  this :  An  action  of  trespass  was 
brought  for  digging  and  getting  out  coals  from  a  mine  alleged  by 
the  plaintiff  to  be  within  and  under  his  close,  called  Cowclose. 
The  defendants  pleaded  and  sh*owed  title  by  a  regular  chain  in  right 
of  the  wife,  from  one  Zouch  ;  and  they  averred  that  the  coals  in 
question  were  under  the  lands  of  Zouch,  and  were  derived  by 
bargain  and  sale  to  certain  immediate  bargainees,  from  them  to 
the  defendant,  the  wife,  and  were  not  within  a  certain  exception 
named.  To  this  plea  the  plaintiff  replied,  and  relied  by  way 
of  estoppel  upon  a  former  verdict  obtained  by  him  in  an  action 
of  trespass,  brought  by  him  against  one  of  the  defendants,  the 
wife  of  the  other  defendant  (she  being  then  sole),  in  which  he 
declared  for  the  same  trespass  as  now  ;  to  which  the  wife  pleaded, 
and  derived  title  in  the  same  manner  as  now  by  her  and  her  hus- 

1  3  East,  346. 
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band,  and  in  which  she  alleged  that  the  coal-mines  in  question,  in 
the  declaration  mentioned,  were  at  the  time  of  making  the  above- 
mentioned  bargain  and  sale  by  Zouch  part  and  parcel  of  the  coal- 
mines by  that  indenture  bargained  and  sold.  And  that  upon  this 
point,  whether  the  coal-mines  claimed  by  the  plaintiff,  and  men- 
tioned in  his  declaration,  were  parcel  of  what  passed  under  Zouch's 
bargain  and  sale  to  the  persons  under  whom  the  wife  claimed,  an 
issue  was  taken,  and  found  for  the  plaintiff,  and  against  the  wife. 
The  question  was,  in  the  language  of  Lord  EUenborough,  "  whether 
the  defendants,  the  husband  and  wife,  were  estopped  by  this  ver- 
dict and  judgment  thereupon  from  now  averring  (contrary  to  the 
title  so  then  found  against  the  wife)  that  the  coal-mines  now  in 
question  are  parcel  of  the  coal-mines  bargained  and  sold  by  the 
indenture  above  mentioned." 

In  delivering  the  judgment  of  the  court,  Lord  EUenborough, 
C.  J.,  said  :  "  The  operation  and  effect  of  this  finding,  if  it  operate 
at  all  as  a  conclusive  bar,  must  be  by  way  of  estoppel.  If  the 
wife  were  bound  by  this  finding,  as  an  estoppel,  and  precluded 
from  averring  the  contrary  of  what  has  been  so  found,  the  hus- 
band, in  respect  of  his  privity,  either  in  estate  or  in  law,  would  be 
equally  bound.^  •  •  •  ,■  * 

"  The  question  then  is.  Is  the  wife  herself  estopped  by  this 
former  finding  ?  In  Brooke  ^  it  is  said  to  be  '  agreed  that  all 
the  records  in  which  the  freehold  comes  in  debate  shall  be  es- 
topped with  the  land,  and  run  with  the  land  ;  so  that  a  man  may 
plead  this,  as  a  party,  or  as  heir,  as  privy,  or  by  que  estate.' 
But  if  it  be  said  that  by  the  freehold  coming  in  debate  must  be 
meant  a  question  respecting  the  same,  in  a  suit  in  which  the  free- 
hold is  immediately  recoverable,  as  in  an  assize  or  writ  of  entry, 
I  answer  that  a  recovery  in  any  one  suit  upon  issue  joined  on 
matter  of  title  is  equally  conclusive  upon  the  subject-matter  of 
such  title;  and  that  a  finding  upon  title  in  trespass  not  only 
operates  as  a  bar  to  the  future  recovery  of  damages  for  a  trespass 
founded  on  the  same  injury,  but  also  operates  by  way  of  estop- 
pel to  any  action  for  an  injury  to  the  same  supposed  right  of 
possession.  In  trespass  for  breaking  the  plaintiff's  close,^  tlie  de- 
fendant pleaded  '  that  heretofore  he  himself  brought  an  ejeetione 
firmoB  against  the  plaintiff  of  the  same  land  in  which  the  trespass 

1  Coke,  Litt.  352,  a.  '  Eeported  in  3  Leon.  194. 

2  Tit.  Estoppel,  pi.  15 ;  lb.  Estate,  158.  ^ 
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is  supposed  to  be  done,  and  had  judgment  to  recover,  and  de- 
manded judgment  if  against,  etc.  It  was  moved  that  the  bar  was 
not  good,  because  that  the  defendant  had  not  averred  his  title ; 
and  the  recovery  in  one  action  of  trespass  is  no  bar  in  another,'  ^ 
etc.  Quod  curia  concessit.  But  as  to  the  matter,  the  court  was 
clear  that  the  bar  was  good.  And  by  Periam  :  '  Whoever  pleaded 
it,  it  was  well  pleaded  ;  for  as  by  recovery  in  assize  the  freehold  is 
bound,  so  by  recovery  in  ejeetione  firmce  the  possession  is  bound.' 
And  by  Anderson  :  '  A  recovery  in  one  ejeetione  firmce  is  a  bar  in 
another,  especially,  as  Periam  said,  if  the  party  relieth  upon  the 
estoppel.'  And  afterwards  judgment  was  given  that*  the  plaintiff 
should  be  barred.  This,  it  will  be  recollected,  was  an  action  of 
ejeetione  firmce,  and  not  an  ejectment  moulded  and  regulated  by . 
rules  of  court  as  it  is  at  present.  The  court  very  properly  distinguish 
therS  between  what  operates  by  way  of  bar  to  a  future  recovery  for 
the  same  thing,  and  what  by  way  of  estoppel.  That  was  the  case 
of  a  mere  recovery  in  ejeetione  firmce,  without  title  alleged ;  and 
the  plaintiff  might,  in  respect  of  possession,  or  other  varying  cir- 
cumstances of  title,  be  well  entitled  to  recover  at  one  time,  and 
not  be  so  at  another.  And  it  is  not  the  recovery,  but  the  matter 
alleged  by  the  party,  and  upon  which  the  recovery  proceeds,  which 
creates  the  estoppel.  The  recovery  of  itself,  in  an  action  of  tres- 
pass, is  only  a  bar  to  the  future  recovery  of  damages  for  the  same 
injury ;  but  the  estoppel  precludes  parties  and  privies  from  con- 
tending to  the  contrary  of  that  point,  or  matter  of  fact,  which 
having  been  once  distinctly  put  in  issue  by  them,  or  by  those  to 
whom  they  are  privy  in  estate  or  law,  has  been,  on  such  issue 
ioiued,  solemnly  found  against  them."  ^ 

In  considering  the  complaint  of  Lord  Coke  ^  as  to  the  multipli- 
city of  suits  which  "  can  come  to  no  finite  end,"  the  Lord  Chief 
Justice  says :  "  Neither,  however,  would  a-  verdict  and  judgment 
in  a  real  action  operate  by  way  of  bar  to  future  actions  of  trespass, 
or  bring  the  parties  '  to  the  finite  end '  wished  for  by  Lord  Coke ; 
because  there  may  be,  notwithstanding  the  verdict  and  judgment 
in  the  real  action,  even  in  that  which  is  most  conclusive  upon  the 
right  (I  mean  a  writ  of  right  itself),  a  right  of  possession  derived 

1  Staple  V.  Spring,  10  Mass.  72.  cisely  the  same  as  that  in  the  first,  to  wit, 

"  In  other  words,  the  mere  fact  of  a  for-  the  possession  of  the  land,  the  former  de- 

mer  recovery  is  no  bar,  for  the  plaintiff  cision  upon  this  point  precludes  the  parties 

now  sues  for  a  subsequent  injury ;  but  the  from  further  contesting  the  question, 
point  in  issue  in  the  second  suit  being  pre-        '  Preface  8  Rep. 
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under  the  owner  of  the  inheritance  in  fee  simple,  or  those  under 
whom  he  claims  ;  which  may  enable  a  plaintiff  in  trespass  to  re- 
cover for  an  injury  to  his  possession,  done  by  the  very  person  in 
whose  favor  the  absolute  right  of  property  shall  have  been  so 
affirmed  in  a  real  action.  A  judgment  therefore,  in  each  species 
of  action,  is  final  only  for  its  own  pi^oper  purpose  and  object,  and 
no  further.  The  judgment  in  trespass  affirms  a  right  of  possession 
to  bo,  as  between  the  plaintiff  and  defendant,  in  the  plaintiff  at  the 
time  of  the  trespass  committed.  In  the  real  action,  it  affirms  a 
right  to  the  freehold  of  the  land  to  be  in  the  demandant  at  the 
time  of  the  writ  brought.  Bach  species  of  judgment,  from  one  in 
an  action  of  trespass  to  one  upon  a  writ  of  right,  is  equally  con- 
clusive upon  its  own  subject-matter  by  way  of  bar  to  future  litiga- 
tion for  the  thing  thereby  decided." 

After  having  considered  several  earlier  cases,^  he  closes  as  fol- 
lows :  "  None  of  the  cases  therefore,  cited  on  the  part  of  the 
plaintiff,  negative  the  conclusiveness  of  a  verdict  found  on  any 
precise  point  once  put  in  issue  between  the  same  parties  or  their 
privies.  The  cases  adverted  to  by  Lord  Holt,  and  which  have  been 
fully  explained  and  enforced  by  the  defendants'  counsel,  together 
with  the  other  authorities  on  the  subject  of  protestation  and  estop- 
pel,^ are,  in  our  opinion,  as  well  as  upon  the  reason  and  con- 
venience of  the  thing,  and  the  analogy  to  the  rules  of  law  in 
other  cases,  decisive  that  the  husband  and  wife,  the  defendants  in 
this  case,  are  estopped  by  the  former  verdict  and  judgment  on  the 
same  point  in  the  action  of  trespass,  to  which  the  wife  was  a  party, 
from  averring  that  the  coal-mines  now  in  question  are  parcel  of 
the  coal-mines  bargained  and  sold  by  Sir  John  Zouch  ;  and  conse- 
quently that  the  plaintiff  ought  to  recover." 

The  question  arose  in  Eastmure  v.  Laws  ^  whether  a  judgment, 
upon  a  plea  of  set-off,  could  be  relied  upon  as  an  estoppel  to  a  suit 
upon  the  claim  thus  interposed.  The  action  was  debt,  with  the  com- 
mon counts.  The  plea  stated  that  the  defendant  in  this  action  had 
formerly  sued  the  present  plaintiff,  whereupon  he  pleaded  a  set-off 
against  the  demand  made ;  that  a  verdict  was  given  against  the 
party  pleading  the  set-off ;  and  that  the  present  action  was  brought 

1  Ferrer's  Case,  6  Coke,  7 ;  Incledon  v.  ^  Cited  from  Bro.  Abr.  Protestation,  pi. 

Surges,  1  Show.  27  ;    S.  C.  Comb,  166  ;  9  ;  Ktzherbert,  Estoppel,  pi.  20. 

Evelyn  v.Haynes,  Surrey,  Summer  Assizes,  '  5  Bing.  N.  K.  444. 
1782  ;  Kinnersley  v.  Orpe,  2  Doug.  517. 
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to  recover  the  identical  thing  specified  in  that  set-off.  The  court 
held  the  plea  a  good  estoppel.  It  had  been  urged,  said  Tindal, 
C.  J.,  that  there  was  a  hardship  in  concluding  defendants  by  the 
result  of  a  plea  of  set-off,  while  a  plaintiff  who  failed  in  his  ac- 
tion might  elect  to  be  nonsuited,  and  bring  a  fresh  action  when 
better  prepared.  But,  he  replied,  it  was  the  defendant's  election 
to  put  such  a  plea  on  the  record  ;  and  if,  before  or  at  the  trial,  he 
might  wish  to  withdraw  it,  he  could  do  so,  on  proper  terms. 

A  recent  case  in  the  English  Court  of  Exchequer  ^  shows  in  a 
very  strong  light  how  rigidly  the  courts  hold  to  the  conclusive- 
ness of  judgments  when  involved  in  this  indirect  way.  It  was  an 
action  against  the  defendant  for  maliciously  signing  judgment  for 
£  28,  the  amount  of  the  plaintiff's  debt  originally,  after  the  pres- 
ent plaintiff,  then  defendant,  had  paid  £10  on  account  of  the 
same  ;  and  averring  that  the  present  defendant  thereupon  issued  a 
writ  of  ca.  sa.  against  the  plaintiff,  indorsed  for  £  32,  for  the  debt 
of  £  28  and  costs,  under  which  the  plaintiff  was  arrested,  and  com- 
pelled, in  order  to  procure  his  discharge,  to  pay  the  full  sum 
indorsed,  and  the  sheriff's  fees.  The  declaration  then  alleged  that 
at  the  date  of  the  judgment  only  £  18  were  due,  and  claimed  dam- 
ages in  respect  of  the  £  10  and  extra  fees  incurred. 

The  court  held  that  the  action  could  not  be  maintained  while 
the  judgment  complained  of  remained  in  full  force.  Said  Kelly, 
C.  B. :  "  Our  judgment  must  be  for  the  defendants.  I  say  so  with 
regret,  because  no  doubt  if  the  act  of  the  defendants  was  know- 
ingly done,  that  is,  if  they  knew  that  the  debt  was  reduced  below 
£  20  at  the  time  of  signing  the  judgment,  their  act  was  highly 
unjustifiable.  But  we  must  here  determine  the  legal  question, 
which  is  whether  the  previous  judgment  ....  estops  the  plain- 
tiff from  bringing  this  action,  the  first  step  in  which  is  to  impeach 
that  record.  It  is  a  simple  and  unanswerable  argument  against 
its  maintenance,  that  it  is  not  competent  to  either  party  to  an 
action  to  aver  anything  either  expressing  or  importing  a  contra- 
diction to  the  record ;  which,  while  it  stands,  is  as  between  them 

an  evidence  of  incontrollable  verity The  then  defendant 

now  avers  that  the  judgment  was  signed  and  the  execution  issued 
wrongfully  and  maliciously,  ....  and  on  this  averment  founds 
his  action  against  the  judgment  creditor.  But  he  cannot  make 
this  averment,  and  therefore  cannot  maintain  this  action,  whilst 
1  Buffer  V.  Allen,  Law  R.  2  Ex.  14. 
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the  judgment,  against  which  no  averment  dan  be  admitted,  stands 
as  evidence  that,  wlien  judgment  was  signed,  the  debt  which  the 
then  defendant  owed  was  £  28,  and  hot  £  18." 

Mr.  Baron  Bramwell  agreed,  but  did  not  regret  the  result  of 
tlieir  judgment,  for  he  said  the  plaintiff  himself  had  caused  the 
difficulty  by  not  pursuing  the  proper  course.  He  should  have  had 
the  judgment  corrected. 

The  case  of  Gardner  v.  Buckbee  ^  will  illustrate  the  principle 
under  consideration.  That  case  was  an  action  upon  a  promis- 
sory note.  The  defence  was,  that  the  note  was  given  in  part  pay- 
ment of  a  vessel,  and  fraud  was  alleged  in  the  sale ;  the  vessel 
being  at  the  time  rotten  and  unseaworthy,  to  the  knowledge  of  the 
plaintiff.  The  latter  admitted  that  the  note  in  question  was  one 
of  two  notes,  for  the  same  amount,  given  as  the  consideration  in 
the  sale  of  the  vessel.  The  defendant  offered  to  prove,  in  bar  of 
the  plaintiff's  demand,  that  the  plaintiff  had  impleaded  him  in  the 
Marine  Court  of  New  York  City  upon  the  other  promissory  note  ; 
that  upon  the  trial  of  that  suit,  the  fraud  of  the  plaintiff  in  the 
sale  was  the  only  point  in  question ;  and  that  judgment  had  been 
given  for  the  defendant,  on  the  ground  that  the  sale  was  fraudu- 
lent. The-  evidence  was  objected  to,  on  the  ground  that  the  cause 
of  action  was  different  in  the  former  suit  from  that  in  the  present, 
being  upon  another  note.  The  court  below  ruled  that  the  evi- 
dence was  not  sufficient  to  bar  the  plaintiff's  demand ;  but  upon 
appeal  it  was  held  that  the  evidence  was  conclusive. 

Mr.  Justice  Woodworth,  speaking  for  the  court,  said  it  was 
clear  that  the  question  of  fraud  was  tried  between  the  parties  in 
the  Marine  Court  on  one  of  the  notes  given  in  payment  of  the 
vessel.  That  court  had  concurrent  jurisdiction  ;  and  the  law  was 
well  settled,  he  said,  that  the  judgment  of  a  court  of  concurrent 
jurisdiction,  directly  upon  the  point,  was  as  a  plea,  a  bar,  or  as 
evidence  it  was  conclusive  between  the  same  parties,  upon  the 
same  matter  directly  in  question  in  another  court.^ 

Another  case  which  well  illustrates  this  doctrine  was  tried  in  the 
Supreme  Court  of  New  York.^  The  action  was  for  medical  ser- 
vices, and  attendance  of  the  plaintiff's  intestate  upon  the  defend- 
ant for  a  broken  leg.    The  defence  was  a  recovery  of  a  judgment 

1  3  Cow.  120.  St.  Tr.  355 ;  2  Smith's  Lead.  Cas.  679, 

'  Duchess  of  Kingston's  Case,  20  How.     6th  Eng.  ed. 

8  Edwards  v.  Stewart,  15  Barb.  67. 
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by  the  present  defendant  as  plaintiff  against  the  intestate  in  an 
action  for  negligence  and  unskilfulness  in  his  treatment  of  the 
broken  leg.  The  court,  reversing  the  judgment  below,  held  the 
record  conclusive,  with  proof  that  the  same  injury,  and  the  treat- 
ment by  the  intestate,  which  constituted  the  present  cause  of  action, 
were  the  subject  of  inquiry  in  the  former  suit. 

The  objects  of  the  two  actions,  the  court  said,  were  different ; 
but  the  former  judgment  was  conclusive,  by  way  of  evidence,  upon 
the  fact  that  the  services  were  unskilfully  and  negligently  per- 
formed.^ The  evidence  necessary  to  sustain  the  present  action 
would  have  constituted  a  defence  to  the  action  brought  by  the  de- 
fendant ;  and  hence  the  judgment  in  that  action  was  conclusive  in 
the  present.^ 

Another  illustration  of  this  branch  of  the  subject  is  found  in 
Bdgell  V.  Sigerson.^  That  was  an  action  upon  a  promissory  note. 
The  plaintiff's  petition  stated  that  he  had  formerly  brought  suit  to 
recover  an  instalment  of  interest  on  the  same  note ;  that  the  de- 
fendant then  pleaded  that  the  note  had  been  fraudulently  altered 
in  regard  to  the  payment  of  interest,  but  that  the  plaintiff  recov- 
ered judgment.  The  defendant  now  admitted  the  execution  of  the 
note,  but  defended  on  the  ground  of  the  same  alleged  fraudulent 
alteration,  insisting  that  the  note  had  thereby  become  void.  But 
the  Supreme  Court  overruled  the  defence. 

Bichardson,  J.,  said  that  the  integrity  of  the  note  was  neces- 
sarily and  directly  in  issue  in  the  suit  brought  to  recover  the 
annual  instalment  of  interest;  and  the  judgment  in  that  case, 
having  been  rendered  by  a  court  of  competent  jurisdiction,  deter- 
mined the  question  as  to  the  alteration  of  the  note,  and  was  con- 
clusive in  the  present  case. 

In  a  case  in  Kentucky,*  it  appeared  that  the  defendant,  in  a 
former  action  for  work  and  labor  done,  had  pleaded  a  special  con- 
tract with  the  plaintiff  in  regard  to  the  services,  and  had  averred 
a  failure  by  the  plaintiff  to  comply  with  it ;  but  that,  upon  issue 
joined  on  the  point,  verdict  and  judgment  were  given  for  the  plain- 
tiff. The  latter  now  brought  the  present  action  upon  the  special 
contract  which  the  defendant  had  relied  upon  in  the  former  suit ; 
but  the  court  held  that  the  action  could  not  be  maintained. 

1  Hopkins  v.  Lee,  6  Wheat.  109.  »  26  Mo.  583. 

2  Marroitt  v.  Hampton,    7  Term,  265 ;        '  Hanley  w.  Foley,  18  B.  Men.  519. 
Le  Guon  v.  Gouveueur,  1  Johns.  Cas.  436. 
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Mr.  Justice  Duvall  said  that  on  the  former  trial  the  plaintiff 
had  not  only  repudiated  the  contract  now  sued  upon,  but  he  had 
actually  denied  its  existence  upon  the  record,  and  had  only  been 
enabled  to  obtain  a  verdict  by  that  denial.  And  he  thus  clearly 
stated  the  doctrine  of  the  case  :  "  It  is  a  well-established  rule  of  law, 
sanctioned  as  well  by  policy  as  by  precedent,  that  every .  material 
fact  involved  in  an  issue  must  be  regarded  as  determined  by  the 
final  judgment  in  the  action,  and  caimot  be  retried  in  any  subse- 
quent proceeding  between  the  same  parties." 

In  Sturtevant  v.  Randall,^  it  was  determined  that  when  in  a 
prior  action  it  had  been  decided  that  one  whose  name  appeared  on 
the  back  of  a  promissory  note  was  an  original  promisor,  he  was 
estopped  to  deny  that  character  in  any  subsequent  suit  upon  the 
note,  brought  by  any  other  party  to  it.  In  that  case  the  plain- 
tiff's name  appeared  as  a  second  indorsement  on  the  note ;  and  his 
suit  was  against  the  one  whose  name  preceded  his  own.  The  de- 
fence was  that  the  plaintiff,  in  a  prior  litigation  by  an  indorser,  had 
been  decided  to  be  an  original  promisor,  and  not  a  second  indorser, 
whereby  his  action  must  fail ;  and  the  court  unanimously  sus- 
tained the  defence. 

The  rule  in  these  cases  is  that  a  point  once  adjudicated  by  a 
court  of  competent  jurisdiction,  however  erroneous  the  adjudica- 
tion, maybe  relied  upon  as  an  estoppel  in  any  subsequent  collateral 
suit,  in  the  same  or  any  other  court,  at  law,  or  in  chancery,  or  in 
admiralty,  when  either  party,  or  the  privies  of  either  party,  allege 
anything  inconsistent  with  it ;  and  this  too,  whether  the  subsequent 
suit  is  upon  the  same  or  a  different  cause  of  action.  The  cases 
upon  this  subject  are  very  numerous ;  we  cite  a  few  additional 
ones  in  the  note.^ 

1  53  Maine,  149.  29  Cal.  5U;  French  v.  Howard,  14  Ind. 

2  See  Aurora  City  v.  West,  7  Wall.  82 ;  455 ;  Shuttlesworth  v.  Hnghey,  9  Rich. 
Beloit  V.  Morgan,  7  Wall.  619 ;  Goodrich  387  ;  Stewart  v.  Dent,  24  Mo.  HI ;  Walker 
V.  The  City,  5  Wall.  566  ;  Doyle  v.  Eeilly,  «•  Mitchell,  18  B.  Mon.  541 ;  Bobe  v.  Stick- 
18  Iowa,  108;  Allie  u.  Schmitz,  17  Wis.  ney,  36  Ala,  482.  But  see  Bernard  u. 
169;  Heath  u.  Frackelton,  20  Wis.  320 ;  Hoboken,  3  Dutch.  412,  which,  if  correctly 
Smith  V.  Way,  9  Allen,  472 ;  Jordan  v.  reported,  cannot  be  law. 

Faircloth,  34  Ga.  47 ;  Demarest  v.  Darg,  32  We  note  the  following  points  as  results 

N.  Y.  281 ;  Eimer  v.  Richards,  25  111.  289 ;  of  the  general  doctrine.    A  judgment  for 

Babcock  v.  Camp,  12  Ohio  St.  11 ;  Ser-  A,  for  the  use  of  B,  against  C,  bars  an 

geant  v.  Ewing,  36  Penn.  St.  156 ;  Cabot  v.  action  against  C  by  B.    Boynton  i^.  Wil- 

Washifigton,  41  Vt.  168  ;  Lynch  v.  Swan-  lard,  10  Pick.  166. 

ton,  53  Maine,  100 ;  Bunker  v.  Tufts,  57  The  merger  of  a  contract  in  a  judgment 

Maine,  4X7  (1869) ;  Garwood  v.  Garwood,  is  no  bar  to  an  action  of  deceit  by  which  a 
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"We  have  now  ascertained  the  nature  of  the  pleas  of  former 
judgment  and  of  former  verdict,  and  the  distinction  between  them ; 
the  former  operating  as  a  bar  to  subsequent  actions  founded  on  the 
same  demand ;  the  latter  operating  as  a  bar  to  the  further  litiga- 
tion of  the  special  findings  of  the  jury,  irrespective  of  the  nature 
of  the  cause  of  action.  These  distinctions  now  disappear  ;  and  we 
shall  have  no  further  occasion  to  present  the  divisions  separately, 
or  by  special  designation. 

We  shall  now  examine  in  detail 

3.  The  Effect  and  Operation  of  Judgment  and  Verdict  Estoppels. 

And  first,  as  to  the  parties  to  the  former  litigation,  and  those 
claiming  under  them.  It  is  a  general  principle,  and  one  of  the 
elements  of  the  doctrine  of  res  judicata^  that  personal  judgments 
conclude  only  the  parties  to  them  and  their  privies.  We  propose 
now  to  ascertain  the  operation  and  meaning  of  this  rule,  and,  as 
heretofore,  by  a  reference  to  the  cases. 

We  take  it  for  granted  that  the  familiar  definition  of  parties  by 
Professor  Greenleaf  is  present  in  the  mind  of  the  reader  in  the 
outset.  "  Parties,"  says  the  learned  writer,  "  in  the  larger  legal 
sense,  are  all  persons  having  a  right  to  control  the  proceedings,  to 
make  defence,  to  adduce  and  cross-examine  witnesses,  and  to  appeal 

party  was  induced  to  enter  into  it.    Wan-  Judgment  in  an  action  of  trover  by  a 

zer  V.  De  Baun,  1  E.  D.  Smith,  261.  a  bailor  against  his  bailee  is  not  a  bar  to 

Judgment  in  a  criminal  case  is  inadmis-  an  action  for  the  use  of  the  thing  bailed, 

sible  in  evidence  in  a  civil  suit,  though  Decns  v.  Dunklin,  33  Ala.  47 ;  Bider  v. 

the  same  matters  may  have  been  in  issue  Union  Rubber  Co.,  28  N.  T.  379. 

in  both  cases ;  the  parties  being  different.  Judgment   upon   a  contract    including 

Betts   V.   New  Hartford,   25   Conn.    180;  usury  is  said  to  be  no  bar  to  a  suit  to  re- 

Hutchinson  v.  Bank  of  Wheeling,  41  Penn.  cover  the  amount  of  usury.     Eoss  v.  Boss, 

St.42;  Beausolielw.Brown,I5La.  An.543.  3  Met.  (Ky.)  274. 

A  delivers  cigars  to  B  as  collateral  secu-  It  follows  also  from  the  authorities  con- 

rity  for  a  debt.   B  subsequently  sues  A  for  sideied,  that  a  valid  judgment  for  the  plain- 

the  amount  of  the  debt ;  whereupon  A  al-  tiff  sweeps  away  every  defence  that  should 

leges,  as  a  defence,  that  B  has  sold  the  have  been  raised  against  the  action;  and 

greater  part  of  the  cigars,  and  obtains  judg-  this,  too,  for  the  purposes  of  every  subse- 

ment  on  his  plea.     This  bars  an  action  by  quent  suit,  whether  founded  on  the  same 

A  against  B,  not  only  for  the  cigars  sold  or  a  different  cause.  Nor  will  equity  relieve 

by  B,  but  also  for  those  unsold.     The  rec-  the  defendant  from  a.  judgment  on  any 

ord  of  the  first  proceeding  is  conclusive  ground  of  which  he  should  have  availed 

that  he  had  received  the  full  value  of  the  himself  in  the  action  at  law.    Danaher  v. 

cigars  then  sold ;  and  the  rule  which  pre-  Prentiss,  22  Wis.  311;  Simpson  v.  Hart, 

vents  him  splitting  up  his  action  takes  I  Johns.  Ch.  91 ;  Le  Guen  v.  Gouveneur,  1 

away  his  right  of  action  for  the  residue.  Johns.  Cas.  436. 
Simes  v.  Zane,  24  Penn.  St.  242. 
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from  the  decision,  if  an  appeal  lies."  ^  This  rule  is  taken  as  the 
foundation  of  the  cases  to  be  presented  in  this  connection. 

In  Petrie  v.  Nuttall  ^  the  plaintiff  sued  in  trespass  for  breaking 
and  entering  the  plaintiff's  land.  The  defence  was  that  the  part 
referred  to  was  a  public  highway  ;  and  an  indictment,  verdict,  and 
judgment  against  the  plaintiff  were  pleaded,  by  way  of  estoppel,  for 
obstructing  the  very  same  piece  of  land,  as  being  the  Queen's 
highway.  To  this  defence  the  plaintiff  demurred  ;  and  his  de- 
murrer was  sustained. 

Alderson,  B.,  said  that  it  was  essential  to  an  estoppel  that  it 
should  be  mutual,  so  that  the  samft  parties  or  privies  might  be 
bound  and  take  advantage  of  it.  The  crown  and  subject  were 
parties  to  the  indictment ;  and  therefore  it  was  not  between  the 
two  parties  to  this  action.  "  The  distinction,"  he  said,  "  is  shown 
by  the  authority  cited  in  Viner's  Abr.,^  where  it  is  said :  '  If  a 
man,  indicted  of  extortion  or  trespass,  puts  himself  into  the  grace 
of  the  king,  and  makes  fine,  and  after  the  party  sues  against  him 
thereof  by  bill  or  writ,  and  he  pleads  not  guilty,  he  shall  have  the 
plea,  and  the  making  of  fine  to  the  king  shall  not  estop  him.' 
That  is  precisely  this  case,  and  we  ought  to  follow  the  same  rule. 
No  doubt  the  judgment  in  the  indictment  may  be  given  in  evi- 
dence upon  the  trial  of  the  issue  as  to  whether  the  locus  in  quo  is 
a  public  highway  ;  but  it  cannot  be  pleaded  as  an  estoppel." 

In  a  case  in  Massachusetts,*  the  defendant  contracted  to  sell 
land  to  the  plaintiff,  but,  instead  of  doing  this,  sold  the  land  to  a 
third  person.  The  action  was  for  the  breach ;  and  the  defendant 
produced  in  bar  the  record  of  a  suit  in  chancery  by  the  plaintiff 
against  him  and  the  party  to  whom  he  conveyed  the  land,  for  a 
specific  performance  of  the  contract  and  for  relief ;  alleging  that 
the  whole  subject-matter  of  the  contract  and  the  breach  was  in- 
vestigated, and  the  suit  dismissed.  But  the  court  said  that  this 
was  no  bar,  the  suit  in  equity  being  between  other  parties. 

There  has  been  some  conflict  as  to  whether  a  judgment  against 
one  of  several  joint  contractors  is  a  bar  to  a  suit  upon  the  same 
contract  against  all  the  co-contractors,  or  against  all  except  the  one 
first  sued.  The  question  received  the  most  thorough  considera- 
tion in  the  English  Court  of  Exchequer  in  1844,  in  the  case  of 
King  V.  Hoare  ;  ^  and  though  that  case  is  in  apparent  conflict  with 

1  1  Greenleaf,  Ev.  §  535.  ♦  Buttrick  v.  Holden,  8  Cush.  233. 

2  1 1  Ex.  569.  6  13  Mees.  &  W.  494. 
»  Estoppel  (F),  35. 
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one  of  the  decisions  of  the  Supreme  Court  of  the  United  States,^ 
by  Chief  Justice  Marshall,  it  can  scarcely  be  doubted  that  on  prin- 
ciple the  first-named  case  is  correct.  The  English  case  referred 
to  was  an  action  of  debt  against  Hoare,  who  pleaded  that  the  con- 
tract alleged  in  the  declaration  was  made  by  the  plaintiff  with  the 
defendant  and  one  Smith,  jointly,  and  not  with  the  defendant 
alone,  and  that  subsequently  the  plaintiff  recovered  a  judgment 
against  Smith  for  the  same  debt. 

After  disposing  of  a  demurrer  to  several  matters  of  form,  Parke, 
B.,  pronouncing  the  judgment  of  the  court,  said  that  the  question 
was  now  reduced  to  one  of  'iftibstance,  namely,  whether  a  judg- 
ment recovered  against  one  joint  contractor  was  a  bar  to  a  suit 
against  another.  The  importance  of  the  case  will  justify  a  quota- 
tion at  length  from  the  lucid  opinion  of  the  learned  judge.  He 
said :  — 

"It  is  remarkable  that  this  question  should  never  have  been 
actually  decided  in  the  courts  of  this  country.  There  have  been, 
apparently,  conflicting  dicta' upon  it.  Lord  Tenterden,  in  the  case 
of  Waiters  v.  Smith,^  is  reported  to  have  said  that  a  mere  judg- 
ment against  one  would  not  be  a  defence  for  another.  My  brother 
Maiile  stated,  in  that  of  Bell  v.  Banks,^  that  a  security  by  one  of 
two  joint  debtors  would  merge  the  remedy  against  both.  In  the 
case  of  Lechmere  v.  Fletcher,*  Bayley,  B.  strongly  intimates  the 
opinion  of  the  Court  of  Exchequer,  that  the  judgment  against  one 
was  a  bar  for  both  of  two  joint  debtors ;  though  the  point  was  not 
actually  ruled,  as  the  case  did  not  require  it.  In  the  absence  of 
any  positive  authority  upon  the  precise  question,  we  must  decide 
it  upon  principle,  and  by  analogy  to  other  authorities ;  and  we 
feel  no  difficulty  in  coming  to  the  conclusion  that  the  plea  is 
good. 

"  If  there  be  a  breach  of  contract,  or  wrong  done,  or  any  other 
cause  of  action  by  one  against  another,  and  judgment  be  recov- 
ered in  a  court  of  record,  the  judgment  is  a  bar  to  the  original 
cause  of  action,  because  it  is  thereby  reduced  to  a  certainty,  and 
the  object  of  the  suit  attained,  so  far  as  it  can  be  at  that  stage ; 
and  it  would  be  useless  and  vexatious  to  subject  the  defendant  to 
another  suit  for  the  purpose  of  obtaining  the  same  result.  Hence 
the  legal  maxim  tratisit  in  rem  judieatam.,  the  cause  of  action 

1  Shechy  v.  Mandeville,  6  Cranch,  253.  '  3  Man.  &  G.  267. 

2  2  Barn.  &  Ad.  892.  *  1  Cromp.  &  M.  634. 
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is  changed  into  matter  of  record,  which  is  of  a  higher  nature,  and 
the  inferior  remedy  is  merged  in  the  higher.  This  appears  to  be 
equally  true  where  there  is  but  one  cause  of  action,  whether  it  be 
against  a  single  person  or  many.  The  judgment  of  a  court  of 
record  changes  the  nature  of  that  cause  of  action,  and  prevents 
its  being  the  subject  of  another  suit ;  and  the  cause  of  action, 
being  single,  cannot  afterwards  be  divided  into  two.  Thus  it  has 
been  held  that  if  two  commit  a  joint  tort,  the  judgment  against 
one  is,  of  itself,  without  execution,  a  sufficient  bar  to  an  action 
against  the  other  for  the  same  cause.^  And  though,  in  the  report 
in  Yelverton,  expressions  are  used  which  at  first  sight  appear  to 
make  a  distinction  between  actions  for  unliquidated  damages  and 
debts,  yet  upon  a  comparison  of  all  the  reports,  it  seems  clear  that 
the  true  ground  of  the  decision  was  not  the  circumstance  of  the 
damages  being  unliquidated.  Chief  Justice  Popham^  states  the 
true  ground.  He  says,  '  If  one  hath  judgment  to  recover  in 
trespass  against  one,  and  damages  are  certain '  (that  is,  converted 
into  certainty  by  the  judgment),  '  although  he  be  not  satisfied, 
yet  he  shall  not  have  a  new  action  for  this  trespass.  By  the  same 
reason,  e  contra,  if  one  hath  cause  of  action  against  two,  and 
obtain  judgment  against  one,  he  shall  not  have  remedy  against  the 
other ;  and  the  difference  betwixt  this  case  and  the  case  of^^debt 
and  obligation  against  two  is  because  there  every  of  them  is 
chargeable,  and  liable  to  the  entire  debt ;  and  therefore  a  recov- 
ery against  one  is  no  bar  against  the  other,  until  satisfaction.' 
And  it  is  quite  clear  that  the  chief  justice  was  referring  to  the 
case  of  a  joint  and  several  obligation,  both  from  the  argument  of 
the  counsel,  as  reported  in  Cro.  Jac,  and  the  statement  of  the 
case  in  Yelverton. 

"  We  do  not  think  that  the  case  of  a  joint  contract  can,  in  this 
respect,  be  distinguished  from  a  joint  tort.  There  is  but  one 
cause  of  action  in  each  case.  The  party  injured  may  sue  all 
the  joint  tort  feasors  or  contractors,  or  he  may  sue  one,  subject  to 
the  right  of  pleading  in  abatement  in  the  one  case,  and  not  in  the 
other ;  but  for  the  purpose  of  this  decision,  they  stand  on  the 
same  footing.  Whether  the  action  is  brought  against  one  or  two, 
it  is  for  the  same  cause  of  action. 

1  Broome B.Wcioton,  Yelv.  67  ;  S.  C.  Cro.  Harrison.LawR.  6  C.  P.  584  (1871).    But 

Jac.  73  ;  Moore,  762.  This  doctrine  has  just  it  is  otherwise  in  America.    Post,  p.  57. 

been  reaffirmed  in  England.    Brinsmeadw.  *  Cro.  Jac.  74. 
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"  The  distinction  between  a  joint  and  several  contract  is  rery 
clear.  It  is  argued  that  each  party  to  a  joint  contract  is  severally 
liable,  and  so  he  is  in  one  sense,  that  if  sued  severally,  and  he 
does  not  plead  in  abatement,  he  is  liable  to  pay  the  entire  debt ; 
but  he  is  not  severally  liable  in  the  same  sense  as  he  is  on  a  joint 
and  several  bond  ;  which  instrument,  though  on  one  piece  of 
parchment  or  paper,  in  efifect  comprises  the  joint  bond  of  all,  and 
the  several  bonds  of  each  of  the  obligors,  and  gives  different  reme- 
dies to  the  obligee.  Another  mode  of  considering  this  case  is 
suggested  by  Bayley,  B.,  in  the  case  of  Lechmere  v.  Fletcher,^  and 
was  much  discussed  during  the  argument,  and  leads  us  to  the  same 
conclusion.  If  there  be  a  judgment  against  one  of  two  joint  con- 
tractors, and  the  other  is  sued  afterwards,  can  he  plead  in  abate- 
ment or  not  ?  If  he  cannot,  he  would  be  deprived  of  the  right  by 
the  act  of  the  plaintiff,  without  his  privity  or  concurrence,  in  suing 
and  obtaining  judgment  against  the  other.  If  he  can,  then  he 
may  plead  in  bar  the  judgment  against  himself;  and  if  that  be 
not  a  bar,  the  plaintiff  might  go  on,  either  to  obtain  a  joint  judg- 
ment against  himself  and  his  co-contractor,  so  that  he  would  be 
twice  troubled  for  the  same  cause ;  or  the  plaintiff  might  obtain 
another  judgment  against  the  co-contractor,  so  that  there  would  be 
two  separate  judgments  for  the  same  debt.  Further,  the  case 
would  form  another  exception  to  the  general  rule,  that  an  action 
on  a  joint  debt  barred  against  one  is  barred  altogether  ;  the  only 
exception  now  being  when  one  has  pleaded  matter  of  personal 
discharge,  as  bankruptcy  and  certificate.  It  is  quite  clear  indeed, 
and  was  hardly  disputed,  that  if  there  were  a  plea  in  abatement, 
both  must  be  joined,  and  that  if  they  were,  the  judgment  pleaded 
by  one  would  be  a  bar  for  both ;  and  it  is  impossible  to  hold  that 
the  legal  effect  of  a  judgment  against  one  or  two  is  to  depend  on 
the  contingency  of  both  being  sued,  or  the  one  against  whom 
judgment  is  not  obtained  being  sued  singly,  and  not  pleading  in 
abatement.  These  considerations  lead  us  quite  satisfactorily,  to  our 
^own  minds,  to  the  conclusion  that  when  judgment  has  been  ob- 
tained for  a  debt,  as  well  as  a  tort,  the  right  given  by  the  record 
merges  tlie  inferior  remedy  by  action  for  the  same  debt  or  tort 
against  another  party. 

"  During  the  argument,  a  decision  of  the  Chief  Justice  Marshall, 
in  the  Supreme  Court  of  the  United  States,  was  cited  as  being  con- 

1 1  Cromp.  &  M.  634. 
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trary  to  the  conclusion  this  court  has  come  to  ;  the  case  is  that  of 
Sheehy  v.  Mandeville.^  We  need  not  say  we  have  the  greatest  respect 
for  every  decision  of  that  eminent  judge,  but  the  reasoning  attributed 
to  him  by  that  report  is  not  satisfactory  to  us  ;  and  we  have  since 
been  furnished  witli  a  report  of  a  subsequent  case,  in  which  that 
authority  was  cited  and  considered,  and  in  which  the  Supreme 
Judicial  Court  of  Massachusetts  decided  that,  in  an  action  against 
two  on  a  joint  note,  a  judgment  against  one  was  a  bar.^ 

"  For  these  reasons  we  are  of  opinion  that  our  judgment  must 
be  for  the  defendant." 

In  the  case  referred  to,^  decided  by  Chief  Justice  Marshall,  the 
facts  and  issue  were  these  :  The  plaintiff  having  sold  goods  to  R. 
B.  Jamesson,  one  of  the  defendants,  took  his  note  for  the  sum  due. 
Afterwards,  suspecting  that  the  other  defendant,  Mandeville,  was  a 
partner,  he  instituted  this  suit  on  the  note  against  the  two  ;  char- 
ging the  note  to  have  been  made  by  both,  trading  under  the  firm- 
name  of  R.  B.  Jamesson.  Mandeville,  among  other  things,  pleaded 
that  judgment  had  been  rendered  on  the  note  against  Jamesson  ; 
and  the  question  arose  under  this  plea  whether  that  judgment  was 
a  bar  to  the  present  suit,  as  against  Mandeville. 

Marshall,  C.  J.,  speaking  for  the  court,  said  :  "  Were  it  admit- 
ted that  this  judgment  bars  an  action  against  Robert  B.  Jamesson, 
the  inquiry  still  remains;  if  Mandeville  was  originally  bound,  if  a 
suit  could  originally  be  maintained  against  him,  is  the  note,  as  to 
him,  also  merged  in  the  judgment  ?  Had  the  action  in  which 
judgment  was  obtained  against  Jamesson  been  brought  against  the 
firm,  the  whole  note  would  most  probably  have  merged  in  that 
judgment.  But  that  action  was  not  brought  against  the  firm.  It 
was  brought  against  Robert  Brown  Jamesson  singly,  and  what- 
ever other  objections  may  be  made  to  any  subsequent  proceedings 
on  the  same- note,  it  cannot  be  correctly  said  that  it  is  carried  into 
judgment  as  respects  Mandeville.  If  it  were,  the  judgment  ought 
in  some  manner  to  bind  him,  which  most  certainly  it  does  not. 
The  doctrine  of  merger' (even  admitting  that  a  judgment  against, 
one  of  several  joint  obligors  would  terminate  the  whole  obligation, 
so  that  a  distinct  action  could  not  afterwards  be  maintained  against 
the  others,  which  is  not  admitted)  can  be  applied  only  to  a  case  in 
which  the  original  declaration  was  on  a  joint  covenant,  not  to  a 

I  6  Cranch,  253,  '  Sheehy  v.  Mandeville,  6  Cranch,  253. 

'  Ward  V.  Johnson,  13  Mass.  148, 


62  THE  LAW  OF  ESTOPPEL. 

case  in  which  the  declaration  in  the  first  suit  was  on  a  sole  con- 
tract." 

This  decision  has  been  criticised  by  other  courts  than  those 
above  mentioned.^  But  perhaps  it  may  be  sustained  on  the  ground 
that  the  note  contract  was  regarded  as  several  as  well  as  joint. 
In  a  subsequent  case  in  the  Supreme  Court  of  the  United  States,^ 
Mr.  Justice  Grier,  who  was  speaking  for  the  court,  said  that 
Sheehy  v.  Mandeville,  "  though  sometimes  criticised  and  doubted 
in  other  courts,  goes  no  further  than  to  decide  that  where  one  part- 
ner is  sued  severally  on  a  joint  or  partnership  contract,  and  judg- 
ment obtained  against  him,  it  is  no  bar  to  a  suit  against  the  other, 
because  this  contract  was  not  merged  in  the  judgment,  and  be- 
cause the  first  judgment  was  founded  on  a  several,  not  a  joint 
promise."  ^ 

It  is  in  accordance  with  the  principle  in  King  v.  Hoare,  that 
where  a  vendor  brought  an  action  and  recovered  judgment  against 
one  of  several  partners,  the  partnership  debt  was  held  merged  in 
the  judgment,  so  that  there  could  be  no  proof  upon  it  against  the 
joint  estate  in  bankruptcy  ;  the  partners  having  failed,  and  execu- 
tion upon  the  judgment  having  been  defeated  by  an  adjudication 
in  bankruptcy.* 

Mr.  Justice  Story  considers  this  subject  with  his  usual  ability 
and  discrimination  in  the  case  of  Lawrence  v.  Vernon.^  That  was 
an  action  of  assumpsit  by  two  plaintiffs,  to  recover  money  alleged 
to  be  due  for  widening  the  lower  end  of  a  certain  street.  The  de- 
fence was  that  the  same  plaintiffs  with  one  other  had  previously 
brought  an  action  for  widening  both  ends  of  the  street,  and  re- 
covered judgment ;  the  jury  specially  finding  "  that  the  defendant 
promised  so  far  as  to  make  himself  liable  for  the  damages  incurred 
by  widening  the  upper  part  "  of  the  street.  The  defendant  con- 
tended that  this  judgment  concluded  the  plaintiffs,  as  the  declara- 
tion in  the  former  suit  embraced  the  widening  of  both  ends  of  the 
street  ;  and  the  jury  by  their  verdict  had  negatived  the  claim  as 
to  the  widening  of  the  lower  end.  But  the  defence  was  held  in- 
sufficient. 

1  See  Eobertsont).  Smith,  18  Johns.  459  I  Gihbs  w.  Bryant,  1  Pick.  118;  Robertson 
Trafton  v.  United  States,  3  Story,  646;  v.  Smith,  18  Johns.  459 ;  Clinton  Bankw. 
Brown  v.  Johnson,   13  Grat.  644.  Hart,  5  Ohio  St.  33. 

2  United  States  v.  Price,  9  How.  83.  *  Higgins,  Ex  parte,  3  De  G.  &  J.  33. 
"  The  English  doctrine  in  Kingr.  Ho.are     See  Peters  v.  Sanford,  1  Denio,  224. 

may  now  be  considered  as  well  settled.    See        '  3  Sum  20. 
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The  learned  judge  said  that  the  case  was  to  be  distinguished 
from  Hitchin  v.  Campbell/  the  ruling  in  whicli  was  approved. 
The  parties,  he  said,  were  not  the  same  ;  and  the  causes  of  action 
were  not  the  same.  The  parties  plaintiffs  in  the  former  case  were 
Lawrence,  Adams,  and  Lamb  ;  in  tlie  present  suit,  Lawrence  and 
Adams  only.  In  the  former  suit  the  promise  was  alleged  to  have 
been  made  to  three  persons ;  and  unless  a  joint  promise  was  proved 
to  all  three,  that  action  was  not  maintainable.  Nothing  was  better 
settled,  said  he,  than  that  in  assumpsit  on  a  joint  promise  to  three, 
a  promise  to  all  jointly  must  be  proved.  A  promise  to  two  or  one 
of  the  plaintiffs  would  not  be  sufficient ;  and  therefore  a  promise 
to  Lawrence  and  Adams  alone,  in  the  former  suit,  would  not  have 
entitled  the  plaintiffs  to  a  verdict.  The  verdict  in  that  suit  might 
have  proceeded  upon  the  very  ground  which  would  now  entitle  the 
plaintiffs  to  recover,  namely,  that  the  promise  as  to  the  lower  end  of 
the  street  was  to  Lawrence  and  Adams  alone,  and  not  to  the  three 
who  were  then  suing.  And  that  finding  he  considered  as  alto- 
gether consistent  with  the  demand  now  made  by  the  two  plaintiffs. 

Judge  Story  also  stated  his  acquiescence  in  the  test,  as  generally 
true,  that  it  would  determine  whether  the  causes  of  action  were 
the  same,  if  the  same  evidence  would  support  each  case.^  But 
even  tried  by  this  test,  the  defence  must  fail.  The  evidence  neces- 
sary to  sustain  the  former  action  was  the  proof  of  a  joint  promise 
to  the  three  plaintiffs ;  evidence  of  a  promise  to  pay  two  would  not 
suffice  ;  but  it  would  clearly  sustain  the  present  case.  The  infirm- 
ity of  the  defendants'-argument  .was,  that  it  confounded  the  evi- 
dence offered  in  an  action  conducing  to  establish  the  facts  neces- 
sary to  support  it,  with  the  evidence  indispensable  to  support  it 
.in  point  of  law.  Evidence  might  be  offered  in  a  clause  condu- 
cing to  prove  a  promise  to  three,  and  yet  it  might  only  prove  a 
promise  to  two;  and  the  law  in  such  case  holds  that  the  evi- 
dence of  a  promise  to  two  would  not  support  an  action  by  the 
three. 

But  it  is  not  always  a  fatal  objection  that  the  parties  to  a  former 
judgment  were  more  numerous  than  in  the  case  in  which  it  is  relied 
upon  as  an  estoppel.  Thompson  v.  Roberts '  will  show  the  limi- 
tation of  the  rule.  Said  Mr.  Justice  Grier,  speaking  for  the 
court :  "  The  objection  that  the  parties  were  not  the  same  in  both 

1  2  W.  Black.  779,  827.  »  24  How.  233. 

2  Martin  v.  Kennedy,  2  Bos.  &  P.  71. 
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suits  cannot  be  sustained.  Both  parties  to  this  litigation  were 
parties  in  that  suit ;  the  subject-matter  was  the  same  ;  the  defence 
now  set  up  was  the  same  which  the  pleadings  and  the  evidence 
show  to  have  been  adjudicated  in  the  Court  of  Chancery.  It  is 
true,  Smith,  who  indorsed  the  notes  to  the  plaintiffs  below,  and 
who  was  interested  in  the  question,  was  joined- as  complainant,  and 
the  Pickell  Mining  Company,  who  had  purchased  the  mortgaged 
property,  were  made  respondents,  according  to  the  practice  in  the 
Courts  of  Chancery,  where  all  parties  having  an  interest  in  the 
question  to  be  tried  are  made  parties,  that  the  decree  may  be  final 
as  to  all  matters  in  litigation.  No  good  reason  can  be  given  why 
the  parties  in  this  case,  who  litigated  the  same  question,  should 
not  be  concluded  by  the  decree,  because  others  having  an  interest 
in  the  question  or  subject-matter  were  admitted  by  the  practice  of 
a  Court  of  Chancery  to  assist  on  both  sides."  ^ 

The  defendant  to  a  suit^  upon  a  joint  and  several  promissory 
note  pleaded  that  in  a  former  action  the  plaintiff  impleaded  the 
defendant  and  the  other  joint  and  several  makers  of  the  note ;  and 
that  the  other  defendants  pleaded  the  general  issue,  and  obtained 
judgment.  The  plaintiff  replied,  alleging  matter  to  show  that 
though  the  other  joint  and  several  makers  had  been  discharged,  the 
present  defendant  was  still  liable.  There  was  a  demurrer  to  the 
replication,  but  it  was  overruled. 

The  court  said  that  the  questions  were  not  identical ;  that  in 
the  present  action  the  question  was  whether  one  was  liable, 
while  in  the  former  action  the  question  was  whether  three  were 
liable.  If  it  had  been  shown  that  the  note  was  void  for  want  of 
consideration,  or  if  any  other  reason  going  to  show  a  discharge  as 
to  all  existed,  the  defendant  would  not  now  be  liable  ;  but  the  repli- 
cation showed  that  the  former  judgment  had  not  determined  the 
question  of  the  liability  of  the  present  defendant. 

The  doctrine  of  these  cases  applies  also  to  negotiable  instru- 
ments. An  indorsee  of  a  "bill  of  exchange  or  of  a  promissory  note 
may  sue  all  prior  parties  concurrently  or  successively  ;  but  he  is 
entitled  to  but  one  satisfaction.*  In  Porter  v.  Ingraham,  just  cited, 
the  indorsee  had  recovered  judgment  on  a  promissory  note  against 

1  See  Lawrence  K.  Hunt,  10  Wend.  so.  v.   Wither,  1    Strange,  515;   Burgess  v. 

»  Stingley  v.  Kirkpatrlck,  8  Blackf.  186.  Merrill,  4  Taunt.  458 ;  Farwell  a.  Hilliard, 

»  Bishop  V.  Hayward,  4  T.  R.  470 ;  Brit-  3  N.  H.  318 ;  Porter  v.  Ingraham,  10  Mass. 

ten  V.  Webb,  2  Barn.  &  C.  483 ;  Windham  88. 
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tlie  makers,  and  one  of  the  defendants  had  been  committed  to  jail 
on  default  of  payment ;  and  execution  was  returned  unsatisfied 
otherwise  than  by  the  commitment.  Subsequently  the  defendant 
was  released  from  jail  on  the  \indertaking  of  a  third  person  to  pay 
the  amount  of  the  execution  ;  and  the  jailer  afterwards  tendered 
the  money  to  an  assignee  of  the  judgment,  who  declined  accepting 
it.  Tlie  present  action  having  been  brought  by  the  indorsee 
against  an'  indorser,  the  latter  contended  that  the  matters  were  a 
bar  to  the  «uit.  But  the  court  ruled  otherwise.  The  person  of  a 
debtor,  it  was  said,  when  taken  in  execution,  was  a  pledge  for  the 
debt,  but  not  a  satisfaction,  at  least  so  far  as  any  other  person  was 
concerned  besides  the  debtor  imprisoned.  As  to  the  negotiations 
between  the  jailer  and  the  debtor  while  he  was  in  prison,  they 
were  wholly  irrelevant ;  the  jailer  acted  without  authority  and  be- 
side his  duty,  and  the  plaintiff  was  not  concluded  thereby. 

But  the  rule  in  King  v.  Hoare  is  not  applicable  in  case  the  judg- 
ment has  been  rendered  in  favor  of  a  joint  obligor  defendant, 
unless  it  was  upon  a  plea  which  would  operate  as  a  discharge  to 
all.i  In  the  case  first  cited,  an  attorney  sued  for  counsel  fees ; 
whereupon  the  defendants  pleaded  that  the  cause  of  action  arose 
iipon  a  joint  retainer  by  the  defendants  and  one  J.  B.,  and  alleged 
by  way  of  estoppel  a  suit  by  the  plain tiflF  against  the  said  J.  B.  for 
the  same  counsel  fees  now  in  question,  in  which  judgment  was 
given  for  J.  B.  The  plaintifiF  entered  a  demurrer  ;  and  the  court 
sustained  it. 

Bramwell,  B.  said :  "  No  doubt  if  a  person  jointly  liable  with 
others  succeeds  in  an  action  against  him  alone,  by  pleading  a  re- 
lease or  payment,  that  would  afford  a  good  defence  to  an  action 
against  the  other  joint  debtors ;  ....  for  a  release  to  one  is  a  re- 
lease to  all,  and  payment  by  one  is  a  discharge  of  all.  Therefore, 
in  some  cases,  a  judgment  recovered  by  one  of  several  joint  debt- 
ors may  be  pleaded  in  an  action  against  the  others.  But  this  plea 
does  not  show  that  the  former  action  was  successfully  resisted  on 
some  ground  common  to  all  the  joint  debtors  ;  but  only  that  the 
court  gave  judgment  for  the  defendant,  which  may- have  been  on 
some  ground  purely  personal,  as  infancy,  bankruptcy,  or  insol- 
vency." 

And  the  rule  in  this  case  applies  to  the  parties  to  negotiable 
paper ;  so  that,  if  the  indorsee  of  a  bill  or  note  fail  in  an  action 

1  Phillips  V.  "Ward,  2  Hurl.  &  C.  717;_NeTiIle  o.  Hancock,  15  Ark.  511. 
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against  the  drawer  or  an  indorser,  by  reason  of  a  defence  which 
belonged  entirely  to  the  defendant,  as  for  want  of  demand  and 
notice,  the  holder  would  not  be  precluded  by  tlie  judgment  from 
pursuing  the  other  parties  to  the  instrument.^  And  in  Neville  v. 
Hancock,  this  doctrine  was  held  good  in  an  action  against  the 
maker  and  indorser  of  a  note  jointly.  It  was  held  that  the  maker 
was  not  discharged  by  the  failure  of  the  indorsee  to  make  a  case 
against  the  indorser. 

The  case  of  United  States  v.  Price,'''  already  referred  te,  is  worthy 
of  further  notice,  upon  a  kindred  point.  The  main  point  deter- 
mined in  the  case  is  foreign  to  the  subject  of  estoppel ;  but  it  be- 
came necessary  to  the  determination  of  the  case  to  consider 
whether  a  joint  judgment  was  a  bar  and  satisfaction  of  a  joint  and 
several  bond.  The  court  said  that  the  law  was  too  well  settled  to 
admit  of  a  doubt,  or  to  require  a  citation  of  authorities,  that  if 
two  or  more  are  bound  jointly  and  severally,  the  obligee  might 
elect  to  sue  them  jointly  or  severally ;  but  having  once  obtained  a 
joint  judgment,  the  bond  was  merged  in  the  judgment.  It  was 
essential  to  an  election  that  the  party  could  not  have  both.  One 
judgment,  they  continued,  against  all  or  each  of  the  obligors,  was 
a  satisfaction  and  extinguishment  of  the  bond.  It  no  longer  ex- 
isted as  a  security,  being  superseded,  merged,  and  extinguished 
in  the  judgment.  The  creditor  had  no  longer  any  remedy,  either 
at  law  or  in  equity,  on  his  bond  ;  but  his  remedy  was  on  the  judg- 
ment. By  this  the  obligor  was  now  bound,  and  not  by  the  judg- 
ment. The  creditor  having  elected  to  obtain  a  joint  judgment, 
could  not  therefore  sue  the  obligors  severally.^ 

But  some  slight  qualifications  have  been  made  to  this  rule.  In 
Olcott  V.  Little,*  an  action  was  brought  against  the  defendant  as 
surviving  promisor  of  one  Slyfield.  The  defence  was  a  judgment 
against  Slyfield,  in  a  suit  commenced  against  him  and  the  present 
defendant  on  the  same  cause  of  action.  But  it  appeared  that  the 
writ  as  to  the  latter  was  returned  non  est  inventus  ;  and  that  Sly- 
field having  afterwards  died,  the  present  action  was  brought,  and 
service  obtained  upon  the  defendant.  The  court  held  that  the 
judgment  was  no  defence. 

Mr.  Justice  Upham,  admitting  the  general  rule,  in  regard  to 

1  Neville  t>.  Hancock,  15  Ark.  511.  »  United   States  v.  Cushman,  2  Sum. 

"  9  How.  83.  426,  was  directly  overruled  by  this  case. 

•  9  N.  H.  239. 
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judgments  upon  joint  contracts,  said  that  it  was  subject  to  excep- 
tions wherever  the  necessity  of  the  case  required  a  separate  suit 
to  be  brought.  In  tlie  present  instance  a  sufficient  excuse  ap- 
peared for  the  several  character  of  the  action  heretofore  brought 
against  Slyfield,  so  as  not  to  manifest  an  election  to  proceed 
against  him  to  the  discharge  of  the  present  defendant ;  and  the 
excuse  arose  from  the  fact  that  but  one  of  the  defendants  in  the 
former  suit  was  within  the  jurisdiction.^ 

A  tort  committed  by  more  than  one  person  is,  in  America,  con- 
trary to  the  Euglisli  rule,  regarded  as  joint  and  several  in  nature  ; 
giving  remedies  against  each  of  the  tort-feasors  separately,  or 
against  all  jointly .^  But  satisfaction  in  favor  of  one  is  satisfaction 
in  favor  of  all.^  It  is,  however,  sometimes  a  point  of  difficulty  to 
determine  whether  the  parties  are  joint  trespassers.  In  the  case 
cited,  the  plaintiff  had  been  arrested  by  the  same  officer,  on  nine 
different  writs,  in  favor  of  different  creditors.  The  writs  were  all 
served  at  tlie  same  time  ;  and  the  plaintiff  was  finally  released 
from  jail  by  reason  of  defects  in  all  the  writs.  The  defendant 
offered  evidence  of  a  discharge  to  others  of  the  creditors,  in  bar  of 
the  action.  The  evidence  was  rejected  iu  the  court  below,;  but  on 
appeal,  it  was  held  admissible. 

Mr.  Chief  Justice  Bigelow,  speaking  for  the  court,  said :  "  It 
cannot  be  denied  that  the  parties  who  were  plaintiffs  in  the  original 
actions,  in  suing  out  their  writs  against  tlie  present  plaintiff,  and 
causing  him  to  be  arrested  and  imprisoned,  acted  separately  and 
independently  of  each  other,  and  without  any  apparent  concert 
among  themselves.  As  a  matter  of  first  impression,  it  might  seem 
that  the  legal  inference  from  this  fact  is,  that  the  plaintiff  might 
hold  each  of  them  liable  for  his  tortious  act,  but  tliat  they  could 
not  be  regarded  as  co-trespassers,  in  the  absence  of  proof  of  any 
intention  to  act  together,  or  of  knowledge  that  they  were  engaged 
in  a  common  enterprise  or  undertaking.  But  a  careful  considera- 
tion of  the  nature  of  the  action,  and  of  the  injury  done  to  the 
plaintiff,  for  which  he  seeks  redress  in  damages,  will  disclose  the 
fallacy  of  this  view  of  the  case.  The  plaintiff  alleges  in  his  dec- 
laration that  he  has  been  unlawfully  arrested  and  imprisoned. 

1  See  also,  to  the  same  effect,  Tappan  i'.  u.  Dickinson,  5  Allen,  29 ;  Brown  «.  Cam- 

Brnen,  5  Mass.  193;  Dennett  v.  Chick,  2  bridge,  3  Allen,  474,  and  cases  cited. 

Greenl.  191.  '  Stone  v.  Dickinson,  supra. 

^  Lovejoj  V.  Murray,  3  Wall,  1 ;   Stone' 
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This  is  the  wrong  which  constitutes  the  gist  of  the  action,  and  for 
wliich  he  is  "entitled  to  an  indemnity.  But  it  is  only  one  wrong, 
for  which  in  law  he  can  receive  but  one  compensation.  He  has 
not  in  fact  suffered  nine  separate  arrests,  or  undergone  nine  sep- 
arate terms  of  imprisonment The  alleged  trespasses  on  the 

person  of  the  plaintiff  were  therefore  simultaneous  and  contem- 
poraneous acts,  committed  on  him  by  the  same  person  acting  at 
the  same  time  for  each  and  all  of  the  plaintiffs  in  the  nine  writs 
upon  which  he  was  arrested  and  imprisoned.  It  is  then  the  com- 
mon case  of  a  wrongful  and  unlawful  act,  committed  by  a  common 
agent  acting  for  several  and  distinct  principals. 

"  It  does  not  in  any  way  change  or  affect  the  injury  done  to  the 
plaintiff,  or  enhance  in  any  degree  the  damages  which  he  has  suf- 
fered, that  the  immediate  trespassers,  by  whom  the  tortious  act  was 
done,  were  the  agents  of  several  different  plaintiffs,  who,  without 
preconcert,  had  sued  out  separate  writs  against  him.  The  measure 
of  his  indemnity  cannot  be  made  to  depend  on  the  number  of  prin- 
cipals who  employed  the  officers  to  arrest  and  iinprison  him.  We 
know  of  no  rule  of  law,  by  which  a  single  act  of  trespass,  com- 
mitted hy  an  agent,  can  be  multiplied  by  the  number  of  principals 
who  procured  it  to  be  done,  so  as  to  entitle  the  party  injured  to  a 
compensation  graduated,  not  according  to  the  damages  sustained, 
but  by  the  number  of  persons  through  whose  instrumentality  the 
injury  was  inflicted.  The  error  of  the  plaintiff  consists  in  sup- 
posing that  the  several  parties  who  sued  out  writs  against  him, 
and  caused  him  to  be  arrested  and  imprisoned,  cannot  be  regarded 
as  co-trespassers,  because  it  does  not  appear  that  they  acted  in  con- 
cert, or  knowingly  employed  a  common  agent.  Such  preconcert 
or  knowledge  is  not  essential  to  the  commission  of  a  joint  trespass. 
It  is  the  fact  that  they  all  united  in  the  wrongful  act,  or  set  on 
foot  or  put  in  motion  the  agency  by  which  it  was  committed,  that 

renders  them  jointly  liable He  may,  it  is  true,  have  a  good 

cause  of  action  against  several  persons  for  the  same  wrongful  act, 
and  a  right  to  recover  damages  against  each  and  all  therefor,  with 
a  privilege  of  electing  to  take  his  satisfaction  de  melioribus  damnis. 
....  But  no  one  would  contend  that  he  could  recover  satisfac- 
tion from  each  of  the  persons  liable  to  an  action.  When  the 
damages  against  him  had  been  once  paid  by  any  one  of  those  who 
procured  the  commission  of  the  trespass,  he  could  not  claim  to 
recover  them  again  from  each  of  the  others." 
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Persons  who  are  made  parties  to  proceedings  for  foreclosure,  as 
subsequent  incumbrancers,  are  bound  by  the  decree,  whether  their 
interest  be  rightly  stated  or  not.^  In  the  case  cited  the  parties 
objecting  were  made  such,  as  judgment  creditors,  when  they  were 
holders  of  a  chattel  mortgage.  The  court  said  that  it  mattered 
not  what  their  liens  were  ;  they  had  an  opportunity  to  set  them  up 
and  litigate  them  in  the  former  action,  and  must  abide  the  conse- 
quence of  their  failure  to  do  so. 

In  an  early  case^  the  plaintiff,  in  a  writ  of  entry  sur  disseizin, 
demanded  certain  lands  of  the  defendant,  by  virtue  of  a  judgment 
in  a  suit  for  partition.  The  defendant  set  up  title  under  one  Frye, 
who  had  entered  upwards  of  thirty  years  before,  and  prior  to 
the  suit  for  partition,  and  who  continued  to  hold  the  laud  until 
the  defendant  recovered  possession  under  a  mortgage  made  by 
Frye ;  and  mortgage  had  been  foreclosed,  since  which  time  the 
defendant  had  been  in  possession.  It  was  insisted  from  this 
that  the  petitioner  for  partition  and  the  other  tenants  in  common 
had  been  disseized  by  Frye ;  that  at  the  time  of  partition  their 
right  to  enter  was  gone  ;  and  that  the  defendant,  not  having  ap- 
peared to  defend  the  partition  suit,  and  not  claiming  as  tenant  in 
common,  was- not  concluded  by  the  judgment,  even  as  to  the  right 
of  possessioij.     But  the  defence  was  overruled. 

Parsons,  C.  J.,  said  that  in  a  writ  of  partition  the  plaintiff 
alleged  that  all  the  parties  to  the  writ  held  together  and  undivided  ; 
and  so  in  the  petition,  where  the  co-tenants  were  not  known  and 
not  named,  as  in  this  case,  the  petitioner,  by  declaring  that  he  is 
seized  of  an  undivided  share  of  land,  in  effect  alleges  that  all  per- 
sons holding  the  land,  or  any  part  of  it,  are  seized  as  co-tenants 
with  him.'  In  this  case,  therefore,  the  defendant  could  not  be 
admitted  to  question  the  right  of  the  petitioner,  by  showing  a  dis- 
seizin of  all  the  tenants  in  common ;  and  he  could  not  be  con- 
sidered a  stranger  to  the  record.  He  was  on  the  land  at  the  time 
of  the  partition,  claiming  an  interest  in  it ;  he  was  notified  to 
appear ;  and  it  was  owing  to  his  own  laches  that  he  did  not. 
To  consider  him  as  a  stranger  to  the  record  under  such  circum- 
stances would  be  repugnant  to  all  known  rules  of  law. 

1  Benjaraio  b.  Elmira,  &o.  E.  Co.,  49  the  petitioner  was  seized  as  tenant  In  com- 
Barb.  441.  mon,  with  divers  persons  to  him  unknown. 

2  Cook  V.  Allen,  2  Mass.  462.  Notice  was  given,  and  proclamation  made; 
'  In  tins  case  the  petition  alleged  that     but  no  one  appeared. 
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Other  cases  not  of  privity  have  also  arisen  in  which  a  former 
judgment  has  been  held  a  bar,  though  the  parties  were  not  precisely 
the  same  in  that  cause  as  in  the  one  to  which  it  is  invoked  as  a 
bar.  Elilo  v.  Bingham  ^  was  such  a  case.  The  action  was  brought 
to  recover  damages  for  the  breach  of  warranty  in  the  sale  of  sheep. 
The  plaintiff  had  given  his  note  for  them,  in  which  another  had 
joined  with  him  as  surety  ;  and  the  sheep  having  proved  to  be  dis- 
eased, he  sued  on  the  warranty  of  soundness.  The  defendant  gave 
in  evidence  the  record  of  an  action  by  himself,  in  which  he  obtained 
judgment  upon  the  note  against  the  plaintiff  and  his  surety  ;  the 
latter  not  being  a  party  to  the  present  action.  It  appeared  from 
the  record  that  the  plaintiff  had  then  set  up  in  defence  the  subject- 
matter  of  the  present  suit.  The  plaintiff  objected  to  this  judgment 
as  res  inter  alios  acta  ;  but  the  objection  was  overruled. 

Upon  this  point  Mr.  Justice  Edwards  said  :  "  It  will  be  remem- 
bered that  the  former  suit  was  upon  a  promissory  note  which  grew 
out  of  a  transaction  to  which  the  plaintiff  and  defendant  in  this 
suit  alone  were  parties,  and  that  the  plaintiff  in  this  suit  put 
in  a  separate  plea,  and  notice  of  a  matter  personal  to  himself; 
and  the  mere  fact  that  another  person  was  sued  with  him  ought 
not  to  deprive  the  defendant  in  this  suit  of  the  benefit  of  the  for- 
mer judgment." 

In  an  action  of  assumpsit  ^  for  rent  against  tlie  assignees  in  bank- 
ruptcy of  one  Evans,  it  appeared  that  in  a  former  action  of  replevin 
by  the  assignees  against  the  present  plaintiff's  bailiff  for  cattle  dis- 
trained for  rent  of  the  same  premises,  the  question  arose  whether 
there  was  a  tenancy  between  the  assignees  and  the  plaintiff.  The 
issue  was  found  against  the  assignees  ;  and  the  plaintiff  now  relied 
upon  the  judgment  in  that  case  to  prove  the  tenancy ;  the  former 
judgment  having  determined  that  they  were  tenants  at  a  time  subse- 
quent to  that  now  alleged.  The  defendants  contended  that  the 
record  was  not  evidence  against  them,  as  the  parties  in  the  replevin 
suit  were  different  from  those  in  the  present ;  the  defendant  in 
that  action  being  the  bailiff.  But  Lord  Ellenborough  held  the 
judgment  conclusive.^ 

The  case  of  Tate  v.  Hunter*  involved  a  similar  question.     The 

I  7  Barb.  494.  H500;    Simpson  v.  Pickering,  1  Cromp. 

^  Hancoclc  v.  Welch,  1  Stark.  347.  M.  &  R.  527  ;  Kinnersley  v.  Orpe,  2  Doug. 

'  Tliis  must  have  been  on  the  ground  517  ;  Cave  v.  Eeeve,  14  Johns.  79. 

that    the   parties  were   substantially  the  *  3  Strob.  Eq.  136. 
same.     Starkie,  Ev.  829;   2  Taylor,  Er. 
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facts  in  brief  were  these :  The  complainant's  testator  had  brought 
an  action  of  assumpsit  against  a  sheriff  for  a  sum  of  money  col- 
lected by.  him  under  process  of  a  court  of  law,  and  retained  to  be 
applied  to  an  execution  which  had  been  assigned  to  the  defendant. 
After  a  revivor  by  the  complainants,  as  executors,  and  a  closely 
contested  litigation,  judgment  had  gone  for  the  defendant.  The 
complainants  then  filed  the  present  bill,  praying  that  the  execution 
and  judgment  in  question  (the  one  assigned  to  the  defendant) 
might  be  postponed  to  the  subsequent  judgment  in  favor  of  their 
testator  against  the  party  whose  funds  the  sheriff  had  collected  and 
retained.     But  the  bill  was  dismissed. 

Dargan,  Ch.,  said  that  the  only  question  to  be  considered  was 
whether  the  present  suit  was  between  the  same  parties  as  were  be- 
fore the  court  in  the  prior  suit  against  the  sheriff ;  and  he  was  of 
opinion  that  they  were  the  same.  The  sheriff  in  the  former  action 
was  only  a  nominal  party  ;  the  defendant  in  the  present  case  being 
the  real  party  in  interest.  The  sheriff  was  simply  a  stakeholder, 
without  a  particle  of  interest ;  it  mattered  not  to  him  which  of  the 
claimants  recovered  the  money  in  his  hands.  The  battle  was 
fought  over  his  shoulders  by  the  real  parties.  The  defendant  was 
not  only  the  real  party,  adverse  in  interest  to  the  complainants,  but 
he  had  notice  of  the  suit,  and  defended  it  by  counsel. 

In  another  case  where  an  action  was  brought  against  a  servant 
for  a  trespass,  a  defence  was  held  good,  that  the  plaintiff  had 
brought  an  action  against  the  principal,  for  the  same  trespass, 
alleging  that  he  (the  plaintiff)  had  claimed  for  a  trespass  com- 
mitted by  the  servant,  defendant  in  the  present  suit,  and  that  judg- 
ment had  gone  against  the  plaintiff.^  The  ground  was  that  the 
principal  and  servant  were  substantially  one  in  interest.  "  To  per- 
mit a  person,"  said  Shepley,  C.  J.,  "  to  commence  an  action  against 
the  principal,  and  to  prove  the  acts,  alleged  to  be  trespasses,  to  have 
been  committed  by  his  servant,  acting  by  his  order,  and  to  fail 
upon  the  merits  to  recover,  and  subsequently  to  commence  an 
action  against  that  servant  and  to  prove  and  rely  upon  the  same 
acts  as  a  trespass,  is  to  allow  him  to  have  two  trials  for  the  same 
cause  of  action,  to  be  proved  by  the  same  testimony.  In  such 
cases  the  technical  rule  that  a  judgment  can  only  be  admitted  be- 
tween the  parties  to  the  record,  or  their  privies,  expands  so  as  to 
admit  it  when  the  same  question  has  been  decided  and  judgment 

1  Emery  v.  Fowler,  39  Maine,  326. 
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rendered  between  parties  responsible  for  the  acts  of  others.  A 
familiar  example  is  presented  in  suits  against  a  sheriff,  or  his 
deputy,  which  being  determined  upon  the  merits,  against  or  in 
favor  of  one,  will  be  conclusive  upon  the  other." 

The  point  last  stated  by,  the  court,  by  way  of  illustration,  that 
a  judgment  for  or  against  a  sheriff  or  his  deputy  bars  an  action 
against  the  one  not  sued,  is  not  altogether  settled.  The  point 
arose  in  Massachusetts  in  the  case  of  Campbell  v.  Phelps.^  The  ac- 
tion was  trespass  de  bonis  asportatis  against  the  sheriff  of  Hampden. 
The  defence  was  that  the  taking  complained  of  was  done  by  the 
deputy-sheriff ;  and  that  the  plaintiff  had  sued  him  for  it,  obtained 
judgment,  and  that  execution  had  been  sued  out.  The  plaintiff 
replied  that  the  deputy  was  taken  in  custody  by  reason  of  want  of 
goods,  whence  he  was  afterwards  discharged  by  law  ;  and  that  the 
judgment  had  not  bden  satisfied.  There  was  a  demurrer  to  the 
replication ;  and  a  majority  of  the  Supreme  Court  sustained  it, 
and  adjudged  the  replication  bad.  The  majority  were  agreed  that 
the  sheriff  and  his  deputy  were  not  to  be  considered  as  joint  tres- 
passers in  any  tort  done  by  the  latter  alone,  so  as  to  subject  them 
either  to  a  joint  action,  or  to  give  the  party  injured  a  right  to  bring 
his  action  against  one,  after  having  recovered  judgment  and  sued 
out  execution  against  the  other .^  The  same  doctrine  seems  to  pre- 
vail in  New  Hampshire.^ 

The  Supreme  Court  of  Connecticut  have,  however,  held  the  con- 
trary in  a  case  similar  in  its  state  of  facts  with  Campbell  v.  Phelps, 
supra.    Without  a  real  satisfaction,  they  said  there  was  no  estoppel.* 

As  a  question  of  principle,  there  seems  to  be  much  difficulty  in 
holding  that  a  judgment  against  the  deputy,  in  a  suit  without  no- 
tice to  the  sheriff,  should  conclude  the  principal.  Judgments  are 
conclusive  only  upon  parties  and  those  claiming  under  them.  The 
sheriff  is  neither  the  same  party  as  his  deputy,  nor  is  he  in  privity 
with  him.  The  relation  between  them  seems  analogous  to  that 
between  joint  and  several  promisors  and  joint  trespassers  ;^  in  which 
case  the  judgment  against  one  does  not  extinguish  the  right  of 
action  against  the  rest. 

The  doctrine  upon  which  the  opposite  view  rests,  in  part,  that 
the   judgment  in  such  cases  as  Campbell  v.  Phelps  operates  to 

1  1  Pick.  62.  *  Morgan  v.  Chester,  4  Conn.  387 ;  Shel- 

"  See  Clapp  v.  Thomas,  5  Allen,  158.         don  v.  Kibbe,  3  Conn.  214. 

'  King  !).  Chase,  15  N.  H.  9,  19.  ^  Morgan  k.  Chester,  4  Conn.  387. 
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vest  the  property  in  the  defendant,  is  perhaps  a'  more  foripidablo 
barrier  ;  but  the  defence  then  rests  upon  payment  and  satisfaction, 
and  not  upon  the  doctrine  of  estoppel.  And  it  may  be  worthy  of 
note  that  this  idea  has  lately  been  overturned  in  England,  and  has 
been  generally  repudiated  in  America.^ 

In  cases  of  principal  and  agent,  or  of  bailment,  if  the  principal 
or  bailor  bring  an  action  and  proceed  to  judgment  on  the  merits, 
the  agent  cannot  sue  for  the  same  demand,  even  though  he  could 
have  done  so  originally  in  his  own  name.^ 

In  the  case  first  cited,  it  appeared  that  the  owners  of  a  cargo  of 
salt  had  brought  suit  against  certain  carriers  (who  had  agreed  to 
forward  it)  for  negligence  in  failing  to  deliver  it  at  the  place 
agreed,  with  a  count  in  trover  for  a  conversion  of  the  salt.  Judg- 
ment had  gone  for  the  defendant.  Subsequently,  in  the  present 
case,  the  bailee  of  the  owners  brought  an  actiqp  based  on  the  same 
grounds ;  but  the  court  held  the  former  judgment  a  bar. 

Said  Gardner,  C.  J. :  "  It  is  a  general  rule  that  a  bailee,  having 
a  special  property,  and  the  general  owner,  may  either  of  them  sus- 
tain an  action  for  the  conversion  of,  or  an  injury  to,  property  in 
which  they  are  interested.  The  right  to  sue  is  indispensable  to  en- 
able each  to  protect  his  particular  interest ;  but  as  the  law  will  not 
suffer  a  defendant  to  be  twice  harassed  for  the  same  cause,  only 
one  suit  can  be  brought,  and  it  will  be  a  bar  to  every  other."  It 
seems  to  us,  however,  that  the  proper  ground  upon  which  the 
cases  of  this  class  rest  is,  that  the  parties  are  substantially  the 
same.  The  subsequent  suit  of  the  agent  must  be  in  right  of  the 
principal,  and  this  right  has  passed  in  rem  judioatam.  The  so- 
called  "  special  property"  of  the  agent  gives  him  no  rights  distinct 
from  those  of  the  principal,  as  to  third  persons.  His  rights  as  to 
all  persons  except  the  principal  are  the  rights  of  the  principal. 

The  question  as  to  the  conclusiveness  of  a  former  judgment  in 
ejectment  came  before  the  Supreme  Court  of  the  United  States, 
in  the  recent  case  of  Miles  v.  Caldwell.*  The  complainant  sought 
to  evade  the  force  of  the  defence,  on  the  ground  that  the  verdict 
and  judgment  in  ejectment  had  not  that  conclusive  effect  which 
they  had  in  other  proceedings. 

1  See  Brinsmead  v.  Harrison,  Law  E.  "  Green  v.  Clarke,  12  N.  Y.  343 ;  Kent 

6  C.  P.  584  (1871);  Lovejoy  v.  Murray,  v.  Hudson  River  Bailroad  Co.,  22  Barb. 

3  Wall.   1  (1865).      See  also  the  note  of  278. 

Messrs.  Bennett  and  Smith  to  Buckland  v.  "2  Wall,  35. 
Johnson,  26  Eng.  Law  &  E.  328,  334. 
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Mr.  Justice  Miller,  in  delivering  judgment,  said :  "  It  must  be 
conceded  that  such  is  the  general  doctrine  on  the  subject  as  appli- 
cable to  cases  tried  under  the  common-law  form  of  the  action  of 
ejectment. 

"  One  reason  why  the  verdict  cannot  be  made  conclusive  in 
those  cases  is  obviously  due  to  the  fictitious  character  of  the  ac- 
tion. If  a  question  is  tried  and  determined  between  John  Doe, 
plaintiiF,  and  A  B,  who  comes  in  and  is  substituted  defendant  in 
place  of  Richard  Roe,  the  casual  ejector,  it  is  plain  that  A  B  can- 
not plead  the  verdict  and  judgment  in  bar  of  another  suit  brought 
by  John  Den  against  Richard  Fen,  though  the  demise  may  be  laid 
from  the  same  lessor,  for  there  is  no  privity  between  John  Doe  and 
John  Den.  Hence,  technically,  an  estoppel  could  not  be  success- 
fully pleaded  so  long  as  a  new  fictitious  plaintiff  could  be  used. 
It  was  this  difficulty  of  enforcing  at  law  the  estoppel  of  former 
verdicts  and  judgments  in  ejectment,  that  induced  courts  of  equity 
(which,  unrestrained  by  the  technicality,  could  look  past  the  nom- 
inal parties  to  the  real  ones)  to  interfere,  after  a  sufficient  number 
of  trials  had  taken  place,  to  determine  fairly  the  validity  of  the 
title ;  and  by  injunction,  directed  to  the  unsuccessful  litigant,  com- 
pel him  to  cease  from  harassing  his  opponent  by  useless  litigation. 

"  There  was  perhaps  another  reason  why  the  English  common 
law  refused  to  concede  to  the  action  of  ejectment,  which  is  a  per- 
sonal action,  that  conclusive  effect  which  it  gave  to  all  other  ac- 
tions, namely,  the  peculiar  respect,  almost  sanctity,  which  the 
feudal  system  attached  to  the  tenure  by  which  real  estate  was 
held.  So  peculiarly  sacred  was  the  title  to  land  with  our  ances- 
tors, that  they  were  not  willing  that  the  claim  to  it  should,  like  all 
other  claims,  be  settled  forever  by  one  trial  in  any  ordinary  per- 
sonal action,  but  permitted  the  unsuccessful  party  to  have  other 
opportunity  of  establishing  his  title.  They  however  did  concede 
to  those  solemn  actions,  the  writ  of  right  and  the  writ  of  assize, 
the  same  force  as  estoppels  which  they  did  to  personal  actions  in 
other  cases." 

The  objection  that  the  judgment  in  ejectment  was  not  conclusive 
was  therefore  overruled. 

As  this  subject  is  generally  regulated  by  statute,  and  differently 
in  the  different  States,  we  shall  not  pursue  it  further. 

And  cases  have  arisen  where  the  former  judgment  invoked  as  a 
bar  was  rendered  in  an  action  in  which  the  parties  were  nominally 
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the  same,  though  the  real  parties  were  different.  In  such  case  the 
judgment  has  been  held  no  bar.^  The  case  cited  was  an  action  in 
the  name  of  the  president  of  the  Orphans'  Court  for  the  use  of 
Bshelman  and  his  wife,  to  recover  a  distributive  share  of  the  estate 
of  the  wife's  father.  To  this  suit  the  defendant  pleaded  in  bar  a 
former  judgment  against  himself  for  the  same  matter,  recovered 
in  the  name  of  the  then  sitting  president  of  the  Orphans'  Court, 
for  the  use  of  one  Herr,  trustee  of  Eshelman,  the  present  plaintiff. 
In  the  court  below  the  plea  was  held  good  ;  but  on  appeal  judg- 
ment was  reversed. 

Gibson,  C.  J.,  said  that  it  was  true  .the  former  suit,  like  the 
present,  was  brought  nominally  by  the  president  of  the  Orphans' 
Court ;  but  for  the  use  of  Eshelman's  assignees.  He  said  that  it 
was  only  by  virtue  of  the  maxim  communis  error  facit  jus  that  the 
president  of  the  Orphans'  Court  could  sue  at  all,  in  such  a  case ; 
but  though  it  would  be  mischievous  now  to  doubt  the  validity  of 
it,  it  would  be  as  much  so  to  let  it  stand  in  the  way  of  substantial 
justice,  for  the  sake  of  technical  congruity. 

Under  certain  circumstances  interested  persons  are  held  bound 
by  judgments  when  they  were  not  in  point  of  fact  parties  to  the 
proceedings,  by  the  giving  them  due  notice  of  the  suit.  In  Love 
V.  Gibson,^  the  plaintiff  sued  the  defendant  for  contribution  as  co- 
surety in  a  bond.  It  appeared  that  the  obligees  had  sued  the 
plaintiff  alone  on  the  bond ;  and  that  he  thereupon  gave  notice  to 
the  present  defendant,  his  co-surety,  of  the  pendency  of  the  suit. 
The  defendant  denied  his  liability  upon  the  bond  ;  contending  that 
as  he  was  not  a  party  to  the  former  suit,  the  judgment  did  not 
bind  him.     But  the  court  held  him  estopped. 

The  court  referred  with  approbation  to  the  language  of  Mr. 
Justice  BuUer  in  Duffield  v.  Scott,^  where  he  said :  "  The  purpose 
of  giving  notice  is  not  in  order  to  give  a  ground  of  action  ;  but  if 
a  demand  be  made,  which  the  person  indemnifying  is  bound  to 
pay,  and  notice  be  given  to  him,  and  he  refuse  to  defend  the  ac- 
tion, in  consequence  of  which  the  person  to  be  indemnified  is 
obliged  to  pay  the  demand,  that  is  equivalent  to  a  judgment, 
and  estops  the  other  party  from  saying  that  the  defendant  in 
the  first  action  is  not  bound  to  pay  the  money."  Several  other 
leading  authorities  were  also  cited,  sliowing  that  the  doctrine  was 

1  Eshelman  v.  Shuman,  13  Penn.  St        "2  Fla.  598. 
S6I.  =3  Term,  374. 
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well  settled.!  The  court  then  stated  the  rule  as  follows:  "If 
the  surety  has  notice  of  the  suit,  and  he  does  not  choose  to  defend 
it,  he  thereby  waives  all  the  defences  he  might  otherwise  have  to 
the  introduction  of  the  instrument  to  be  introduced  in  evidence ; 
and  his  right  is  gone  to  contest  its  validity  in  a  collateral  way  in 
a  suit  brought  by  the  co-surety  for  contribution,  for  it  must  be 
deemed  res  judicata." 

The  rule  as  to  the  effect  of  notice  to  third  persons  to  appear  and 
defend  suits,  the  result  of  which  may  affect  them,  is  thus  stated  by 
Bell,  J.,  in  Littleton  v.  Richardson  r^  "  When  a  person  is  respon- 
sible over  to  another,  either  by  operation  of  law,  or  by  express 
contract,  and  he  is  duly  notified  of  the  pendency  of  the  suit,  and 
requested  to  take  upon  himself  the  defence  of  it,  he  is  no  longer 
regarded  as  a  stranger,  because  he  has  the  right  to  appear  and 
defend  the  action,  and  has  the  same  means  and  advantages  of  con- 
troverting the  claim  as  if  he  was  the  real  and  nominal  party  upon 
the  record.  In  every  such  case,  if  due  notice  is  given  to  such 
person,  the  judgment,  if  obtained  without  fraud  or  collusion,  will 
be  conclusive  against  him,  whether  he  has  appeared  or  not." 
That  was  the  case  of  a  party  who  had  placed  obstructions  in  a 
highway  ;  who,  being  answerable  to  the  town,  was  held  bound  by 
a  judgment  in  favor  of  a  traveller  against  the  town,  which  had 
given  him  notice  of  the  suit. 

The  rule  in  this  case  is  cited  with  approbation  in  Boston  v. 
Worthington,*  and  in  Chamberlain  v.  Preble.*    In  the  latter  case 

1  Smith  V.  Crompton,  3  Barn.  &  Ad.  u.  Gilmore,  51  Maine,  544 ;  Brown  w.Brad- 

407;    Kip  V.  Brigham,    6    Johns.    158;  ford,  30  Ga.  927;  Knapp  w.  Marlboro,  34 

Swavthout  V.  Payne,  19  Johns.  294;  Peo-  Vt.  235. 

pie  V.  Judges  of  Monroe  Co.,  1  Wend.  19  ;  ^  34  n.  h_  179^  js?. 

Clark  V.  Carrington,  7  Cranch,  308,  adding  '  10  Gray,  496.     See  also  Lee  v.  Clark, 

the  proviso  that  the  judgment  must  have  1  Hill,  56 ;  Rapelye  v.  Prince,  4  Hill,  119  j 

been  fairly  and  honestly  obtained.     See  Bridgeport  Ins.  Co.  v.  Wilson,  34  N.  Y. 

also  Milford  v.  Holbrook,  9  Allen,  17 ;  An-  275  (1866),  holding  that  where  there  is  a 

nett  V.  Terry,  35  N.  Y.  256 ;  Thomas  v.  covenant  to  indemnify  against  claims  and 

Hnbbell,  15  N.  Y.  405;  S.  .C.   35  N.  Y.  suits,  judgment  against  the  principal  will 

120;  Chicago  v.  Bobbins,  2  Black,  418;  be  pnma/acie  evidence  against  the  indem- 

Huzzard  v.  Nagle,  40  Penn.  St.  178 ;  Carl-  nitor,  even  without  notice.    In  this  case, 

ton  V.  Davis,  8  Allen,  94  ;  Tracy  11.  Good-  the  court.  Smith,  J.,  say :    "  Covenants  to 

win,   5  Allen,  409 ;  State  v.  Eo.swell,  14  indemnify  against  the  consequences  of  a 

Ohio  St.  73 ;  Lipscomb  v.  Postell,  38  Miss,  suit  are  of  two  classes  :    1 .  Where  the  cov- 

476;  Lyon  v.  Northrup,  17  Iowa,  314;  enantor  expressly  makes  his  liability  de- 

McNamee  v.  Moorland,  26  Iowa,  96  ;  Dane  pond  on  the  event  of  n  litigation  to  which 

*  11  Allen,  370. 
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the  plaintiff  sued  upon  a  breach  of  warranty  in  a  conveyance  of 
real  estate  in  fee  simple ;  the  breach  being  that  one  Comer  had 
recovered  judgment  against  the  plaintiff  as  tenant  by  the  curtesy 
of  the  premises.  In  support  of  his  action,  and  to  show  para- 
mount title  in  Comer  in  the  land  conveyed  with  warranty  by  the 
defendant  to  one  Baldwin,  under  whom  the  plaintiff  claimed  by 
warranty  deed,  he  produced  the  judgment  mentioned,  recovered 
by  Comer  in  a  writ  of  entry.  It  appeared  that  when  that  suit 
was  brought,  the  present  plaintiff  notified  Baldwin,  who  assumed 
the  defence,  employed  counsel,  and  notified  the  present  defendant, 
Preble  (Baldwin's  grantor),  of  the  pendency  of  the  action,  and 
requested  him  to  assume  the'  defence.  It  did  not  appear  that 
Preble  took  any  part  in  the  defence.  The  judgment  was  held 
conclusive  upon  him,  though  entered  upon  an  agreed  statement  of 
facts,  and  though  there  was  an  erroneous  recital  as  to  some  of  the 
facts ;  provided  the  facts  were  agreed  to  in  good  faith.^ 

The  question  whether  one  who  appeared  as  a  witness  in  a  former 
action  is  estopped  by  the  judgment  in  a  subsequent  suit  between  one 
of  the  parties  and  the  witness  lias  arisen,  and  has  been  decided  in 
the  negative.^  Yorks  v.  Steele,  just  cited,  was  an  action  to  recover 
possession  of  a  horse.  The  plaintiff  was  nonsuited  at  the  trial 
on  the  ground  that  he  was  estopped  from  prosecuting  the  defend- 
ant for  the  recovery  of  the  horse,  by  having  appeared  as  a  witness 
for  the  present  defendant,  in  an  action  brought  by  the  defendant 
against  a  sheriff  who  had  taken  the  horse  in  execution  in  favor  of 
another  against  himself,  the  present  plaintiff. 

he  is  not  a  party,  and  stipnlates  to  abide  The  common  case   of  guarantor   and 
tlie  result ;  and,  2.  Where  the  covenant  is  surety  belongs  to  this  class.     See  Drum- 
one  of  general  indemnity  merely,  against  mond  v.  Prestman,  12  Wheat.  516;  Doug- 
claims  or  suits.    To  the  latter  class  be-  lass  v,  Howland,  24  Wend.  35 ;  King  v. 
longs  the  case  now  before  us.     In  cases  of  Norman,  4  Com.  B.  884. 
the  first  class,  the  judgment  is  conclusive  But  the  judgment  against  the  principal 
evidence  against  the  indemnitor,  although  is  conclusive  of  the  amount  due  in  an  ac- 
he was  not  a  party,  and  had  no  notice ;  for  tion    against   the  surety   or   guarantor, 
its  recovery  is  the  event  against  which  he  Bergen  ».  Williams,  4  McLean,  125. 
covenanted.    Fatton  v.  Caldwell,  1  Dall.  ^  See  also  as  to  the  matter  of  notice  to 
419.    In  those  of  the  second  class,  the  warrantor,  Blasdale  v.  Babcock,  1  Johns, 
rule  already  stated  applies,  to  wit,  that  the  517  ;  Kelly  v.  Dutch  Church,  2  Hill,  105  ; 
want  of  notice  does  not  go  to  the  cause  of  Collingwood  v.  Irvin,  3  Watts,  306 ;  Paul 
action,  but  judgment  is  prima  facie  evi-  v.  Witman,  3  Watts  &  S.  407. 
dence  only  against  tlie  indemnitor;  and  he  '  Yorks  v.  Steele,  50  Barb.  397.  But  see 
may  be  let  in  to  show  that  the  principal  Barney  v,  Dewey,  13  Johns.  224, 
had  a  good  defence  to  the  claim." 
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In  delivering  judgment,  Mr.  Justice  Johnson  said :  "  It  is  a 
general,  if  not  universal  principle,  that  an  action  and  judgment 
between  two  persons  shall  not  bind  or  affect  a  third  person,  who 
could  not  be  admitted  to  make  a  defence,  to  examine  witnesses,  or 
to  appeal  from  the  judgment.^  ....  It  is  of  no  consequence 
prima  facie,  that  the  plaintiff  was  a  witness  for  the  defendant  in 
the  action  brought  by  this  defendant.  He  had  no  right,  as  a  wit- 
ness, to  examine  or  cross-examine  other  witnesses,  or  to  call  other 
witnesses,  who  might  have  a  better  knowledge  of  the  facts  than 
himself.  In  short,  as  a  mere  witness,  he  had  no  charge  or  control 
.of  the  case  whatever.  And,  supposing  that  judgment  was  erro- 
neous, for  any  reason,  he  had  no  right  of  appeal,  and  no  standing 
by  which  he  could  be  heard  to  correct  the  error." 

But  the  rule  is  different  in  case  parties  thus  interested  are  not 
notified.^  In  Jones  v.  Oswald,  in  the  Court  of  Appeals  of  South 
Carolina,  the  plaintiff  brought  an  action  against  the  sureties  of  Os- 
wald, a  sheriff,  on  their  oflScial  bond,  alleging  non-payment  of 
money  collected  on  execution.  The  defendants  pleaded  in  bar  a 
former  judgment  against  Oswald  for  the  same  money.  The  plea 
was  overruled  in  the  court  below ;  and  the  decision  was  sustained 
on  appeal. 

Mr.  Justice  Johnson  said  that  a  judgment  against  one  of  a  num- 
ber of  joint  and  several  obligors,  without  satisfaction,  was  no  bar  to 
a  recovery  against  the  others.  Whatever  might  have  been  the  effect 
of  the  recovery  as  to  Oswald  in  this  case,  the  liability  of  the  sure- 
ties remained  precisely  as  it  was  before  the  former  trial.  They 
were  not  parties  to  the  suit,  and  would  not  have  been  liable  in  that 
form  of  action  ;  if  liable  at  all,  it  was  upon  the  bond. 

The  question  arose  in  a  recent  case  ^  in  the  English  Court  of 
Exchequer  which  involved  the  nature  of  the  relation  between  the 
master  of  a  vessel  and  the  owner.  The  plaintiff  sued  the  owner 
of  a  ship  on  a  bill  of  lading  ;  and  he  pleaded  a  judgment  on  the 
same  bill  of  lading  against  the  master  of  the  vessel,  obtained  by 
the  same  plaintiff.  The  question  was  finally  raised  by  demurrer 
whether  the  judgment  pleaded  jras  a  bar  to  the  present  action. 

The  case  is  a  leading  one  of  considerable  importance  ;  and  we 
shall  quote  extensively  from  the  opinion  of  the  court  pronounced 

1  Case  V.  Reeve,  14  Johns.  79 ;  Castle  v.        ^  Jones  v.  Oswald,  2  Bail.  214 ;  Kramph 
Koyes,  U  N.  Y.  329,  332  ;    Greenl.  Ev.     v.  Hatz,  52  Penn.  St.  525  (1866). 
5  523.  >  Priestly  v.  Femie,  3  Hurl.  &  C.  977. 
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by  Mr.  Baron  Bramwell.  He  said  :  "  We  are  of  opinion  our  judg- 
ment should  be  for  the  defendant.  If  this  were  an  ordinary  case 
of  principal  and  agent,  where  the  agent,  having  made  a  contract 
in  his  own  name,  has  been  sued  on  it  to  judgment,  there  can  be 
no  doubt  that  no  second  action  would  be  maintainable  against 
the  principal.  The  very  expression  that  where  a  contract  is  so 
made  the  contractee  has  an  election  to  sue  agent  or  principal,  sup- 
poses he  can  only  sue  one  of  them,  that  is  to  say,  sue  to  judgment. 
For  it  may  be  that  an  action  against  one  might  be  discontinued 
and  fresh  proceedings  be  well  taken  against  the  other.  Further, 
there  is  abundance  of  authority  to  show  that  where  the  situation  of 
the  principal  is  altered  by  dealings  with  the  agent  as  principal,  the 
former  is  no  longer  subject  to  an  action.  But  this  is  the  case 
here 

"  If  this,  then,  were  the  ordinary  case  we  have  mentioned,  there 
could  be  no  doubt  on  the  subject.  But  it  is  said  that  the  liability  of 
the  master  of  a  vessel  acting  for  his  owners,  and  their  liability  where 
he  acts  for  them,  is  different  from  the  liabilities  in  ordinary  cases 
of  principal  and  agent,  and  that  first  one  and  then  the  other  may 
be  sued.  The  plaintiff's  argument  then,  namely,  that  the  present 
case  is  anomalous,  is  exceptional.  When  that  is  contended  for, 
strong  reason  ought  to  be  given  for  it.  What  is  given  here  ?  It 
is  certain  that  the  master's  liability  is  founded  on  the  same  con- 
siderations as  that  of  an  ordinary  agent,  namely,  he  makes  the 
contract  in  his  own  name.^  But  it  is  said  that  for  purposes  of  com- 
merce it  is  copvenient  both  master  and  owner  should  be  suable. 
So  it  is,  but  why  to  the  extent  contended  for  more  than  in  any 
other  case  of  principal  and  agent  ?  It  might  be  hard  to  make  a 
person  who  deals  with  the  master  run  after  the  owner  to  sue  him  ; 
but  why,  if  he  sues  the  master,  should  he  afterwards  sue  the 
owner,  merely  because  it  is  very  right  he  should  be  able  to  sue  the 
captain  or  owner  ?  In  reality  no  reason  can  be  given  for  the  dis- 
tinction attempted  between  this  and  other  cases  of  principal  and 
agent.  It  is  not  said  none  could  be  given  why  in  all  cases  of 
principal  and  agent  both  should  be  suable,  but  that  there  is 
no  particular  reason  applicable  to  the  masters  and  captains  of 
ships." 

The  learned  baron  then  says  that  the  only  authority  for  the 
position  of  the  plaintiff  is  a  passage  in  one  of  the  works  of  Mr. 

1  Rich  V.  Coe,  2  Cowp.  636 ;  Story,  Agency,  §  296. 
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Justice  Story ,1  given  on  the  authority  of  Mr.  Livermore.^  He  shows 
that  the  former  misunderstands  the  latter ;  and  that  though  the 
case  cited  of  Rich  v.  Coe,^  which  he  pronounces  of  questionable 
authority,  supports  the  proposition  stated  by  Mr.  Livermore,  it 
does  not  support  that  maintained  by  Judge  Story. 

It  seems  clearly  deducible  from  the  foregoing  cases  that  where 
an  agent  brings  suit  in  his  own  name  for  a  breach  of  contract 
or  for  a  tort,  in  right  of  his  principal,  but  not  at  his  instance, 
the  judgment,  though  in  favor  of  the  plaintiff,  will  not  bar  an 
action  for  the  demand  by  the  principal;  and  there  is  express 
authority  for  the  proposition.*  In  the  case  of  Pico  v.  Webster, 
just  cited,  an  action  had  been  brought  by  an  agent,  in  his  own 
name,  for  a  trespass,  in  taking  gold  coin  from  the  possession  of  the 
agent,  and  converting  it ;  in  which  action  the  jury  had  found  that 
the  coin  belonged  to  the  principal,  and  had  given  nominal  dam- 
ages. The  principal  now  sued  the  same  defendant  for  the  same 
trespass  ;  and  the  former  judgment  was  i-elied  upon  as  a  bar.  But 
the  court  overruled  the  objection.  "  Tliere  was,"  they  said, 
"  no  evidence,  certainly  no  conclusive  proof,  that  the  suit  of  Bro- 
die  [the  agent]  was  brought  at  the  instance  or  for  the  use  of 
Pico." 

The  effect  of  a  judgment  upon  garnishment  or  trustee  process 
has  frequently  arisen  in  suits  by  the  original  creditor  of  the  gar- 
nishee or  trustee  against  the  latter.  Such  a  case  was  Wetter  v. 
Rucker  ;  ^  but  it  appeared  in  that  case,  as  matter  of  law,  that  the 
payment  by  tlie  garnishees  to  the  judgment  creditor  of  their  own 
creditor  was  not  a  compulsory,  but  a  voluntary,  payment.  The 
court  therefore  held  that  the  garnishees  were  not  discharged. 

In  a  subsequent  case,^  the  defendant  to  an  action  for  money  had 
and  received  pleaded  a  recovery  by  foreign  attachment,  at  the  suit 
of  a  creditor  of  the  plaintiff,  and  that  the  creditor  had  had  execu- 
tion. The  plaintiff  replied  that  the  execution  had  not  been  exe- 
cuted ;  upon  which  the  defendant  joined  issue.  Verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  the 
points  of  law  and  facts  involved ;  and  the  court  ruled  that  the 
replication  was  good.     They  said  that  if  the  execution  in  the  gar- 

»  Story,  Agency,  k  295.  6  1  Brod.  &  B.  491 ;  S.  C.  4  B.  Moore, 

ii  2  Livenuore,  Agency,  267.  172.     This  point   is    well    settled.     See 

»  2  Cowp.  636.  Drake,  Attachment,  k  674,  and  cases  cited. 

*  Pico  B.  Webster,  12  Cal.  140.  «  Magrath  v.  Hardy,  4  Bing.  N.  C.  782. 
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nishment  process  had  not  been  executed,  the  garnishee  was  not 
discharged.^ 

But  if  the  execution  was  levied  and  satisfied,  the  garnishee  is 
protected  and  discharged,  to  the  extent  of  the  amount  paid,  though 
the  judgment  be  erroneous ;  ^  provided  lie  availed  himself  of  all 
defences  against  the  attaching  creditor.*  And  this  too  though  the 
proceeding  be  in  a  foreign  jurisdiction.*  The  original  creditor  of 
the  garnishee  is  not,  however,  estopped  to  prove  that  his  claim  is 
greater  than  that  admitted  by  the  garnishee  ;  otherwise  it  would 
be  in  the  power  of  the  latter  to  practise  an  irreparable  fraud  iipon 
the  former.^ 

Without  pursuing  this  matter  into  detail,^  we  give  the  concise 
statement  of  Mr.  Drake  of  the  rules  upon  the  subject :  ^  "1.  Tho 
judgment  against  the  garnishee,  under  which  he  alleges  he  made 
the  payment,  must  be  proved.' 

"  2.  It  must  have  been  a  valid  judgment.  No  payment  mado 
under  a  valid  judgment,  however  apparently  regular  the  proceed- 
ings may  have  been,  can  protect  the  garnishee  against  a  subse- 
quent payment  to  the  defendant  [i.  e.  the  garnishee's  creditor]  or 
his  representatives.  Thus  where  an  attachment  was  obtained 
against  one  supposed  to  be  living  in  a  foreign  country,  but  who  was 
dead  when  the  suit  was  commenced,  it  was  held  that  a  payment 
made  by  a  garnishee,  under  execution,  was  no  defence  against  an 
action  by  the  defendant's  administrator ;  the  whole. proceedings  in 
the  suit  being  a  mere  nullity.® 

J  See  Home  Mutual  Ina.  Co.  v.  Gamble,  Tarns  v.  Bullitt,  35  Penn.  St.  308  ;  Bax- 

14  Mo.  407  ;  Burnap  v.  Campbell,  6  Gray,  ter  v.  Vincent,  6  Vt.  614. 
241 ;  Brown  v.  Summerville,  8  Md.  444.  '  The  reader  is  referred,  for  a  full  con- 

*  Brown  v.  Dudley,  33  N.  H.  511;  sideratlon  of  the  subject,  to  the  excellent 
Stearns  v.  Wrisley,  30  Vt.  661 ;  Stevens  work  on  Attachment,  by  Mr.  Drake,  now 
V.  Ksher,  30  Vt.  200 ;  Dole  v.  Bontwell,  Chief  Justice  of  the  United  States  Court 
1  Allen,  286 ;  Wise  v.  Hilton,  4  Greenl.  of  Claims. 

43.'j;  Killsa  v.  Lermond,  6   Greenl.  116;  '  Attachment,  §  711. 

Anderson  v.   Young,  21   Penn.  St.  443 ;  '  Barton  v.  Smith,  7  Iowa.  85. 

Drake,  Attachment,  §  706,  and  cases  cited.  '  Loring  v.  Folger,  7  Gray,  505 ;  Mat- 

»  Funkhouser   v.    How,    24    Mo.    44;  they  v.  Wiseman,  18  Com.  B.  N.  S.  657. 

Gates  V.  Kerby,  13  Mo.  157;  Dobbins  ».  See  Westoby  v.  Day,  2  El.   &  B.   605. 

Hyde,  37  Mo.  114;  Newton  v.  Walters,  Nor  will  a  judgment  against  a  garnishee 

16  Ark.  216.  protect  him  against  a  subsequent  recovery 

*  Barrow  v.  West,  23  Pick.  270 ;  Tay-  in  favor  of  one  who  had  previously  to  the 
lor  V.  Phelps,  1  Har.  &  G.  492;  Drake,  garnishment  taken  an  assignment  of  the 
Attachment,  supra.  debt  from  the   defendant  in  the  attach- 

'  Robeson  ».  Carpenter,  7  Mart.  N.  S.  ment,  the  garnishee  having  notice  of  the  as- 
30;   Brown  v.   Dudley,  33  N.  H.  511;     signment.    Dobbins  ».  Hyde,  37  Mo.  1 14. 
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"  3.  The  payment  must  not  have  been  voluntary.  Any  pay- 
ment not  made  under  execution  will  be  regarded  as  voluntary,  and 
therefore  no  protection  to  the  garnishee.^ 

"  4.  The  payment  must  be  actual,  and  not  simulated  or  con- 
trived. Thus,  when  certain  persons  were  charged  as  garnishees, 
and  credited  the  plaintiff  on  their  books  with  the  amount  of  the 
judgment,  and  debited  the  defendant  with  the  same  amount,  but 
did  not  in  fact  pay  the  money,  it  was  held  to  be  no  pay- 
ment.^ 

"  5.  The  judgment  iinder  which  the  payment  was  made  must 
have  been  rendered  by  a  court  having  jurisdiction  of  the  subject- 
matter  and  the  parties  .^  If  there  be  a  defect  in  this  respect,  the 
payment  will  be  regarded  as  voluntary,  and  therefore  unavailing.* 
If  however  the  court  have  jurisdiction  of  the  subject-matter  and 
the  parties,  a  payment  on  execution  under  its  judgment  will  pro- 
tect the  garnishee,  though  the  judgment  may  have  been  irregular, 
and  reversible  on  error ;  ^  and  a  reversal  of  it  by  the  defendant, 
for  irregularity,  after  payment  by  the  garnishee,  will  not  invalidate 
the  payment.^  But  if  the  garnishee  contest  the  jurisdiction  of 
the  court,  and  his  objection  is  overruled,  and  judgment  rendered 
against  him,  a  payment  made  by  him  under  that  judgment  cannot 
be  collaterally  impeached  elsewhere,  on  the  ground  that  the  court 
had  no  jurisdiction.  Its.  decision  on  that  point  is  conclusive  in 
favor  of  the  garnishee.'^ 

"  6.  Though  the  court  have  jurisdiction  of  the  parties,  and  its 
judgment  be  valid  against  the  garnishee,  yet  if  the  law  require  the 
plaintiff,  as  a  condition  precedent  to  obtaining  execution,  to  do  a 
particular  act,  and  without  performing  the  condition  he  obtain 

1  Wetter  v.  Rucker,  1  Brod.  &  B.  491,        '  Harmon  v.  Birchard,  8  Blackf.  418 ; 

and  cases  cited  supra.  Ford  v.  Hurd,  4  Smedes  &  M.  683  ;  Bob- 

^  Wetter  v.  RuCker,  supra.  ertson  v.  Roberts,  1  A.  K.  Marsh.  247 ; 

'  When  the  defendant  was  personally  Richardson  v.  Hickman,  22  Ind.  244. 
before  the  court,  the  garnishee  is  not  in-        '  Lomerson  v.   Hoffman,  4  Zabr.  674; 

terested  in   the  matter  of  jurisdiction  as  Pierce  v.  Carleton,  12  111.  358 ;  Gunn  v. 

against  the  defendant ;  but  if  he  is  not  per-  Howell,  35  Ala.  144  ;  Webster  v.  Lowell, 

sonally  before  the  court,  the  garnishee  is  2  Allen,  123. 

concerned  in  the  question  of  jurisdiction        °  Duncan  v.  Ware,  5  Stewt.  &  P.  119. 
both  as  to  the  defendant  and  as  to  himself.         ^  Gunn  v.  Howell,  35  Ala.  144 ;  Wyatt 

Drake,  Attachment,  J  693.     See  Wheeler  v.  Rambo,  29  Ala.  510 ;  Thayer  v.  Tyler, 

V.    Aldrich,   13  Gray,   51  ;    Morrison  v.  10  Gray,  164 ;  Pratt  v.  CunlifF,  9  Allen, 

New  Bedford  Inst,  for  Savings,  7  Gray,  90. 
269  ;  Thayer  ».  Tyler,  10  Gray,  164 ;  Pratt 
V,  Cunliff,  9  Allen,  90. 
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execution,  and  the  garnishee  make  payment  under  it,  the  payment 
will  be  no  protection  ;  for  it  is  in  the  garnishee's  power  to  resist 
the  payment  until  the  condition  be  fulfilled ;  failing  in  which  his 
payment  is  regarded  as  voluntary."  ^ 

A  more  difficult  question  is  presented  by  the  question  whether 
judgment  against  the  garnishee  without  satisfaction  bars  an  action 
by  his  original  creditor.  The  English  doctrine  in  Savage's  Case  ^ 
is  that  attachment  and  condemnation  are  a  good  discharge.  So 
in  Maine,  judgment  against  the  trustee  having  been  rendered 
and  duly  recorded  is  conclusive  upon  the  creditor  of  the  trustee 
to  the  extent  of  the  judgment,*  provided  the  judgment  be  final. 
Judgment  by  default  will  not  discharge  the  trustee.*  The  same 
doctrine  prevails  in  several  other  States.^  But  in  some  of  the 
States  the  garnishee  is  not  considered  discharged  without  satisfac- 
tion.^ The  better-  opinion,  however,  would  seem  to  be  that  the 
garnishee  is  discharged,  as  against  his  creditor,  as  soon  as  the  law 
places  him  under  a  compulsory  obligation  to  pay  the  plaintiff  in 
attachment ;  otherwise  he  might  be  required  to  pay  the  same  de- 
mand twice,  without  any  default  of  his  own. 

Though  it  is  a  general  principle  that  the  payment  by  a  garnishee 
of  the  full  amount  of  his  indebtedness  will  bar  a  proceeding  against 
him  on  the  debt,  by  his  own  creditor,  the  doctrine  is  to  be  received 
with  this  qualification,  that  the  judgment  on  the  garnishment  pro- 
cess^ was  fairly  obtained.  If  the  garnishee  was  guilty  of  any  col- 
lusion or  fraud,  he  will  be  liable  to  pay  a  second  time.^  In  the 
case  first  cited  the  defendant  had  been  cited  as  trustee  or  garnishee 

1  Myers  v.  Ullrich,  1  Binn.  25 ;  Moyer  have  issued.  Meriam  v.  Rundlett,  13 
V.  Lobengeir,  i  Watts,  390;  Oldham  v.  Pick.  511.  See  also  Cheongwo  v.  Jones, 
Ledbetter,  1  How.  (Miss.)  43 ;  Grissom  t".  3  Wash.  C.  C.  359.  So  in  Maryland. 
Eeynolds,  lb.  570.  Brown  v.  SummerTille,  8  Md.  444.    And 

2  1  Salk.  291.  But  in  note  1  to  Tur-  in  Pennsylvania.  Lowry  v.  Lumberman's 
bill's  Case,  iWms.  Saund.  660,  it  is  said  the  Bank,  2  Watts  &  S.  210. 

garnishee  "  shall  be  quit  against  the  other  ^  In  Indiana.  Covert  v.  Nelson,  8  Blackf. 

after  execution  sued  out  by  the  plaintiff"  ;  265. 

and  this  seems  to  be  the  modern  English  °  In  Alabama.     Cook  v.  Field,  3  Ala. 

rule.    Wetter  v.  Eucker,   1   Brod.  &  B.  53.      In   Texas.    Farmer  v.  Simpson,  6 

491 ;  and  other  cases,  supra.  Tex.  303.    In  Georgia.    Brannon  v.  Ko- 

^  McAllister  v.  Brooks,   22  Maine,  80 ;  ble,  8  Ga.  549.     See  also  Flower  i;.  Par- 

Norris  V.  Hall,  18  Maine,  332  ;  Matthews  ker,  3  Mason,  247. 

V.  Houghton,  U  Maine,  377.  '  Whipple  v.  Bobbins,  97  Mass.  107; 

*  Sargeant  v.  Andrews,  3  Greenl.  199.  Wilkinson  v.  Hall,  6  Gray,  568 ;  Hall  v. 

In  Florida,   Sessions  u.  Stevens,   1  Fla.  Blake,  13  Mass.  153;  2  Kent  Com.  (6th 

233.    In  Massachusetts    execution   must  ed.)  119. 
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of  the  plaintiff,  in  an  action  in  Connecticut  against  the  latter,  in- 
stituted subsequently  to  the  present  suit ;  he  failed  then  to  make 
any  disclosure  to  the  Connecticut  court  of  the  pendency  of  the 
action  by  his  creditor  in  Massachusetts  ;  and  the  court  held  that  in 
view  of  this  fact,  which  would  have  been  suflBcient  to  abate  the 
trustee  process,^  he  must  pay  again. 

In  Wilkinson  v.  Hall,  above  cited,  the  defendant,  maker  of  a 
negotiable  promissory  note,  had  been  served  with  trustee  process  in 
Vermont,  after  the  negotiation  of  the  note,  and  charged  as  trustee 
of  the  prayee.  The  indorsee  and  plaintiff  offered  to  prove  that 
the  defendant  had  knowledge  of  the  transfer  of  the  paper  before 
the  service  in  Vermont ;  which  fact,  had  it  there  been  disclosed, 
would  have  defeated  the  garnishment.^ 

The  court  said  that  the  fact  of  negotiation  before  the  service  of 
the  trustee  process  was  most  material  to  the  right  determination 
of  the  cause  ;  and  if  the  defendant  had  knowledge  of  the  transfer, 
he  was  bound  to  disclose  it. 

A  judgment  discharging  the  garnishee  for  holding  personal 
property  of  the  principal  defendant  under  a  fraudulent  and  void 
conveyance  will  bar  an  action  on  the  case  directly  against  the 
garnishee  for  aiding  in  the  satne  alleged  fraudulent  transfer  of 
property  to  secure  it  from  the  creditors  of  the  former  defendant.^ 

The  court  in  the  case  cited  said  that  the  validity  or  invalidity  of 
the  sale  from  the  former  to  the  present  defendant  was  an  issue  be- 
tween the  plaintiff  and  the  garnishee  in  that  suit  precisely  as  in 
the  present.  The  plaintiff  had  failed  in  the  contest  against  the 
garnishee  ;  and  the  judgment  of  the  court  had  been  that  the  sale 
was  valid,  and  consequently  that  the  garnishee  must  be  discharged. 
If  the  court  had  regarded  the  sale  as  fraudulent,  the  garnishee 
must  have  been  charged. 

Having  ascertained  the  effect  of  judgment  estoppel  as  to  the 
actual  parties  to  the  record,  let  us  now  inquire  as  to  the  effect  and 
operation  of  personal  judgment  against  those  who  were  not  strictly 
or  nominally  parties  to  the  former  suit,  but  whose  interests  were 
in  some  way  affected  by  it.  And  first  of  privity,  wliich  by  Lord 
Coke  is  divided  into  privity  in  law,  i.  e.  by  operation  of  law,  as 
tenant  by  the  curtesy ;  privity  in  blood,  as  in  the  case  of  ancestor 

1  See  Wallace  v.  McConnell,  13  Peters,     v.  Gay,  16  Vt.  131 ;  Chase  v.  Hanghton, 
136  ;  Embree  v.  Hannn,  5  Johns.  100.  lb.  594. 

"  Barney  v.  Douglass,  19  Vt.  98 ;  Kimball        »  Bunker  v.  Tufts,  57  Maine,  417  (1870). 
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and  heir ;  and  privity  in  estate,  i.  e.  by  the  action  of  the  parties, 
as  in  the  case  of  feoffor  and  feoffee.  These  divisions  are  only  im- 
portant, as  far  as  this  work  is  concerned,  in  defining  the  extent  of 
the  doctrine  of  privity  ;  and  as  the  rules  of  law  are  not  different, 
in  questions  of  estoppel,  in  these  divisions,  it  will  not  be  necessary 
to  present  them  separately. 

We  shall  take  the  admirable  definition  of  privity  given  by  Pro- 
fessor Greenleaf  for  our  starting-point.  "  The  term  privity,"  he 
says,  "  denotes  mutual  or  successive  relationship  to  the  same 
rights  of  property."  ^  We  purpose  now  to  ascertain  the  applica- 
tion of  the  rule  to  judgment  estoppels. 

The  doctrine  is  illustrated  in  Regina  v.  Blakemore.^  The  de- 
fendant was  indicted  for  the  non-repair  of  a  highway,  which  it  was 
alleged  he  was  bound  to  do,  ratione  tenures,  in  respect  of  certain 
lands  called  Saw-pit.  To  prove  this  liability  the  record  of  the 
conviction  of  one  under  whom  the  defendant  claimed  was  pro- 
duced, in  an  indictment  for  the  non-repair  of  the  %ame  premises, 
alleging  his  liability  to  repair,  ratione  tenurce.  And  the  record 
was  held  conclusive. 

In  Pritchard  v.  Hitchcockj^  the  plaintiff  sued  the  defendant  as 
guarantor  of  the  acceptor  of  a  bill  'of  exchange ;  and  the  latter 
pleaded  payrcient  by  the  acceptor.  The  facts  were,  that  the  ac- 
ceptor, when  in  a  state  of  complete  insolvency,  had  paid  the  amount ' 
to  the  plaintiflF;  but  the  money  was  subsequently  recovered  from 
him  in  an  action  by  the  acceptor's  assignees  in  bankruptcy.  The 
guarantor  now  sued  contended  that  the  payment  by  the  acceptor 
to  the  plaintiff  was  a  satisfaction.  The  plaintiff,  on  the  other  hand, 
urged  that  the  recovery  by  the  assignees  was  conclusive  evidence 
against  the  guarantor  that  they  were  entitled  to  the  money  ;  and 
this  being  the  case,  that  the  debt  had  not  been  satisfied. 

The  court  held  the  judgment  to  be  evidence,  but  ruled  that  it 
was  not  conclusive.  The  decision  shows  that  in  the  relation  of 
guarantor  and  principal  no  privity  arises  ;  and  the  same  is  true  of 
the  relation  of  surety  and  principal,  co-sureties,  sheriff  and  deputy, 
and  the  like  cases,  where  parties  are  answerable  over.* 

The  plaintiff  in  Adams  v.  Barnes  ^  brought  an  action  to  recover 
certain  lands,  in  which  the  following  facts  appeared :  The  defend- 
ant, Barnes,  had  lent  money  to  one  IngersoU  on  a  mortgage  of  the 

1  1  Greenleaf,  Ev.  4  189.  *  See  ante,  pp.  65-70. 

2  2  Den.  Cr.  C.  410.  6  17  Mass.  365. 
«  6  Man.  &  G.  151 ;  6  Scott  N.  E.  851. 
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premises  in  question.  Subsequently  he  brought  an  action  against 
IngersoU  to  recover  possession ;  in  wh^ch  suit  the  latter  pleaded 
usury.  But  judgment  was  given  for  Barnes,  the  present  defend- 
ant ;  and  he  was  put  into  possession  by  the  sheriff.  Aftewards 
IngersoU  sold  and  conveyed  all  his  right,  title,  and  interest  in  the 
premises  to  the  present  plaintiff,  who  brought  this  action  to  recover 
the  premises.  He  offered  evidence  to  prove  usury  in  the  original 
contract  between  Barnes  and  IngersoU,  his  grantor ;  but  the  de- 
fendant contended  that  he  was  estopped  by  the  former  judgment ; 
and  the  court  sustained  the  objection. 

Jackson,  J.,  said  that  IngersoU  would  have  been  estopped  ;  and 
it  was  clear  that  the  plaintiff  was  also  estopped.  It  was  such  an 
estoppel  as  ran  with  the  land,  and  extended  to  all  who  were  privy 
in  estate  to  either  of  the  parties  to  the  former  judgment.  Such  an 
estoppel  made  part  of  the  title  to  \he  land,  and  extended  to  all  who 
claimed  under  either  of  the  parties. 

According  ^  the  statement  sometimes  made,  that  estoppels  are 
odious,  he  said  that  when  they  constituted  part  of  the  assurance 
and  title  to  land,  as  in  the  present  case,  they  were  founded  in  the 
strongest  equity  and  justice.  By  the  former  judgment  IngersoU 
had  lost  his  title  to  the  land,  and  Barnes  had  acquired  a  right 
which  was  indefeasible  as  between  him  and  IngersoU  to  hold 
possession  of  the  land  until  the  debt  was  paid.  And  he  said  it 
would  be  highly  inequitable  if  IngersoU  could  convey  to  a  stranger 
the  right  to  bring  Barnes's  title  again  into  controversy.  IngersoU, 
after  the  judgment,  had  no  estate  left  in  him,  except  the  right  to 
redeem  ;  and  his  grantee  could  not  claim  any  greater  estate. 

He  stated  further  that  the  present  estoppel  was  also  founded  on 
those  principles  of  law  which  were  intended  to  repress  litigation. 
If  the  plaintiff  could  now  contest  Barnes's  title  under  the  mortgage, 
IngersoU  must  have  assigned  him  a  mere  right  of  action,  which 
was  prohibited  by  law.  And  again,  if  the  plaintiff  could  purchase 
that  right  of  action,  he  could  sell  it ;  and  therefore  if  he  should  try 
this  action  on  its  merits  and  fail  to  recover,  he  might  assign  the 
right  to  another,  and  the  assignee  might,  after  suit,  assign  to  a 
third,  and  so  on. 

In  Winslow  v.  Grindal,i  the  dema,ndant  claimed  certain  real 
estate,  which  he  had  conveyed  by  warranty  deed  in  1788  to  one 
Fairfield,  who  the  next  year  conveyed  to  one  Herrick,  who  conveyed 

1  2  Greenl.  64. 
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to  the  defendant's  grantor.  To  show  that  no  property  had  passed 
to  the  defendant,  the  plaintiff  relied  upon  a  judgment  obtained  by 
Fairfield  against  himself  (the  plaintiff)  in  1801,  eleven  years  after 
Fairfield  conveyed  to  Herrick,  on  the  covenants  of  warranty  ;  in 
which  case  the  jury  found  that  the  defendant,  now  plaintiff,  had 
not  been  seized  as  he  had  covenanted  in  the  deed.  It  was  held 
that  the  action  could  not  be  maintained. 

The  court  said  that  if  Fairfield  himself  had  continued  in  posses- 
sion of  the  premises,  and  had  been  defendant  to  this  action,  the 
plaintiff  might  have  recovered ;  for,  by  reason  of  Fairfield's  judg- 
ment, the  plaintiff  would  no  longer  be  estopped  to  deny  that  any- 
thing had  passed  by  liis  deed  ;  and  Fairfield,  having  recovered  a 
full  indemnity,  would  be  estopped  to  claim  anything  under  the 
deed.i  And  the  same  rule  would  apply  to  all  persons  claiming 
title  in  the  premises  under  Fairfield,  mediately  or  immediately,  de- 
rived subsequently  to  such  recovery.  But  in  this  case  the  convey- 
ance under  which  the  defendant  claimed  had  preceded  the  suit  and 
recovery  ;  and  it  was  one  of  the  first  principles  of  law  that  when  a 
man  has  granted  an  unconditional  estate  to  another,  it  shall  not  be 
in  his  power,  without  the  concurrence  of  his  grantee,  to  resume  or 
defeat  the  estate  thus  granted.  Fairfield  could  not,  ten  or  more 
years  after  his  conveyance,  defeat  it  by  an  act  merely  his  own. 
Herrick's  right  could  not  be  affected  by  the  proceedings  mentioned, 
as  he  was  not  a  party  or  a  privy  to  them  ;  and  therefore  the  de- 
fendant could  not  be  affected  by  them.^ 

In  Brewer  v.  Hardy ,2  the  defendant  in  a  writ  of  entry  claimed 
through  a  judgment  against  Charles  B.  and  his  son,  Calvin  B. 
The  demandant  claimed  under  a  deed  from  Susan  B.,  to  whom 
Charles  B.,  her  father,  had,  before  the  judgment,  conveyed  the 
land  in  question,  reserving  the  use  to  himself  and  wife  during  life. 
But  the  court  held  that  the  judgment  could  not  prejudice  the 
claim  of  the  demandant,  as  Susan  B.  was  not  a  party  to  it,  and 
could  not  be  considered  a  privy  in  estate. 

In  Calkins  v.  Allerton,*  the  plaintiff  brought  trover  for  a  pair  of 
steers.  The  defendant  justified  the  taking  as  having  been  done 
under  the  orders  of  a  third  person,  and  under  the  title  of  the  latter. 

1  Porter  v.  Hill,  9  Mass.  34.     See  also        '  22  Pick.  376. 
Stinson  v.  Sumner,  lb.  143.  *  3  Barb.  171. 

'^  See  Perkins  v.  Pitts,  U  Mass.  125; 
Hamilton  v.  Cutts,  4  Mass.  349. 
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The  plaintiff,  then,  to  prove  his  title  to  the  cattle  and  his  right  of 
possession,  produced  the  record  of  a  judgment  in  his  favor  in  an 
action  of  trover  brought  by  him  against  the  person  under  whom 
the  defendant  now  justified.  The  defendant  objected,  on  the 
ground  tliat  the  parties  to  that  suit  were  different  from  those  to 
the  present ;  but  the  record  was  received,  and  held  conclusive ; 
and  the  Supreme  Court  sustained  the  ruling. 

Mr.  Justice  Paige  said  that  if  the  defendant  sustained  the  rela- 
tion of  CO- trespasser  with  the  defendant  in  the  former  action,  the 
record  would  be  inadmissible  ;  but  the  defendant  could  not  be  so  . 
regarded.  He  did  not  claim  the  cattle  in  his  own  right ;  he  acted 
under  the  orders  and  as  agent  or  servant  of  the  former  defendant. 
He  justified  under  him,  and  under  his  title.  The  case,  he  said, 
did  not  authorize  the  inference  that  the  present  defendant  knew 
he  was  a  trespasser  in  taking  the  cattle.  He  must  therefore  be 
regarded  as  a  privy  of  the  defendant  in  the  former  suit ;  and 
therefore  the  judgment  in  that  case  must  be  admissible  against 
him,  and  conclusive  of  the  plaintiff 's  title  and  right  of  possession. 

But  in  another  action  of  trover,^  to  which  the  defendant  pro- 
duced a  record  of  a  judgment  in  his  favor,  in  a  replevin  suit  by 
him  against  the  plaintiff's  servant,  for  the  same  property,  it  was 
held  inadmissible  in  evidence  ;  the  ground  being  that  the  plaintiff 
was  neither  party  nor  privy  to  the  former  suit. 

The  line  of  distinction  between  the  two  cases  is  plain.  In  Cal- 
kins V.  Allerton  the  defendant  justified  under  the  title  of  one 
against  whom  the  plaintiff  had  recovered  judgment  for  the  very 
property  in  question;  his  very  justification  therefore,  being  under 
one  who  was  estopped  to  contest  the  title  and  right  of  possession, 
worked  an  estoppel  against  him.  Had  he  justified  under  another, 
or  claimed  the  property  himself,  this  result  could  not  have  fol- 
lowed. In  the  other  case  the  defendant  claimed  the  property 
under  a  judgment  of  his  own  against  the  plaintiff's  servant,  in  a 
suit  in  which  the  plaintiff  had  no  part. 

The  relationship  of  privity  does  not  exist  between  administrator 
or  executor  and  heir  or  devisee.^  In  the  case  first  cited,  Marshall, 
C.  J.,  in  the  Circuit  Court  of  the  United  States  for  Virginia,  said: 
"  The  defendants  insist  tliat  the  decree  against  the  personal  repre- 
sentative of  George  Brooks  is  conclusive  evidence  against  the  de- 

1  Alexander  v.  Taylor,  4  Denio,  302.  v.  Wood,  16  111.  177  ;  Alston  v.  Munforf, 

"  Garnett  v,  Macon,  6  Call,  308 ;  Stone     1  Brock.  266. 
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visee  of  the  existence  of  the  debt.  The  cases  cited  by  counsel  in 
support  of  this  proposition  do  not  decide  the  very  point.  Not  one 
of  them  brings  directly  into  question  the  conclusiveness  of  a  judg- 
ment against  the  executor  in  a  suit  against  the  heir  or  devisee. 
They  undoubtedly  show  that  the  executor  completely  represents 
the  testator  as  the  legal  owner  of  his  personal  property  for  the 
payment  of  his  debts  in  the  first  instance,  and  is  consequently  the 
proper  person  to  contest  the  claims  of  his  creditors.  Yet  there 
are  strong  reasons  for  denying  the  conclusiveness  of  a  judgment 
against  an  executor  in  an  action  against  the  heir.  He  is  not  a 
party  to  the  suit,  cannot  controvert  the  testimony,  adduce  evi- 
dence in  opposition  to  the  claim,  or  appeal  from  the  judgment. 
In  case  of  a  deficiency  of  assets,  the  executor  may  feel  no  interest 
in  defending  the  suit,  and  may  not  choose  to  incur  the  trouble  or 
expense  attendant  on  a  laborious  investigation  of  the  claim.  It 
would  seem  unreasonable  that  the  heir  who  does  not  claim  under 
the  executor  should  be  estopped  by  a  judgment  against  him 

"  In  this  case,  the  creditor  is*bound  to  proceed  against  the  execu- 
tor, and  to  exhaust  the  personal  estate  before  the  lands  become 
liable  to  his  claim.  Tlie  heir,  as  devisee,  may  indeed,  in  a  court 
of  chancery,  be  united  with  the  executor  in  the  same  action  ;  but 
the  decree  against  him  would  be  dependent  on  the  insufficiency  of 
the  personal  estate.  Since  then  the  proceeding  against  the  execu- 
tor is  in  substance  the  foundation  of  the  proceeding  against  the 
heir  as  devisee,  the  argument  for  considering  it  as  prima  facie  evi- 
dence may  be  irresistible  ;  but  I  cannot  consider  it  as  an  estoppel. 
The  judgment  not  being  against  the  person  representing  the  land, 
ought,  I  think,  on  the  general  principle  which  applies  to  give 
records  in  evidence,  to  be  re-examinable  when  brought  to  bear 
upon  the  proprietor  of  the  land." 

An  administrator  de  bonis  non  is  not  in  privity  with  the  repre- 
sentative of  the  deceased  testator ;  and  therefore  a  judgment 
against  the  former  is  no  evidence  of  debt  against  the  latter.^  Nor 
is  an  administrator  de  bonis  non  in  privity  with  his  predecessor,  the 
executor.2  But  it  is  otherwise  of  an  executor  of  the  executor.* 
This  wliole  matter  is  explained  by  Mr.  Justice  Carr,  with  his  usual 
force  and  perspicuity,  in  Coleman  v.  McMurdo,  already  cited.  The 
learned  judge  there  said  :  — 

"  An  executor  being  the  creature  of  the  will,  and  his  power 

1  Thomas  ».  Sterns,  33  Ala.  137.       *  Coleman  v.  McMurdo,  5  Band.  51.      =  Ibid. 
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founded  on  the  special  confidence  of  the  deceased,  he  is  allowed  to 
transmit  that  power  to  another  in  whom  he  has  equal  confidence. 
The  executor  of  A's  executor  therefore  is  to  all  intents  and  pur- 
poses the  executor  and  representative  of  it  himself.  But  the  ad- 
ministrator, being  merely  the  officer  of  the  ordinary,  prescribed  to 
him  by  law,  and  in  whom  the  deceased  had  reposed  no  trust  at  all, 
could  not  transmit  his  office  to  another ;  but,  if  he  died  before 
closing  his  administration,  it  resulted  back  to  the  ordinary  to  ap- 
point him  a  successor.  So  too  when  an  executor  died  intestate, 
his  administrator  did  not  represent  the  testator  ;  and  in  this  case 
also  it  devolved  on  the  ordinary  to  commit  administration  afresh, 
with  the  will  annexed.  It  is  the  officer  thus  appointed  whose 
powers  we  are  now  to  examine. 

"  He  is  appointed  to  finish  a  business  already  commenced.  It 
is  not  therefore  a  full  and  immediate  administration  which  is  com- 
mitted to  him,  such  as  is  granted  to  a  temporary  administrator, 
but  an  administration  de  bonis  non  administratis.  Between  himself 
and  his  predecessor  there  was  no  privity.  His  commission  gave 
him  power  to  act,  and  to  represent  the  testator  or  intestate  so  far, 
and  so  far  only,  as  then  remained  unadministered,  '  goods,  chattels, 
and  credits,  which  were  of  the  testator  or  intestate  at  the  time  of 
his  death.'"! 

It  is  well  settled  that  there  is  no  privity  between  executors  or 
administrators  appointed  in  difierent  states  or  countries.^  A  strik- 
ing illustration  of  this  rule  is  found  in  Pond  v.  Makepeace.^  The 
case  in  substance  was  this :  The  plaintiff,  as  administrator  of 
Oliver  Capron,  under  the  laws  of  Massachusetts,  brought  suit  in 
that  State  against  the  defendants  on  a  note  given  to  the  intestate  ; 
and  the  defence  was  that  an  administrator,  appointed  under  the  laws 
of  Rhode  Island,  but  not  under  those  of  Massachusetts,  had  brought 
suit  in  the  latter  State  upon  the  same  note,  obtained  judgment  upon 
default,  and  had  execution  satisfied.  But  the  court  held  that  the 
second  suit  was  proper. 

^  See  also  Attorney  General  v.  Hooker,  personalty,  judgment  against  the  adminis- 
2  P.  Wms.  340 ;  Rutland  v.  Rutland,  lb.  trator  concludes  the  heir.  Steele  v.  Line- 
210 ;  Tangrey  v.  Brown,  1  Bos.  &  P.  310 ;  berger,  59  Peiin.  St.  308  (1868). 
Sergeant  «.,  Ewing,  36  Penn.  St.  156.  2  McLean  v.  Meek,  18  How.  16.  The 
And  of  course  the  administrator  or  execu-  point  will  be  fully  considered  in  the  chap- 
tor  is  not  stopped  by  a  judgment  against  ter  on  Foreign  Judgments  in  Perso- 
thc  heir,  to  which  he  was  not  a  party,  nam. 
Dorr  V.  Stockdale,  19  Iowa,  269.    As  to  "2  Met.  114. 
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Mr.  Justice  Dewey,  who  spoke  for  the  court,  said  that  the  pro- 
ceedings in  the  Suit  by  the  Rhode  Island  administrator  were  wholly 
without  authority,  and  might  have  been  defeated  by  an  appearance 
and  the  filing  of  a  proper  plea  ;  and  the  defendants,  having  neg- 
lected to  contest  the  right  of  the  plaintiff  in  the  former  suit,  could 
not  now  plead  it  in  bar  of  the  present  action,  notwithstanding  the 
satisfaction. 

The  doctrine  of  all  these  cases  is,  that  judgments  are  only  con- 
clusive evidence  upon  the  parties  and  those  claiming  under  them ; 
and  that  strangers  may  avoid  them  whenever  they  would  otherwise 
be  injuriously  affected  by  them.^ 

But  a  distinction  has  been  made  between  cases  where  the  only 
fact  to  be  established  is  the  right  of  a  creditor  against  the  judgment 
debtor  himself,  and  cases  where  such  a  right  may  incidentally 
affect  third  persons,  as  when  a  person  is  affected  by  a  chain  of  title 
under  a  judgment,  sale,  and  conveyance.  In  this  case,  it  is  held 
that  third  persons  cannot  impeach  the  judgment.^ 

In  Barney  v.  Patterson,  just  cited,  Buchanan,  C.  J.,  said :  "  The 
judgment  is  also  objected  to  on  the  ground  that  it  is  res  inter  alios 
acta  ;  the  appellant  not  being  a  party  to  the  proceedings.  But  the 
doctrine  that  judgments  and  decrees  are  only  evidence  in  suits  be- 
tween parties  and  privies,  though  generally  true,  is  not  applicable 
to  this  case ;  the  judgment  of  the  Circuit  Court  being  introduced, 
not  as  binding  per  se  upon  the  rights  of  the  appellant,  but  only  as 
a  document  connected  with  the  chain  of  the  appellee's  title,  and  is 
no  more  obnoxious  to  objection  than  a  deed  from  Brown,  or  any 
other  title  papers,  equally  res  inter  alios  acta,  would  be." 

There  is  still  another  important  exception  to  the  rule  that  judg- 
ments only  bind  parties  and  privies.  They  are  conclusive  against 
third  persons  of  the  relationship  established  between  the  parties, 
and  of  the  extent  of  the  relationship.  The  relation  of  debtor  and 
creditor,  for  instance,  established  by  a  judgment  in  favor  of  A 
against  B,  cannot  be  disputed  by  C ;  nor  can  the  amount  of  the 
judgment  debt  be  contradicted.^    The  judgment  in  this  particula 

1  This  rule  in  regard  to  privity  does  not  ^  Baylor  v.  Dejarnette,  13  Gratt. 

apply  to  the  ease  of  persons  who  might  172;    Barney  w.   Patterson,  6  Har.  c- 

possibly  have  claimed  through  a  party  to  182,203;  Taylor  ».  Phelps,  1  Har.  &  >. 

the  former  litigation,  and  whose  interests  492.     See  Inman  v.  Mead,  97  Mass.  310; 

were  almost  identical  with  those  of  such  Secrist  v.  Green,  3  Wall.  744 ;  Casler  v. 

party,  if  in  fact  they  do  not  claim  through  Shipman,  35  N.  Y.  533. 

them.    Spencer  v.  Williams,  Law  R.  2  P.  &  "  Candee  v.  Lord,  2  Comst.  269  ;  Voor- 

D.  230  (1871).  hees  v.  Seymour,  26  Barb.  569,  585;  Sid- 
6 
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establishes  a  status,  and  would  seem  to  be  in  the  nature  of  a  judg- 
ment in  rem. 

In  Candee  v.  Lord,  just  cited,  the  plaintiff  having  tiled  a  bill 
against  certain  parties  to  set  aside  several  alleged  fraudulent  judg- 
ments, which  stood  in  the  way  of  a  judgment  recovered  by  him 
against  one  of  the  defendants  in  the  bill,  the  other  defendants,  not 
having  been  parties  to  judgment  last  mentioned,  sought  to  im- 
peach it.     But  they  were  not  allowed  to  do  so. 

In  delivering  judgment,  Mr.  Justice  Gardner  said :  "  In  creat- 
ing debts,  or  establishing  the  relation  of  debtor  and  creditor,  the 
debtor  is  accountable  to  no  one,  unless  he  acts  mala  fide.  A  judg- 
ment therefore,  obtained  against  the  latter  without  collusion,  is 
conclusive  evidence  of  the  relation  of  debtor  and  creditor  against 
others  :  first,  because  it  is  conclusive  between  the  parties  to  the 
record,  who  in  the  given  case  have  the  exclusive  right  to  establish 
it ;  and  secondly,  because  the  claims  of  other  creditors  upon  the 
debtor's  property  are  through  him,  and  subject  to  all  previous, 
liens,  preferences,  or  conveyances  made  by  him  in  good  faith. 
Any  deed,  judgment,  or  assurance  of  the  debtor,  so  far  at  least  as 
they  conclude  him,  must  estop  his  creditors  and  all  others. 
Consequently,  neither  a  creditor  nor  a  stranger  can  interfere  in  the 
bona  fide  litigation  of  the  debtor,  or  re-try  his  cause  for  him,  or 
question  tiie  effect  of  the  judgment  as  a  legal  claim  tipon  his  estate. 
A  creditor's  right,  in  a  word,  to  impeach  the  act  of  his  debtor,  does 
not  arise  until  the  latter  has  violated  the  tacit  condition  annexed 
to  the  debt,  that  he  has  done  and  will  do  nothing  to  defraud  his 
creditors." 

The  following  illustration  will  also  explain  the  doctrine.  A  ob- 
tains a  judgment  against  B,  which  becomes  a  lien  upon  B's  real 
estate,  a  house  and  lot.  C  then  sues  and  obtains  judgment  against 
B,  and  levies  upon  the  house  and  lot.  Finding  the  same  insufficient 
to  satisfy  the  two  judgments,  C  cannot  impeach  A's  judgment  by 
denying  the  relationship  of  creditor  and  debtor  cstablislied  by  it 
between  A  and  B ;  nor  can  he  dispute  the  amount  of  the  indebted- 
ness.^ 

Having  considered  the  effect  and  operation  of  judgments  upon 
parties  and  privies,  we  call  attention  next  to  the  effect  of  inci- 

ensparker  v.  Sidensparker,  52  Maine,  481.  surety  or  guarantor  had  no  notice  of  the 

So  in  a  suit  against  a  surety  or  guarantor,  suit.    Bergen  v.  Williams,  4  McLean,  125. 
judgment  against  the  principal  is  conclu-        i  See  also  Chamberlain  v.  Carlisle,  26 

sive  evidence  of  the  amount,  though  the  N.  H.  540,  553,  and  authorities  cited. 
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dental  matters  passed  upon  in  former  judgments  ;  that  is,  matters 
which  were  not  essential  to  the  determination  of  the  case. 

In  the  early  case  of  Morgan  v.  Vaughn,^  Morgan  brought  a  writ 
of  error ,2  assigning  that  Vaughn  had  six  years  before  obtained 
judgment  against  him,  then  an  infant  of  fourteen  years,  appearing 
by  attorney  ;  whereas  he  ouglit  to  have  appeared  by  guardian.  A 
verdict  liaving  gone  for  the  plaintiff  in  error,  on  the  issue  of  in- 
fancy, PoUexfen  then  moved  in  arrest  of  judgment.  The  writ  of 
error,  he  said,  alleged  that  Morgan  was  only  fourteen  years  of  age 
at  the  former  trial,  and  six  years  having  since  elapsed,  he  now 
assigns  error,  as  before  he  defended,  by  attorney,  and  he  was 
therefore  estopped  by  his  own  showing.  In  otlier  words,  if  he 
could  not  appear  by  attorney  at  fourteen,  as  he  contends,  he  can- 
not thus  appear  at  twenty,  being  still  an  infant.  But  the  objection 
was  overruled  by  the  whole  court. 

It  was  said  by  the  judges  that  there  was  no  estoppel,  because 
tlie  allegation  of  the  precise  age  was  idle,  and  not  traversible,  and 
that  the  plaintiff  in  error  might  have  alleged  any  other  age, 
and  the  defendant  could  not  have  taken  issue  upon  it. 

They  then  referred  to  several  prior  cases  which  bear  upon  the 
point  so  directly  that  we  propose  to  present  them  ;  and  we  shall  do 
this  in  the  quaint  language  of  the  old  reports. 

In  the  first  case  referred  to,*  "  the  lord  distrains  for  rent  tlie 
cattle  of  the  tenant,  lessee  for  sixty  years,  who  pleads  that  the 
tenant  made  him  a  lease  for  ten  years,  and  prays  in  aid,  and 
granted.  Afterwards  the  bargainer  of  the  tenant,  after  the  ten 
years  were  expired,  enters.  The  lessee  pleads  his  lease  of  sixty. 
Resolved  he  was  not  estopped  by  pleading  his  lease  to  be  but  ten 
years  in  his  aidprier,  because  the  lease,  not  the  number  of  years, 
was  material." 

Tlie  second  case*  was  an  action  for  rescue.  "The  plaintiff 
declares  that  B  held  of  him  an  hoiise  and  an  acre  of  land  by 
ten  marks,  and  that  the  plaintiff  distrained,  and  the  defendant 
made  rescous.  The  defendant  pleads  that  the  plaintiff  at  another 
time  brought  an  assize  against  the  said  B  of  the  said  ten  marks, 
who  pleaded  hors  de  son  fee,  and  the  plaintiff  made  title  that  the 
defendant  held  the  house,  and  five  acres  of  land,  and  a  mill,  by 

1  T.  Raym.  456.  '  3  Dyer,  289,  6,  pi.  59. 

^  These    questions,    however,    usually        *  Fitah.  Estoppel,  69,  Bescoas. 
arise  in  collateral  actions,  as  has  already 
been  seen,  and  as  will  further  appear. 
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the  services  of  ten  marks,  and  so  within  his  fee,  and  that  the 
plaintiff  was  nonsuit,  and  after  B  leased  to  the  defendant  for 
years,  and  demands  judgment,  if  the  plaintiff  shall  be  received  to 
eay  that  the  ten  marks  are  issuing  out  of  the  house  and  acre  only. 
And  resolved  that  the  plea  is  not  good,  because  the  quantity  of  the 
services  is  not  material  in  an  action  of  rescous,  but  the  tenure 
only." 

The  rule  as  finally  stated  was  that  one  should  not  be  estopped 
but  of  that  of  which  he  might  have  had  a  traverse. 

The  recent  case  of  Dickinson  v.  Hayes  ^  contains  a  clear  state- 
ment of  the  doctrine.*  The  action  was  ejectment  for  certain  land, 
to  whicli  the  defendant  claimed  title  \inder  the  will  of  a  minor  be- 
tween seventeen  and  twenty-one  years  of  age.  The  will  had  in- 
cluded both  personal  and  real  estate,  and  the  probate  ran  thus : 
"  An  instrument  purporting  to  be  the  last  will  of  F.  H.,  late  of  M., 
in  this  district,  deceased,  was  presented  in  court  for  probate,  and, 
having  been  duly  proved,  was  approved  and  ordered  to  be  re- 
corded." It  was  contended  that  this  decree  was  conclusive  evi- 
dence of  the  competency  of  the  testatrix  to  dispose  of  her  real 
estate  by  will ;  the  law  requiring  a  party  to  be  twenty-one  years  of 
age  to  do  so,  but  only  requiring  him  to  be  of  the  age  of  seventeen 
years  to  make  a  will  of  personalty.  But  the  court  decided  the 
other  way. 

"  The  general  question,"  said  Mr.  Justice  Sanford,  in  delivering 
the  judgment,  "  before  that  court  was,  whether  the  instrument 
was  tlie  last  will  and  testament  of  Frances  E.  Hubbard,  and  as 
such  entitled  to  probate.  This  question  necessarily  involved  an 
inquiry  into  her  testamentary  capacity.  If  she  was  seventeen 
years  of  age,  and  was  of  sound  and  disposing  mind  and  memory, 
then  she  was  legally  competent  to  make  a  will,  and  if  the  instru- 
ment in  question  was  executed,  published,  and  attested  as  the  law 
required,  it  was  a  valid  will,  and  it  was  the  duty  of  the  court  of 
probate  to  approve,  accept,  and  establish  it  accordingly 

"  The  record  demonstrates  that  the  court  of  probate  passed 
upon  and  found  all  facts  necessary  to  uphold  its  judgment  and 
justify  its  approval  of  the  instrument  as  a  will ;  to  wit,  the  legal 
capacity  and  mental  competency  of  the  testatrix  to  make  a  will, 
that  she  had  made  one  in  fact,  and  in  due  form  of  law,  and  that 
it  was  duly  attested  as  her  will.     Without  all  these  facts  found, 

1  31  Conn.  417. 
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the  judgment  had  no  legal  basis  to  stand  upon.  Standing  ou 
them,  it  could  not  be  overthrown This  record  says  in  sub- 
stance that  the  Court  of  Probate  found  that  the  testamentary 
paper  in  question  was  the  will  of  Prances  E.  Hubbard,  and  conse- 
quently that  she  had  one  degree  at  least  of  testamentary  capacity  ; 
but  whether  she  was  found  to  have  had  both  or  not  the  record  does 
not,  with  conclusive  certainty,  disclose.  The  will  must  therefore 
operate  upon  something,  on  one  kind  of  property  or  on  both ; 
otherwise  it  would  not  be  a  will.  But  to  concede  to  it  the  efficacy 
of  a  will  in  its  operation  upon  the  personal  property  is  all  that  is 
necessary  to  uphold  the  judgment  of  approval  by  the  court." 

The  case  of  Hibshman  v.  Diilleban^  is  a  leading  and  well-con- 
sidered case  upon  this  point.  The  plaintiff  in  that  suit  brought 
his  action  for  a  legacy ;  the  defendants  pleaded  a  release  ;  the  plain- 
tiff replied  per  fraudem  ;  and  the  defendants  rejoined,  by  way  of 
estoppel,  that  on  the  exhibition  of  the  administration  account  by 
themselves,  the  plaintiff  then  excepted  to  the  same,  and  that  the 
release  pleaded  was  exhibited  to  the  Orphans'  Court  as  a  full 
answer  and  a  satisfactory  bar  to  the  exception ;  and  that  it  was 
held  a  good  and  valid  release.  The  question  was  finally  raised  by 
demurrer  whether  the  validity  of  the  release  had  passed  in  rem 
jvdicatam  ;  and  the  Supreme  Court  of  Pennsylvania  held  that  it 
had  not. 

Mr.  Chief  Justice  Gibson,  in  speaking  for  the  court,  said :  "The 
validity  of  the  release  was  drawn  into  contest  incidentally ;  and 
the  point  being  thus  incidentally  decided  against  him,  can  no  more 
prejudice  his  title  in  another  court  than  can  the  decision  of  a  surro- 
gate or  register  prejudice  the  title  of  an  unsuccessful  claimant  of 
administration  to  the  estate  of  a  decedent.  Again,  the  point  was 
not  actually,  or  at  least  necessarily,  decided.  The  plaintiff's  ex- 
ceptions to  the  administration  account  were  also  the  exceptions  of 
Henry  Dulleban's  trustees ;  and  whether  the  release  were  good  or 
bad  was  a  question  whose  decision  could  not  supplant  a  decision 
of  them  on  the  merits.  It  did  not  supplant  it ;  and  the  gratuitous 
determination  of  a  point  involving  the  question  of  fraud,  which  had 
no  effect  there,  ought  to  have  no  effect  here,  especially  to  deprive 
the  plaintiff  of  a  trial  by  jury." 

A  similar  question  arose  in  Dunckle  v.  Wiles,^  That  was  an 
action  of  ejectment  for  seven  acres  of  land  ;  in  which  the  defend- 

1  4  Watts,  183.  ,  »  5  Denio,  296. 


00  THE  LAW   OF  ESTOPPEL. 

aut  gave  in  evidence  the  record  of  a  judgment  in  favor  of  his 
grantor  against  the  present  plaintiff,  in  an  action  of  trespass  quare 
olausum  free/it ;  the  close  being  a  large  one,  and  embracing  the  one 
ill  question.  Tlie  defendant  to  that  action,  now  plaintiff,  pleaded 
that  the  close  in  question  was  his  own  soil  and  freehold.  Issue  was 
joined,  and  judgment  given  in  favor  of  the  grantor  of  the  present 
defendant.  In  the  court  below,  the  record  of  this  judgment  was 
held  a  bar  to  the  plaintiff's  action  ;  but  on  appeal  the  Supreme 
Court  reversed  the  ruling. 

Beardsley,  C.  J.,  speaking  for  the  court,  said  that  the  verdict 
and  judgment  would  create  an  estoppel  on  the  question  of  title  to 
the  entire  close  in  question,  if  title  to  that  extent  was  shown  to 
have  been  in  controversy  on  the  trial  of  the  first  suit.  But  no 
evidence,  he  said,  out  of  the  record,  had  been  produced  to  show 
whether  the  whole,  or  a  part  only,  of  the  close,  was  in  question 
before  ;  so  that  the  point  would  have  to  be  determined  from  the 
record. 

If  a  close  was  to  be  regarded,  said  he,  like  a  horse  or  an  ox,  as 
entire  and  indivisible,  it  would  follow  that  judgment  on  the  ques- 
tion of  title  must  be  conclusive  as  to  all  the  land  of  which  it  was 
constituted.  Assuming  this  principle  as  correct,  a  plaintiff  in  tres- 
pass quare  clausum  fregit,  the  close  having  been  described  in  the 
declaration,  and  liberum  tenementum  pleaded,  could  only  recover 
by  proving  a  trespass  coextensive  territorially  with  the  close  as 
described.  There  would  be  no  difficulty,  however,  in  doing  this, 
since  upon  the  principle  assumed  the  close  was  one  and  indivisi- 
ble, so  that  a  trespass  upon  any  part  would  necessarily  be  a  tres- 
pass upon  the  whole.  But  such,  he  said,  was  not  the  law.  In 
trespass  quare  clausum  fregit,  the  plaintiff  might  recover  on  proof 
of  a  trespass  done  to  a  part  only  of  the  close,  although  he  had  no 
right  whatever  to  the  residue  ;  and  the  plea  of  liberum  tenementum 
would  be  sustained  by  showing  that  the  defendant  had  title  to  the 
place  where  the  alleged  trespass  was  committed,  although  such 
place  was  but  part  of  the  entire  close  to  which  the  plea  had 
reference.  This  principle  was  well  settled.^  He  said  that  it  must 
follow  that  as  the  plaintiff  in  the  action  of  trespass,  of  which  evi- 
dence had  been  given  in  the  present  case,  might  have  recovered 
without  showing  an  injury  coextensive  with  the  whole  close  de- 

1  King  V.  Dunn,  21  Wend.  253  ;  Rich  tier,  11  Enst,  51  ;  Tapley  „.  Wainwright, 
17.  Rich,  16  Wend.  663;  Stevens  v.  Whis-    5  Barn.  &  Ad.  SPS.    j 
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scribed  in  the  declaration,  and  as  the  defendant  might  have 
maintained  his  plea  by  proving  title  to  that  part  of  the  close  on 
which  the  supposed  trespass  had  been  committed,  it  was  no  neces- 
sary consequence  of  the  issue  that  the  title  to  the  entire  close  was 
in  question.  The  record  was  therefore  no  bar.  The  judgment  was 
undoubtedly  conclusive  of  everything  necessarily  involved  in  the 
issue,  or  of  that  which,  falling  within  its  limits,  had  come  directly  in 
question.  But  the  title  to  the  entire  lot  had  not  necessarily  been 
drawn  in  issue,  and  no  extrinsic  evidence  had  been  offered  to 
show  that  the  title  to  the  seven  acres  now  in  question  had  been 
directly  tried.  The  injury  complained  of  in  the  former  suit  might 
have  been  done  to  anotlier  and  distinct  part  of  the  close,  to  which 
part  alone  the  plea  might  have  had  reference.  In  order  to  render 
the  record  in  that  case  an  estoppel  in  this,  it  was  necessary  to 
prove  by  extrinsic  evidence  that  the  title  to  the  seven  acres  was 
directly  in  controversy  in  the  former  suit.^ 

An  excellent  case  upon  this  branch  of  the  subject  was  decided 
in  1850  in  the  Court  of  Appeals  of  New  York.^  It  was  an  eject- 
ment for  a  certain  lot  of  land  in  New  York  City,  taken  by  the 
municipal  corporation  for  widening  a  street.  The  corporation  had 
appli.ed  to  the  Supreme  Court,  according  to  the  statute,  to  appoint 
commissioners  to  examine  and  report  upon  the  subject.  They  did 
60  ;  the  Supreme  Court  confirmed  the  report ;  the  land  was  taken, 
and  conveyed  to  parties  under  whom  the  defendants  claimed.  The 
plaintififs  desired  to  show  that  these  proceedings  were  void,  on  the 
ground  that  the  legislature  had  assumed  unconstitutional  powers 
in  passing  the  statute  under  which  the  property  was  taken  ;  but  the 
defendants,  inter  alia,  contended  that  the  plaintiffs  were  estopped 
by  the  adjudication  of  the  Supreme  Court  confirming  the  report  of 
the  commissioners ;  that  court  having  had  jurisdiction  to  adjudicate 
between  the  corporation  and  tiie  plaintiffs,  and  the  question  now 
before  the  court  having  then  been  put  in  issue  and  determined.  It 
was  held,  however,  that  there  was  no  estoppel. 

Mr.  Justice  Jewett,  who  delivered  the  judgment  of  the  court, 
first  premised  that  the  Supreme  Court,  under  the  street  law,  exer- 
cised its  powers  as  a  court,  and  not  as  commissioners  appointed  by 
the  legislature  ;  and  that  its  decisions  in  such  matters  were  judg- 

1  To  the  same  eflfect  he  cited  the  Ian-        ^  Embqry  v.  Conner,  3  Comst.  511. 
guage  of  Lord  Tenterden,  C  3.,  in  Ba«- 
sett  V.  Mitchell,  2  Barn.  &  Ad.  99. 
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ments  of  the  court,  and  subject  to  review  on  appeal ;  though  in 
this  particular  it  was  a  court  of  limited  jurisdiction.* 

He  then  proceeded  to  say  that,  to  determine  the  question  in- 
volved by  this  point,  it  became  necessary  to  see  what  matters  were 
referred  to  the  Supreme  Court,  in  street  cases,  for  adjudication, 
and  wliat  were  the  issues  between  the  parties ;  "  because,"  to 
quote  his  language,  "  ordinarily  the  parties  or  their  privies  are 
only  concluded  by  a  judgment  of  a  court  upon  such  matters  as  are 
in  issue  between  them  in  the  cause  or  proceeding  referred  to  it  for 
determination." 

Under  the  statutes  there  was  nothing  submitted  to  the  court,  he 
said,  but  the  appointment  of  the  commissioners,  and  the  confirma- 
tion of  their  report.  This  Involved  only  the  question  of  the  fit- 
ness of  the  persons  named  as  commissioners,  and  the  regularity  of 
the  proceedings  of  the  corporation  and  the  commissioners,  and  the 
justness  of  the  estimate  and  assessment  made  and  reported  by  the 
latter.  The  question  whether  the  statute  had  the  legal  effect  to 
transfer  to  the  corporation  the  legal  title  of  the  owner  of  the 
lands  proposed  to  be  taken,  was  not,  and  could  not  be,  from  the 
nature  of  the  case,  determined  by  the  court.  And  although  the 
statute  declared  that  the  report,  when  confirmed  by  the  court, 
should  be  final  and  conclusive  upon  all  persons,  and  that  the  title 
to  the  land  should  be  vested  in  the  city  government  in  fee  simple  ; 
still  this  was  by  force  of  the  statute,  and  not  as  an  adjudication 
upon  the  question  by  the  Supreme  Court.  The  whole  proceeding 
was  but  a  mode  adopted  by  the  State  to  exercise  its  right  of  emi- 
nent domain,  through  a  power  confided  to  the  corporation  of  New 
York,  or  its  officers.  The  confirmation  of  the  proceeding  under 
the  statute  could  in  no  sense  be  deemed  an  adjudication  upon  the 
effect  of  these  proceedings.  The  order  of  confirmation  merely 
concluded  the  parties  in  respect  to  the  regularity  of  the  prelimi- 
nary proceedings,  and  did  not  conclude  either  party  as  to  their 
effect.  And  whether  the  statute  was  or  was  not  constitutional, 
had  not  been,  and  could  not  properly  have  been,  determined  by  the 
court,  BO  as  to  estop  the  owners  from  making  the  question  in  the 
action  brought  for  the  recovery  of  tlie  premises. 

The  effect  of  a  statutory  pardon  for  acts  of  trespass  committed 
in  a  time  of  rebellion,  in  cases  of  conviction  pleaded  as  an  estoppel, 

1  Striker  i>.  Kelly,  7  Hill,  9 ;  S.  C.  in  Error,  2  Donio,  323 ;  2  Cow.  &  H.  Notes, 
946. 
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arose  in  Benson  v.  Idle.^  The  plaintiff  in  that  case  brought  an 
audita  querela,  upon  the  following  facts,  as  appeared  by  demurrer. 
Before  the  restoration  of  Charles  2,  the  defendant  in  the  audita 
querela  brought  an  action  of  trespass  against  tlie  present  plaintiff 
for  taking  cloth  ;  to  which  the  present  plaintiff  pleaded  that  he 
was  a  soldier  and  compelled  by  the  military  ;  his  fellow-soldiers 
threatening  to  hang  him  "  as  high  as  the  bells  in  the  belfry  "  if 
he  refused.  The  plaintiff  replied  de  injuria  sua  propria ;  and 
judgment  was  given  for  him,  and  execution  of  the  defendant's 
lands.  Then  came  the  act  of  indemnity,^  which  pardoned  all  acts 
of  hostility  done  in  the  time  of  rebellion,  and  from  thenceforth 
discharged  all  personal  actions  for  any  trespass  committed  daring 
the  wars,  and  all  judgments  and  executions  thereon,  but  without 
restoring  property  already  taken  by  execution,  or  directing  any 
account  to  be  given  of  the  same.  This  act,  called  The  Convention, 
had  been  followed  by  another  of  confirmation ;  ^  and  upon  these 
two  acts  of  parliament  the  plaintiff  brought  this  audita  querela. 
The  defendant  pleaded,  by  way  of  estoppel,  the  former  verdict,  to 
show  that  the  taking  was  not  an  act  of  hostility.* 

But  the  court  were  all  of  opinion  that  judgment  should  be  given 
for  the  present  plaintiff;  for  his  remedy  was  very  proper  in  the 
acts  of  Parliament.  And  they  said  that  it  was  immaterial  whether 
the  taking  was  an  act  of  hostility  or  not,  and  there  was  no  estop- 
pel in  the  case. 

The  case  of  Carter  v.  James  ^  was  an  action  of  debt  on  an  in- 
denture of  mortgage,  whereby  the  defendant  covenanted  to  pay  the 
plaintiff  £  600,  with  interest^  on  a  certain  day.  The  defendant 
pleaded  by  way  of  estoppel,  that  the  plaintiff  had  brought  suit 
against  him  in  a  former  action  of  debt  on  bond,  conditioned  in  the 
penal  sum  of  £  1200,  for  the  payment  of  £  600  and  interest ;  al- 
leging it  to  be  the  same  principal  sum  and  interest  as  were  secured 
to  the  plaintiff  by  a  mortgaged  deed  of  even  date  with  the  bond. 
The  present  plea  further  stated  that  the  defendant  in  the  former 
action  pleaded  an  usurious  agreement  made  between  the  plaintiff 
and  himself,  and  averred  that  the  bond  sued  upon  was  given  in  pur- 
suance of  this  agreement.    The  plaintiff  traversed  the  allegation  in 

1  2  Mod.  37.  eo  the  court  held  that  even  if  there  had 

'12  Car.  2,  c.  11.  been  an  estoppel  he  had  set  it  at  large. 
»  13  Car.  2,  c.  7.  5  13  Mees.  &  W.  137. 

*  He  also  added  a  traverse  on  this  point ; 
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italics  ;  whereupon  issue  was  joined,  and  verdict  found  for  the  de- 
fendant. The  question  in  the  present  action  was  whether  the 
plea  was  a  good  jestoppel  against  the  plaintiff  to  deny  the  alleged 
usury.     The  court  were  of  opinion  that  it  was  not. 

Alderson,  B.,  said  that  the  usurious  agreement,  set  out  in  the 
plea  in  the  former  action,  went  on  to  state  that  it  was  agreed  that 
a  bond  should  be  given  to  secure  this  usurious  interest,  and  that  in 
pursuance  of  that  agreement  the  bond  in  question  was  executed 
for  the  principal  and  interest  named  in  it.  This  latter  allegation 
alone  being  traversed,  the  only  issue  the  jury  had  to  try,  he  con- 
tinued, was  whether  the  bond  was  given  for  the  sum  mentioned, 
of  &  600.  The  jury  found  that  it  had  been  so  given  ;  and  ineiden- 
tally  it  was  taken  for  granted  that  if  the  bond  was  given  as  a 
security  for  that  debt  and  the  amount  of  interest  alleged  in  the 
former  plea,  the  interest  so  secured  was  usurious,  according  to 
the  previous  averments  in  the  plea,  which  were  not  put  in  issue 
by  the  plaintiff,  but  admitted  by  him  for  the  purposes  of  that 
suit,  and  for  the  purposes  of  that  suit  only.  "  If  therefore," 
said  he,  "  the  plaintiff  were  to  be  deemed  estopped  now,  when  the 
point  in  issue  was  not  raised  at  all  in  the  former  suit,  he  would  be 
deemed  estopped  by  the  finding  of  a  matter  which  he  never  dis- 
puted, and  on  which  the  jury  gave  no  verdict,  and  the  court  no 
judgment.^  I  take  it  that  the  party  is  only  estopped  by  the  form 
of  the  record  in  that  action  from  recovering  on  the  bond,  or  dis- 
puting that  any  of  the  issues  then  determined  by  the  jury  were 
wrongfully  decided ;  but  that  he  is  not  estopped  by  any  of  the 
other  facts  which  were  taken  in  that  case  to  be  true  merely  for  the 
purpose  of  deciding  the  question  at  issue." 

In  a  case  in  Pennsylvania,^  it  appeared  that  a  judgment  debtor, 
owning  two  lots,  sold  one  of  them  without  discharging,  the  lien 
upon  it ;  and  this  lien  was  subsequently  revived  generally.  But  the 
court  held  that  the  vendee  of  the  lot  sold  was  not  concluded  by  the 
judgment  from  asking  that  satisfaction  be  exacted  from  other  lands 
of  the  vendor. 

Questions  of  this  character  have  arisen  in  actions  for  nuisance. 

1  Parke,  B.,  also  says  that  the  material  665.    And  of  course  there  is  no  estoppel 

facts  alleged  by  one  party  which  are  indi-  as  to  an  immaterial  allegation.     Sweet  v. 

rectly  admitted  by  taking  a  traverse  on  Tuttle,  14  N.  Y.  465. 
some  other  fact    arc  only   conclusive  in        ^  McCormick's  Appeal,  57    Penn.    St. 

case  the  traverse  is    found    against    the  54. 
party  making  it.    Boileau  v.  Eutlin,  2  Ex. 
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In  the  case  of  Richardson  v.  Boston,^  in  the  Supreme  Court  of  the 
United  States,  the  plaintiff  sued  in  trespass  for  tlie  erection  and 
maintenance  of  a  drain  as  a  nuisance  to  liis  property.  The  de- 
fendant pleaded  the  general  issue  ;  whereupon  the  plaintiff  offered 
in  evidence  the  record  of  a  former  verdict  and  judgment  in  his 
favor  for  the  same  nuisance,  tl>e  continuance  of  which  was  the 
subject  of  the  present  action.     The  record  was  held  inconclusive. 

Mr.  Justice  Grier,  who  delivered  the  judgment,  said :  "  The 
plea  of  the  general  issue,  in  actions  of  trespass  or  case,  does  not 
necessarily  put  the  title  in  issue  ;  and  although  the  judgment  is 
conclusive  as  a  bar  to  future  litigation  for  the  thing  thereby  de- 
cided, it  is  not  necessarily  an  estoppel  in  another  action  for  a  dif- 
ferent trespass.  The  judgment  can  only  give  the  plaintiff  an  ascer- 
tained right  to  his  damages,  and  the  means  of  obtaining  them."^ 

There  is  a  dictum  by  Lord  Chelmsford  ^  to  the  effect  that  a  dis- 
tinction exists  between  the  judgments  of  courts  of  concurrent  and 
courts  of  exclusive  jurisdiction,  in  respect  to  the  effect  of  matters 
incidentally  involved  in  a  case.  "  The  judgments,"  he  says,  "  of 
courts  of  concurrent  jurisdiction  are  evidence  only  where  the  very 
same  matter  comes  distinctly  [i.  e.  directly]  in  issue  between  the 
same  parties.  The  judgments  of  courts  of  exclusive  jurisdiction 
are  evidence  whether  the  matter  arises  incidentally  or  is  the  matter 
directly  in  issue."  But  it  may  well  be  doubted  whether  any  such 
distinction  can  properly  be  drawn.  The  ground  for  it  is  not  ap- 
parent. The  reason  why,  in  the  one  case,  parties  are  not  estopped 
as  to  incidental  matters,  that  such  matters  ai'e  not  presumed  to 
be  examined  with  great  care  and  thoroughness,  is  equally  ap- 
plicable in  the  other  case,  and  seems  decisive  against  the  distinction. 

The  above  cases  are  perhaps  sufficiently  various  to  fully  illus- 
trate the  rule  that  a  judgment  works  an  estoppel  only  as  to  matters 
essential  to  the  decision  of  the  case.  Other  authorities  are  also 
cited  in  the  note.* 

1  19  How.  263.  See  also  Eogers  v.   Ratcliff,  3  Jones, 

2  And  this  is  the  doctrine  of  the  courts  225,  in  which  it  was  held  that  a  verdict 
of  Ohio  and  Massachusetts.  Courtland  v.  upon  a  fact  put  in  issue  by  a  special  plea 
Willis,  19  Ohio,  142;  Standish  </.  Parker,  was  not  conclusively  determined,  when 
2  Pick.  20 ;  S.  C.  3  Pick.  288.  there  was,  by  the  same  verdict,  a  finding 

'  Mackintosh  v.  Smith,  4  Macq.  913, 924.  for  the  defendant,  upon  the  general  issue ; 

'  Peoples.  S.in  Francisco,  27  Cal.  655 ;  the  reason  stated  being  that  the  finding 

People  V.  Johnson,  38  N.  Y.  63  ;  Hadley  for  the  defendant,  upon  the  general  issue, 

».  Albany,  33  N.  Y.  603;  Tams  u.  Lewis,  fixed  the  fact  that  the  plaintiff  had  no 

42  Penn.  St.  402.  cause  of  action,  and  consequently  it  was 
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But  the  question,  what  is  to  be  considered  the  point  in  issue, 
within  the  meaning  of  the  rule,  is  one  of  some  difficulty.  Does 
the  rule  mean  that  the  judgment  is  conclusive  upon  every  point 
which  by  the  evidence  in  the  action  became  necessary  to  the  de- 
cision of  the  case  ?  Or  does  it  mean  that  it  is  conclusive  only  of 
such  matters  as  in  themselves  were,  necessary  to  the  decision, —  that 
is,  only  of  the  main  question  and  its  consequences,  —  in  contrast 
with  such  matters  as  in  themselves  alone  involved  questions  foreign 
to  the  cause  of  action,  but  which  in  the  position  of  the  case  became 
necessary  to  its  decision.  There  is  some  conflict  upon  the  sub- 
ject. Without  attempting  to  follow  the  trackless  and  conflicting 
course  of  the  many  cases  upon  this  point,  we  shall  be  content  with 
the  presentation  of  one  clearly  cut  decision,  and  the  addition  of 
our  own  view  of  the  question. 

Chief  Justice  Parker,  after  quoting  the  rule  from  the  Duchess 
of  Kingston's  Case,  in  the  case  of  King  v.  Chase,^  which  involved 
this  question,  said  :  "  Any  fact  attempted  to  be  established  by  evi- 
dence, and  controverted  by  the  adverse  party,  may  be  said  to  be 
in  issue,  in  one  sense.  As,  for  instance,  in  an  action  of  trespass,  if 
the  defendant  alleges  and  attempts  to  prove  that  he  was  in  another 
place  than  that  where  the  plaintiif 's  evidence  would  show  him  to 
have  been  at  a  certain  time,  it  may  be  said  that  this  controverted 
fact  is  a  matter  in  issue  between  the  parties.  This  may  be  tried, 
and  may  be  the  only  matter  put  in  controversy  by  the  evidence  of 
the  parties.  But  this  is  not  the  matter  in  issue  within  the  mean- 
ing of  the  rule.  It  is  that  matter  upon  which  the  plaintiff  pro- 
ceeds by  his  action,  and  which  the  defendant  controverts  by  his 
pleadings,  which  is  in  issue.  The  declaration  and  pleadings  may 
show  specifically  what  this  is,  or  they  may  not.  If  they  do  not, 
the  party  may  adduce  other  evidence  to  show  what  was  in  issue, 
and  thereby  make  the  pleadings  as  if  they  were  special. 

"  But  facts  offered  in  evidence  to  establish  the  matters  in  issue 
are  not  themselves  in  issue,  within  the  meaning  of  the  rule, 
although  they  may  be  controverted  on  the  trial.  Deeds  which 
are  merely  ofiered  in  evidence  are  not  in  issue,  even  if  their 
authenticity  be  denied.  When  a  deed  is  merely  offered  as  evidence 
to  show  a  title,  whether  in  a  real  or  personal  action,  there  is  no  non 

unnecessary  to  investigate  the  matter  of        l  15  N.  H.  9. 
the  special  plea.  See  Burwell  v.  Caanaday, 
3  Jones,  165. 
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est  factum  involved  in  the  matters  put  in  issue  by  the  plea  of  nul 
disseizin,  or  not  guilty,  which  makes  the  execution  of  that  deed  a 
matter  in  issue  in  the  case,  notwithstanding  the  jury  may  be  re- 
quired to  pass  upon  the  fact  of  its  execution.  The  verdict  and 
judgment  do  not  establish  that  fact  the  one  way  or  the  other,  so 
that  the  finding  is  evidence.  The  title  is  in  issue.  Tlie  deed 
comes  in  controversy  directly,  in  one  sense  ;  that  is,  in  the  course 
taken  by  the  evidence  it  is  direct  and  essential.  But  in  another 
sense  it  is  incidental  and  collateral.  It  is  not  a  matter  necessary,  of 
itself,  to  the  finding  of  the  issue.    It  may  be  made  so  by  the  parties. 

"  This  may  be  illustrated  by  the  case  before  us.  Laying  out  of 
consideration  the  question  whether  this  i&  a  case  between  the  same 
parties,  the  former  action  was  for  taking  certain  oats.  The  matter 
in  issue  was  the  title  to  the  oats,  and  the  conversion  by  the  de- 
fendant in  that  case.  Upon  that  the  jury  passed.  They  found 
that  the  plaintiff  had  no  title,  or  that  the  defendant  did  not  con- 
vert them,  which  may  be  involved  in  the  first.  It  may  be  shown 
by  parol  evidence,  if  necessary,  upon  which  ground  the  verdict 
proceeded  ;  aiid  it  appears  in  this  case  that  they  found  the  plain- 
tiff had  no  title.  The  conversion  by  the  defendant  in  that  case 
was  not  denied  if  the  plaintiff  had  title.  That  matter  is  settled. 
The  verdict  and  judgment  may  be  given  in  evidence  in  another 
action  for  the  oats,  between  those  parties,  and  is  conclusive ;  but 
that  is  the  extent  of  what  was  in  issue. 

"  It  appears  that  the  title  set  up  in  that  case  was  by  a  mort- 
gage. In  finding  that  the  plaintiff  had  no  title,  the  jury  must 
have  been  of  opinion  that  the  mortgage  was  fraudulent.  It  is 
contended  that  this  was  in  issue,  and  the  only  matter  in  issue. 
But  this  was  only  a  controversy  about  a  particular  matter  of  evi- 
dence, upon  which  the  plaintiff  then  relied  to  show  title.  If  that 
was  the  only  matter  in  issue,  the  plaintiff  might  bring  another 
suit  for  those  oats,  against  the  same  defendant,  and,  relying  upon 
some  other  title  than  that  mortgage,  try  the  title  to  the  oats  over 
again.     Can  he  do  so  ?    Clearly  not,  and  the  reason  is,  that  it  is 

Ins  title  which  has  been  tried,  and  he  is  concluded The 

question  whether  the  mortgage  was  fraudulent  came  up  only  inci- 
dentally, by  reason  of  his  relying  on  that  as  his  title  ;  but  the 
mortgage  was  not  in  issue.^  .... 

"  There  are  cases  which  conflict  to  some  extent  with  the  principle 

>  Towns  V.  Nims,  5  N.  H.  263. 
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we  have  thus  stated  ;  some  of  them  holding  that  in  order  to  make 
a  record  evidence  to  conclude  any  matter,  it  should  appear  from 
the  record  itself  that  the  matter  was  in  issue,  and  that  evidence 
cannot  be  admitted  that  under  such  a  record  any  particular  mat- 
ter came  in  question ;  while  others  maintain  that  a  former  judg- 
ment may  be  given  in  evidence,  accompanied  with  such  parol 
proof  as  is  necessary  to  show  the  grounds  upon  which  it  proceeded, 
where  such  grounds,  from  the  form  of  the  issue,  do  not  appear  by 
the  record  itself;  provided  that  the  matters  alleged  to  have  been 
passed  upon  be  such  as  might  legitimately  have  been  given  in  evi- 
dence under  the  issue  joined,  and  such  that,  when  proved  to  have 
been  given  in  evidence,  it  is  manifest  by  the  verdict  and  judgment 
that  they  must  have  been  directly  and  necessarily  in  question  and 
passed  upon  by  the  jury.^ 

"  Wliile,  on  the  one  hand,  we  do  not,  with  the  Supreme  Court 
[of  New  York,  in  the  case  just  cited],  deem  it  essential  that  the 
record  should  of  itself  show  that  the  matter  was  in  issue,  in  order 
to  make  the  determination  of  it  conclusive,  we  are  of  opinion,  on 
the  other,  that  the  general  principle  laid  down  in  the  Court  of 
Errors  is  too  broad,  in  holding  the  judgment  to  be  conclusive  upon 
all  matters  which  might  legitimately  have  been  given  in  evidence 
under  the  issue  joined,  and  such  that,  when  proved  to  have  been 
given  in  evidence,  it  is  manifest  by  the  verdict  and  judgment  that 
they  must  have  been  directly  and  necessarily  in  question,  and  passed 
upon  by  the  jury  ;  as  this  must  include  all  matters  which  came 
in  question  collaterally,  by  the  evidence  offered,  if  they  were  of 
such  a  nature  as  that  it  appears  that  the  jury  must  or  should  Have 
passed  upon  them." 

We  have  given  Chief  Justice  Parker's  opinion  thus  fully,  that 
the  reader  may  get  the  full  force  of  perhaps  the  most  ably  consid- 
ered case  upon  that  side  of  the  question.  We  ai-e  not,  however, 
convinced  by  the  learned  judge's  reasoning.  The  decision  is  not 
only  contrary  to  the  doctrine  of  many  of  the  leading  authorities,^ 

1  Jackson  i).  "Wood,  3  Wend.  27 ;  S.  C.  of  a  former  action  by  himself  for  neces- 
in  error,  8  Wend.  9.  saries  against  the  same  defendant,  which 

2  Outram  v.  Morewood,  3  East,  346  ;  Burt  suit  had  turned  upon  the  very  same  point, 
V.  Sternbergh,  4  Cow.  559 ;  Wood  v.  Jacli-  that  the  wife  had  been  turned  Out  of  doors, 
son,  8  Wend.  9.  But  see  Leutz  v.  Wallace,  and  which  point  had  been  decided  in  the 
17  Penn.  St.  412, — an  action  for  neces-  plaintiff's  favor.  But  the  record  was  ex- 
saries  furnished  a  wife  and  child.  To  prove  eluded,  on  the  alleged  ground  that  the 
that  the  wife  had  been  turned  out  of  doors,  question  had  not  been  directly  in  issue  in 
the  plaintiff  offered  in  evidence  the  record  the  former  suit. 
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but  an  examination  of  tlie  rule  of  res  judicata  will  show  its  infir- 
mity. This  rule  is  based  on  the  ground  that  there  has  already  been 
a  fair  and  full  trial  of  the  matter,  which  one  or  the  other  party  is 
endeavoring  to  litigate  again  ;  and  the  reason  why  there  is  no 
estoppel  as  to  matters  not  necessarily  involved  in  the  decision  of 
the  case  is  that,  from  the  very  fact  that  they  were  not  of  the 
essence  of  the  action,  they  would  not  require,  and  in  all  probabil- 
ity did  not  receive,  that  searching  examination  and  scrutiny 
that  would  be  given  to  a  matter  in  issue,  the  decision  of  which 
would  determine  the  case.  But  just  so  soon  as  any  matter, 
though  in  itself  alone  foreign  to  the  cause  of  action,  has  become 
vital  to  the  determination  of  the  case,  and  the  pivot  on  which  the 
case  turns,  at  that  moment  it  absorbs  within  itself  the  entire  case  ; 
the  ground  of  action  is  lost  in  it  for  the  time  ;  and  the  whole  force 
of  evidence,  examination,  analysis,  and  argument  are  directed  to 
the  solution  of  the  issue  made  by  it.  The  main  question  in  the 
cause,  if  it  had  distinctly  arisen  alone,  could  not  have  received  a 
more  tliorough  investigation  ;  and  the  matter  itself,  thus  in  issue, 
would  command  as  careful  a  consideration  as  if  it  had  been  the 
main  and  only  question  in  controversy.  In  the  case  of  the  mort- 
gage in  King  v.  Chase,  supra,  the  validity  of  the  instrument 
would  undoubtedly  be  as  thoroughly  considered  in  the  action  of 
trover  as  if  a  direct  action  had  been  brought  between  the  parties 
to  it  to  cancel  it.  If  this  is  true,  we  see  no  reason  why  the  de- 
cision in  the  action  of  trover  should  not  be  conclusive  upon  the 
validity  of  the  mortgage  in  all  subsequent  actions  between  the  par- 
ties.^ But  we  should  make  it  a  criterion  of  the  conclusiveness  of 
the  verdict  \ipon  such  a  matter,  that  it  clearly  appear  that  the 
whole  case  turned  exclusively  upon  its  decision,  so  tliat  it  must 
have  received  as  thorough  an  investigation  as  in  a  suit  brought  for 
the  specific  purpose  of  deciding  the  point;  for  if  it  should  appear 
that  it  might  have  been  determined  the  same  way  upon  other 
grounds  also,  there  could  then  be  no  certainty  that  the  decision  of 
•he  point  relied  on  as  an  estoppel  had  received  a  full  examination, 
such  as  an  estoppel  is  presumed  to  rest  upon.  And  such  a  case 
would  be  presented  upon  a  general  verdict,  unexplained,  involving 
several  diverse  issues.     That  we  may  not  be  misapprehended,  let 

1  The  Supreme  Court  of  the  United  ment  is  conclusive  of  all  matters  which 

States  seem  to  have  gone  still  further  than  might  properly  have  been  consideifd  in  the 

this  in  the  recent  case  of  Aurora  City  o.  case.   See  2  Taylor,  Evidence,  5  1513. 
West,  7  Wall.  82 ;  deciding  that  a  judg- 
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US  take  for  illustration  an  action  in  ejectment,  and  suppose,  first, 
that  the  defendant  relies  solely  upon  a  mortgage  from  the  plaintiflF, 
letting  him  into  possession,  and  verdict  for  the  plaintiff;  secondly, 
that  the  defendant  relies  both  upon  the  mortgage  and  a  deed  from 
the  plaintiff's  ancestor,  and  general  verdict  for  the  defendant.  In 
the  case  first  put,  we  should  say  that  the  validity  of  the  mortgage 
had  received  as  exhaustive  an  examination  as  it  was  capable  of; 
and  we  can  see  no  good  reason  why  the  verdict  should  not  be  con- 
clusive in  a  suit  in  chancery  between  the, parties  to  have  the  mort- 
gage cancelled  as  a  cloud  upon  the  plaintiff's  title.  But  tb 
second  case  is  entirely  different.  The  decision  may  have  rested  c 
the  ground  of  the  validity  of  either  the  deed  or  the  mortgage ;  an 
we  cannot  see  how,  in  a  suit  to  cancel  either  or  both,  this  verdict, 
unexplained,  could  be  an  estoppel.  The  certainty  upon  which  alone 
an  estoppel  can  exist  is  wanting.  But  if  it  is  once  established,  be- 
yond all  doubt,  that  the  whole  case  turned  upon  the  validity  either 
of  the  mortgage  or  of  the  deed  exclusively  and  independently,  this 
should  end  the  controversy  forever.  Of  course,  if  the  verdict  is 
special  the  same  conclusion  follows. 

We  make  no  mention  here  of  the  question  of  the  conclusiveness 
of  a  judgment  upon  a  point  pretermitted,  which  might  have  been 
put  in  issue  ;  the  subject  will  be  considered  in  the  following  pages. 

We  come  now  to  the  consideration  of  matters  not  passed  upon 
in  the  former  judgment.  Such  a  point  arose  in  an  action  in  the 
King's  Bench,  to  recover  the  proceeds  of  certain  bags  of  clover.^ 
The  defendant  pleaded  an  award  ;  to  which  the  plaintiff  replied 
that  the  subject-matter  of  the  present  suit  was  not  included  in  the 
reference  ;  and  issue  was  joined  on  the  replication.  The  plaintiff 
was  allowed,  in  the  court  below,  to  prove  that  the  matter  of  the 
present  action  had  not  been  laid  before  the  arbitrators;  upon 
which  he  obtained  a  verdict.  Motion  was  then  made  by  the  de- 
fendant to  set  aside  the  verdict,  and  for  a  new  trial,  on  the  ground 
that  the  terms  of  reference,  being  "  all  matters  in  difference,"  were 
conclusive  on  the  parties  as  to  all  causes  of  action  subsisting  be- 
tween them  prior  to  the  submission ;  of  which  the  subject-matter 
now  in  question  was  one.  But  the  motion  was  refused  ;  the  court 
assigning  no  ground  for  the  decision. 

In  the  court  below,  a  case  was  alluded  to  precisely  similar.^  In 
that  case  the  defendant,  among  other  things,  pleaded  that  an  action 

'  Eavee  v.  Farmer,  4  Term,  HO.  2  Golightly  v.  Jollicoe,  lb.  note.  ^ 
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had  been  brought  by  the  plaintiflF  for  some  other  matter,  in  which 
all  matters  in  difference  had  been  referred ;  that  the  arbitrator 
ordered  several  sums  to  be  paid,  and  that  the  parties  sliould  give 
general  releases  ;  and  that  the  defendant  did  pay  the  money,  and 
that  the  releases  were  given.  The  plaintiff  replied  that  the  present 
matters  were  not  before  the  arbitrator,  to  which  the  defendant 
demurred.  Lord  Mansfield  said  that  the  only  question  was  whether 
a  submission  of  all  matters  in  difference  was  a  submission  of  mat- 
ters not  in  difference  ;  and  judgment  was  given  for  the  plaintiff. 

A  similar  principle  decided  Seddon  v.  Tutop.^  The  action  was 
for  goods  sold  and  delivered  ;  to  which  there  was  a  plea  of  former 
recovery.  The  plaintiff  replied  that  he  was  now  suing  on  differ- 
ent promises  ;  and  from  the  evidence  it  appeared  that  the  plaintiff 
in  the  former  suit  had  declared  on  a  promissory  note,  and  for  goods 
sold;  but  that  on  executing  a  writ  of  inquiry  he  gave  no  evidence 
on  the  count  for  goods  sold,  taking  his  damages  for  the  amount  of 
the  promissory  note  only.  It  was  held  that  the  judgment  was  not 
a  bar  to  tlie  present  suit. 

Lord  Kenyon,  C.  J.,  said :  "  There  cannot  be  two  opinions  re- 
specting the  justice  of  this  case.  It  is  admitted  that  the  plaintiff 
had  two  demands  against  the  defendant,  the  one  on  a  promissory 
note,  the  other  for  goods  sold  ;  that  on  executing  the  writ  of 
inquiry  in  the  former  action,  evidence  was  only  given  on  the  first 
demand  ;  that  the  plaintiff  recovered  damages  adapted  to  that 
demand  ;  and  that  the  other  demand  for  the  goods  still  remains 

unsatisfied The  issue  was,  whether  the  damages  demanded 

in  this  action  have  been  already  satisfied  by  the  recovery  in  the 
former  action  ;  and  most  clearly  they  have  not.  Tiie  case  of 
Markham  v.  Middleton  ^  is  extremely  different  from  the  present. 
There  the  plaintiff  had  but  one  demand  ;  and  though  the  jury  gave 
inadequate  damages  for  tliat  demand  on  account  of  tlie  plaintiff's 
not  being  prepared  with  proof  of  his  whole  bill,  he  would  have  been 
barred  by  that  verdict  if  it  had  stood.  But  in  this  case  there  were 
two  distinct  demands,  not  iu  tlie  least  blended  together ;  and 
though  the  plaintiffs  might  iu  the  first  action  have  proved  this  de- 
mand, owing  to  inadvertence  they  did  not ;  and  the  recovery  on 
the  note  in  tliat  action  is  no  bar  to  their  demand  in  this,  whicli  is 
for  goods.  In  truth,  this  is  a  question  of  great  delicacy  ;  we  must 
take  care  not  to  tempt  persons/  to  try  experiments  in  one  action, 

1  6  Term,  607.  '  2  Strange,  1259. 
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and,  when  they  foil,  suffer  them  to  bring  other  actions  for  the 
same  demand.  The  plaintiff  who  brings  a  second  action  ought  not 
to  leave  it  to  nice  investigation  to  see  whether  the  two  causes  of 
action  be  the  same  ;  he  ought  to  show  beyond  all  controversy  that 
the  second  is  a  different  cause  of  action  from  the  first,  in  whibh  he 
failed.  In  this  case  it  is  clearly  shown  that  the  demand  was  not 
inquired  into  in  the  former  action." 

In  Webster  v.  Lee,^  the  question  arose  whether  a  promissory  note 
not  due  must  .have  passed  under  consideration  in  the  case  of  a  sub- 
mission of  "  all  demands  between  the  parties."  The  court  allowed 
the  fact  to  be  proved  that  the  note  was  not  laid  before  the  arbitrator. 

Parsons,  C.  J.,  said  that  either  party  might  prove  what  demands 
then  existed.  That  a  promissory  note  was  a  demand  to  certain 
purposes,  he  said,  could  not  be  denied.  Yet  it  might  well  be  ques- 
tioned whether  a  submission  of  all  demands  to  arbitrators  included 
an  acknowledged  debt  not  in  controversy,  and  concerning  which 
there  was  no  difference  or  dispute.  If,  he  continued,  it  was  a  fair 
construction  of  such  a  submission,  that  it  included  all  matters  in 
difference,  then  either  party  might  prove  that  a  particular  demand 
was  not  laid  before  the  arbitrators,  and  so  was  not  a  matter -in  dif- 
ference between  the  parties.  But  as  either  party  might  submit  to 
the  arbitrators  all  demands,  the  presumption  was  that  all  demands 
were  in  fact  submitted  ;  but  the  presumption  might  be  disproved. 

But  without  deciding  that  an  agreement  to  refer  "  all  demands  " 
was  subject  to  the  same  construction  as  a  submission  of  "  all  mat- 
ters in  difference,"  the  chief  justice  said  that  it  was  manifest  that 
an  agreement  to  refer  might  not  be  executed ;  and  he  said  that 
evidence  might  be  received  to  show  the  fact. 

And  where,  to  an  action  upon  a  note,  the  defendant  pleaded  a 
former  judgment  thereon,  and  the  fact  was  that  in  the  former 
action  the  plaintiff  sued  upon  this  note  and  another,  but  that  he 
withdrew  the  note  in  question  before  judgment,  it  was  held  that 
the  action  was  sustainable  ;  though  in  fact  the  court,  acting  as  a 
jury,  in  the  former  suit,  expressed  an  opinion  in  favor  of  the  plain- 
tiff on  both  notes.2 

1  5  Mass.  334.  sued  upon  the  other  note.   Hughes  «.  Alex- 

"  Wood  V.  Corl,  4  Met.  203.     So  the  ander,  5  Duer,  488.   See  Treadwell  v.  Steb- 

mnker  of  two  notes,  having  a  common  de-  bins,  6  Bosw.  538  ;  Clark  v.  Sammons,  12 

fence  to  each,  but  having  failed  to  plead  Iowa,  368 ;  Freeman  v.  Bass,  34  Ga.  355  ; 

it  in  an  action  upon  one  of  the  notes,  is  Maghee  v.  Collins,  27  Ind.  83.     See  also 

not  estopped  thereby  from  pleading  it  when  Hooker  v.  Hubbard,  102  Moss.  239. 
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The  same  pi-inciple  is  illustrated  in  White  v.  Moseley.^  That 
was  an  action  of  trespass  quare  clausum  fregit,  for  tearing  down  a 
mill-dam.  The  defendants  pleaded  a  former  recovery ;  to  which 
the  plaintiffs  replied  that  that  was  for  a  different  cause  of  action. 
Issue  was  joined  on  the  replication.  It  was  admitted  that  the  act 
complained  of  in  the  former  suit  was  the  passing  over  the  mill-lot 
by  the  defendants,  after  they  had  returned  from  the  opposite  side 
of  the  river,  where  they  had  torn  down  the  dam.  They  contended 
that  the  trespass  now  sued  for  was  one  and  the  same,  or  at  least  a 
part  of  the  same  trespass,  as  that  sued  for  before.  The  defence 
was  overruled  in  the  court  below  ;  and  that  decision  was  sustained 
on  appeal.  The  ground  taken  was  that  the  trespasses  were  distinct 
and  independent.  The  court  said  that  if  the  defendants  had  gone 
upon  the  mill-lot  in  order  to  complete  their  design  of  destroying 
the  dam,  there  would  have  been  but  one  trespass  ;  and  the  circum- 
stance, in  such  case,  that  they  had  passed  over  the  land  of  a 
stranger  (which  was  the  fact)  in  going  from  one  close  to  the  other 
would  have  been  immaterial.  But  they  said  the  object  of  the  de- 
fendants seemed  to  have  been  to  destroy  the  dam ;  and  this  was 
effected  before  they  recrossed  the  stream. 

In  Loring  v.  Mansfield,^  the  plaintiff  sued  to  recover  the  amount 
of  a  partial  payment  which  he  alleged  he  had  made  upon  a  note  of 
his  held  by  the  defendant,  and  which  had  not  been  allowed  in  a 
former  suit  by  the  defendant  upon  the  note.  The  present  plaintiff 
appeared  and  defended  that  suit,  but  then  said  nothing  of  the 
alleged  partial  payment  now  in  question.  The  court  held  that  the 
action  could  not  be  maintained  ;  distinguishing  the  case  from  the 
prior  cases  of  Howe  v.  Smith,^  and  Fowler  v.  Shearer.*  The  point 
of  distinction  was  that  in  those  cases  the  judgment  was  obtained: 
by  default ;  that  there  was  a  trust  and  confidence  between  the 
parties  ;  and  that  tlie  defendant  had  a  right  to  expect  that  the 
plaintiff  in  taking  judgment  would  make  the  allowance  of  the  pay- 
meirt.  But  in  the  present  case  the  plaintiff  was  present  and 
defended  the  former  action,  and  should  have  alleged  and  proved 
tlie  payment  in  question.  The  case  of  Moses  v.  Macferlan  ^  was 
also  distinguished  by  the  fact  that  the  defendant  could  not  avail 
himself,  by  way  of  defence  against  the  judgment,  of  the  matter 

1  8  Pick.  356.  *  7  Mass.  14. 

2  17  Mass.  394.  6  2  Burr.  1005. 
'  16  Mass.  305. 
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now  sued  upon  ;  whereas  in  the  present  case,  the  plaintiff  had  a 
remedy  by  review.  Marriott  v.  Hampton  ^  was  also  referred  to  as 
a  much  stronger  case  than  the  present ;  in  which  case  it  appeared 
that  the  evidence  of  payment  had  not  been  voluntarily  withheld. 
The  receipt  had  been  mislaid,  and  there  was  no  other  proof  of  the 
payment ;  so  that  the  defendant  could  not  have  defended  himself 
at  the  former  trial.  But  the  court  thought  the  rule  inflexible,  and 
refused  to  sustain  the  action. 

In  a  recent  case  in  the  Supreme  Court  of  New  York,^  it  is  said 
that  this  case  of  Loring  v.  Mansfield  overrules  Rowe  v.  Smith, 
above  cited.  In  Binck  v.  Wood,  the  case  referred  to,  the  maker  of 
a  promissory  note  had  made  a  partial  payment  upon  it,  which  had 
not  been  indorsed.  The  payee  sued  upon  the  note,  and  recovered 
judgment  for  the  full  amount ;  the  maker  not  defending.  A 
surety  in  the  note,  having  paid  the  judgment,  took  an  assignment 
of  it,  and  brought  an  action  to  recover  the  amount  of  the  partial 
payment ;  but  the  court  held  the  action  not  sustainable.  The 
case  of  Smith  v.  Weeks  ^  was  overruled.  The  court  said  that  this 
case  found  no  support  in  New  York  or  in  England,  or  in  any  of  the 
States  to  whose  authorities  they  had  been  referred,  except  in  Rowe 
V.  Smith,  which,  as  has  been  said,  was  considered  as  overruled.^ 
"  The  law,"  said  they, "  cannot  uphold  the  trust  and  faith  that  allow 
a  man  to  lie  by,  as  the  plaintiff  here  did  in  the  first  suit,  and  rest 
upon  the  belief  that  the  plaintiff  there  would  not  do  what  in  the 
summons  or  complaint  he  had  expressly  notified  this  plaintiff  he 
would  do,  namely,  take  judgment  for  the  whole  amount  of  the  note, 
and  then  maintain  an  action  to  recover  back  part  of  the  judgment 
on  the  ground  that  his  just  confidence  had  been  betrayed."  And 
this  seems  to  be  the  better  opinion.^ 

In  Burwell  v.  Knight,^  a  still  more  recent  case,  the  plaintiff 
sued  upon  a  demand  which  he  had  alleged  as  a  defence  in  a 
former  action  by  the  defendant.     But  the  plaintiff,  then  defendant, 

1  7  Term,  2G9.  Johns.   244  ;    White  «.   Ward,  lb.   232 ; 

^  Binck  V.  Wood,  43  Barb.  315.   Peck-  Battey  ».  Button,  13  Johns.  187  ;  Walker 

ham,  J.  V.  Ames,  2  Cowen,  428 ;  Dcy  v.  Dox,  9 

»  26  Barb.  463.  Wend.  129 ;   Lo  Guen    u.  Gouvcneur,   1 

*  The  following  cases  were  cited  :  Til-  Johns.  Cas.  436 ;  Marriott  v.  Hampton,  7 

ton  V.  Gordon,   1    N.  H.  33  [overruled  by  Term,  269  ;  Kist  v.  Atkinson,  2  Camp.  63. 

Snow  V.  Prescott,  12  N.  H.  53.5] ;  Broughton  '  To  the  same  effect,  Corey  v.  Gale,  13 

V.  Mcintosh,  1  Ala.  103 ;  Mitchell  ».  San-  Vt  639. 

ford,  1 1  Ala.  69.5  ;   Loomis  u.  Pulver,  9  ^  bl  Barb.  2G7. 
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did  not  appear  upon  the  trial,  and  judgment  was  given  upon  the"" -^ 

testimony  alone  of  the  opposite  party.  The  court  held  the  judg- 
ment no  bar.  In  declaring  a  rule,  they  said,  though  the  pleadings 
presented  the  same  claim,  still  if  no  testimony  was  given  in  sup- 
port of  it,  and  it  was  not  submitted  to  the  court  or  jury,  it  would 
not  be  barred,  unless  it  was  a  claim  which  the  party  was  bound  to 
present  and  litigate  in  the  former  suit.^  These  cases  seem  difficult 
to  reconcile.  The  better  opinion  and  the  tendency  of  the  courts, 
however,  favor  the  rule  in  Binck  v.  Wood. 

Florence  v.  Jenings  ^  was  another  and  a  recent  case  upon  this 
subject.  The  action  was  for  a  certain  sum  of  money,  stipulated  to 
have  been  given  as  interest,  at  the  rate  of  £  20  per  month,  in  case 
of  default  in  paying  a  certain  bill  of  exchange.  The  facts  were  that 
the  plaintiff  discounted  for  the  defendant  a  bill  for  £  250,  drawn  by 
the  latter  on  one  D'Arcy,  and  accepted  by  him ;  he  and  the  defend- 
ant at  the  same  time  signing  the  following  memorandum,  addressed 
to  the  plaintiff:  "  Sir :  In  consideration  of  your  discounting  the 
under-mentioned  bill,  we  do  jointly  and  severally  undertake,  if  the 
same  is  not  wholly  paid  at  maturity,  to  pay,  as  interest  thereon,  £  20 
for  each  month,  any  portion  of  which  shall  have  elapsed  after  ma- 
turity of  the  said  bill,  and  until  the  same  is  wholly  paid  and 
satisfied."  At  the  foot  of  this  memorandum  was  written,  "  £  250. 
Jennings  on  D'Arcy  at  three  months."  Tliis  bill  not  having 
been  paid  at  maturity,  the  plaintiff  sued  the  defendant  thereon, 
claiming  interest  at  the  rate  of  £  20  per  month,  according  to  the 
above  agreement ;  but  declaring  only  upon  the  bill ;  upon  which 
he  obtained  judgment.  Afterwards  he  brought  the  present  action 
for  the  sum  of  interest  due  according  to  the  memorandum.  Issue 
was  finally  joined  upon  demurrer  by  the  defendant ;  the  ground 
of  the  demurrer  being,  that  as  the  plaintiff  had  recovered  damages 
for  the  non-payment  of  the  bill,  and  had  voluntarily  forborne  to 
take  judgment  for  the  stipulated  interest,  he  could  not  bring  a 
second  action  for  such  interest. 

The  court  allowed  the  plaintiff  interest  to  the  date  of  the  judg- 
ment, but  denied  it  to  him  after  that  time.  Cockburn,  C.  J.,  in 
pronouncing  judgment,  said  that  the  interest  due  under  tlie  con- 
tract, though  constituting  a  distinct  debt,  and  properly  declared 
for  in  a  count  upon  the  agreement,  or  for  interest,  was  only  a  sub-r 
stitute  for  the  interest  ordinarily  recoverable  as  damages  upon  a 
1  See  Snow  v.  Prescott,  12  N.  H.  535.  ■'  2  Com.  B.  N.  S.  454. 
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bill.  Therefore  when  judgment  had  been  recovered,  and  the  claim 
upon  the  bill  had  become  res  judicata  (so  that  any  further  interest 
payable  would  be  upon  the  judgment,  under  the  statute,  and  not 
upon  the  bill),  the  right  to  interest  upon  the  agreement  ceased. 
But  as  to  the  interest  which  accrued  prior  to  the  judgment,  the 
case,  he  said,  was  different.  It  was  clear  that  the  plaintiff  had  not 
recovered  the  interest  now  claimed  ;  and  looking  at  the  declara- 
tion, which  determined  the  scope  of  the  former  action,  the  plain- 
tiff could  not  have  recovered  such  interest  in  that  action,  for  want 
of  a  count  upon  the  agreement,  or  for  interest.^ 

In  a  case  in  Maine  ^  it  appeared  that  the  plaintiff  had  some 
years  before  erected  buildings  on  his  wife's  land.  Upon  her  death 
her  heir  at  law  recovered  judgment  for  the  land  in  a  real  action 
against  the  plaintiff,  and  entered  into  possession  under  the  judg- 
ment. The  plaintiff  subsequently  brought  the  present  suit  against 
the  heir  to  recover  the  value  of  the  buildings.  But  the  action 
was  not  sustained. 

Tenney,  J.,  said  it  was  the  plaintiff's  duty,  in  the  former  action, 
to  defend  and  protect  all  his  rights.  Whether  he  had  then  set  up  his 
rights  by  betterment  claim  or  otherwise  did  not  appear,  and  was 
of  no  importance.  The  judgment  and  possession  were  a  bar  to 
the  present  suit. 

Upon  the  principle  in  the  above  cases,  a  debtor  cannot  bring  an 
action  to  recover  illegal  interest,  after  judgment  on  a  note  for  the 
full  amount.^  So  where  one  brings  an  action  for  the  rent  of  a  cer- 
tain period,  and  obtains  judgment  for  only  part  of  the  time,  this 
will  bar  an  action  for  the  residue.*  In  the  case  cited,  Mr.  Justice 
Wilde  thus  epitomized  the  law  upon  this  point :  "  The  law  is  per- 
fectly settled,  that  when  a  party  brings  an  action  for  a  part  only  of  an 
entire  and  indivisible  demand,  and  obtains  judgment,  he  cannot 
subsequently  maintain  an  action  for  another  part  of  the  same  de- 
mand." ^  And  it  is  immaterial  whether  this  was  done  intentionally 
or  by  mistake.® 

There  has  been  some  conflict  as  to  the  question  whether  a  cross- 
action  can  be  maintained  by  an  employer  for  the  negligent  or  im- 

1  See  Florence  t).  Drayson,  1  Com.  B.  '  Smith  i>.  Jones,  15  Johns.  229;  Wil- 

N.  S.  584.  lard  i>.  Sperry,  16  Johns.  121  ;  Phillips  v. 

"  Doak  V.  WiswoU,  33  Maine,  355.  Berick,  16  Johns.  136 ;  Miller  v.  Covert, 

'  Footman  v.  Stetson,  32  Maine,  17.  1  Wend.  487. 

*  Warren  v.  Comings,  6  Cash.  103.  «  Wickersham  v.  Whedon,  33  Mo.  561. 
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proper  performance  of  services  after  an  action  by,  and  judgment 
in  favor  of,  the  person  performing,  in  which  the  defendant  omitted 
to  allege  the  ill  performance  ;  and  the  same  question  arises  in  the 
case  of  the  sale  of  goods  which  fail  to  correspond  with  the  warranty. 
Can  the  vendee,  after  suit  by,  and  judgment  in  favor  of,  the  vendor, 
in  which  the  inferiority  of  the  goods  was  not  set  up,  maintain  a 
cross-action  for  the  breach  of  warranty  ?  The  question  in  the 
form  first  suggested  arose  in  the  recent  case  of  Gates  v.  Preston.^ 

The  plaintiff  in  that  case  sued  a  surgeon  for  negligent  perform- 
ance of  professional  service  ;  and  the  defendant  relied  upon  a 
judgment  in  his  own  favor  in  an  action  for  the  value  of  his  ser- 
vices, in  which  case  the  defendant,  now  plaintiff,  had  confessed 
judgment  without  trial.  The  Court  of  Appeals  ruled  that  the 
judgment  was  a  bar. 

"  In  such  a  case,"  said  the  court,  "  the  right  of  action  (there 
being  no  denial  thereof)  is  by  implication  admitted ;  and  when 
there  is,  in  the  answer  of  the  defendant,  an  express  and  direct  ad- 
mission by  him  of  the  plaintiff's  right  to  recover,  and  a  consent  to 
the  entry  of  a  judgment  for  a  certain  amount,  it  is  an  admission 
on  the  record  of  all  the  facts  which  the  plaintiff  would  have  been 
bound  to  prove  on  a  denial  of  the  cause  of  action  alleged  by  him 
in  his  complaint." 

The  court  rested  the  doctrine  on  the  decisions  of  the  same  court 
in  White  v.  Merritt,^  and  in  Davis  v.  Tallcot.*  In  the  first  of  these 
cases  the  plaintiff  sued  the  defendants  for  damages  for  a  violation 
of  duty  in  the  collection  of  a  bill,  and  for  false  and  fraudulent 
representations  concerning  their  connection  with  it,  whereby  the 
plaintiff  had  been  drawn  into  an  unfortunate  litigation.  The  de- 
fendants relied  upon  a  judgment  in  their  favor  in  an  action  by 
them  to  recover  for  an  advance  made  in  behalf  of  the  very  trans- 
action in  which  the  bill  was  given.  In  this  action  the  plaintiff, 
then  defendant,  had  been  prevented  from  making  his  defence  of 
violation  of  duty  by  the  false  representations  of  the  present  defend- 
ants, and  had  allowed  judgment  to  go  against  him,  and  had  paid 
the  same.  There  was  a  demurrer  to  this  defence ;  but  the  de- 
murrer was  overruled  and  the  defence  held  good. 

Mr.  Justice  Welles,  in  delivering  judgment,  said :  "  By  the 
judgment  it  is  established  that  it  was  legal  and  proper  that  the 
plaintiff  should  pay  the  defendants  the  amount  of  their  advanca 

1  41  N.  Y.  113  (1S69).  2  7N.  Y.  352.  3  12  N.  Y.  184. 
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with   the  interest  and  commissions,  which  is  utterly  inconsistent 

with  the  plaintiff's  claim  to  recover  it  back.^      No  averment  is  to 

•be  admitted  to  contradict  a  judgment  or  to  dispute  any  legitimate 

inference  deducible  therefrom To  sustain,  this  action  to 

recover  back  the  advance  would  be  to  open  the  judgment  and  in- 
quire into  its  propriety  and  legality.  That  cannot  be  done  collat- 
erally." 

The  case  of  Davis  v.  Tallcot,  above  cited,^  belongs  to  the  second 
class  mentioned  at  the  beginning  of  the  subject  under  consideration. 
It  was  an  action  for  breach  of  contract  to  furnish  machinery  of  a 
specified  kind  and  quality.  The  defendants,  as  in  the  preceding 
case,  relied  upon  a  judgment  in  their  favor  in  an  action  for  the 
price  of  the  machinery.  In  that  action  the  present  plaintiffs  had 
at  first  pleaded  the  breach  now  sued  for  ;  but  before  the  trial  they 
withdrew  the  defence,  and  confessed  judgment.  The  court  held 
the  judgment  a  bar  to  the  present  action. 

Gardner,  C.  J.,  observed,  speaking  for  the  court :  "  It  is  obvious 
that,  by  withdrawing  their  claim  to  damages,  the  then  defendants  did 
not  waive  their  right  to  insist  upon  their  defence.  The  plaintiffs, 
notwithstanding,  must  have  established  their  title  to  the  price  stipu- 
lated, by  proof  that  the  machinery  was  made  within  the  time  and 
in  the  manner  called  for  by  the  agreement ;  and  the  vendees  were 
at  liberty  to  meet  and  combat  these  proofs  by  counter-evidence  on 
their  part.  Now  this  is  precisely  what  was  done ;  or  rather  the 
necessity  for  introducing  evidence  to  sustain  the  action  was  supers 
seded  by  the  admission  of  the  then  defendants  in  open  court, '  that 
they  were  indebted  to  the  manufacturers  for  the  causes  of  action 
mentioned  in  their  complaint.'  As  the  cause  of  action  and  the 
indebtedness  of  the  defendants  were,  by  the  complaint,  made  de- 
pendent on  a  full  performance  of  the  contract  by  the  parties  who 
instituted  the  suit,  the  concession  of  the  defendants  was  equivalent 
to  an  admission  on  the  record  to  that  effect ;  and  the  report  of  the 
referee,  followed  by  the  judgment  of  the  court,  consequently  estops 
the  parties  to  that  suit  from  ever  after  questioning  that  fact  in  any 
controversy  arising  upon  the  same  agreement." 

1  This,  it  would  seem,  was  not  the  ob-  the  bill,  and  in  getting  the  plaintiff  into  a 

ject  of  the  present  suit ;  the  purpose,  as  bad  suit.     Indeed,  the  learned  judge  him- 

it  would  seem  from  the  reporter's  state-  self  so  states  the  nature  of  the  proceeding 

ment,  was  to  recover  damages  for  the  vio-  on  the  next  page, 
lation  of  dut^r  in  occasioning  the  loss   of       '  12  N.  Y.  184. 
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But  the  doctrine  of  these  cases  has  lately  been  denied  in  a  case 
in  the  Superior  Court  of  Cincinnati.^  The  plaintiff  in  tliat  case 
sued  the  defendant,  a  physician  and  surgeon,  for  "  carelessly,  neg- 
ligently, and  improperly  "  treating  her  arm ;  to  which  action  tlie 
defendant  pleaded  a  judgment  in  his  favor^  before  a  justice  of  the 
peace,  in  an  action  against  the  present  plaintiff  to  recover  for  his 
services  in  attending  the  plaintiff  for  her  arm.  To  tliat  action, 
tl\e  plaintiff,  tlien  defendant,  did  not  appear,  though  duly  served 
with  notice.  A  demurrer  was  entered  to  the  plea ;  and  the  de- 
murrer was  sustained. 

Said  Mr.  Justice  Hagans,  for  the  court :  "  In  looking  into  the 
justice's  record,  it  appears  that  the  judgment  against  the  plaintiff 
for  the  professional  services  of  the  defendant  was  taken  by  default, 
and  on  the  testimony  of  the  defendant  himself  only.  It  was  cer- 
tainly not  necessary,  in  order  to  entitle  the  plaintiff  in  that  case  to 
recover,  that  he  should  prove  that  he  was  not  guilty  of  any  negli- 
gence in  his  professional  treatment.  It  was  enough  to  show  simply 
that  he  performed  the  services  at  the  defendant's  request,  and  their 
value,  and  the  fact  that  the  amount  was  due.  There  were  no 
pleadings  and  no  issues.  There  is  notliing  in  the  record  to  show 
that  the  question  of  negligence  was  involved.  Now  it  is  argued 
on  the  authority  of  Gates  v.  Preston  ^  (which  is  a  case  exactly  like 
the  present,  except  that  there  the  defendant,  before  the  magistrate, 
consented  in  writing  to  a  judgment),  that  the  judgment  recovered 
for  the  services  before  the  magistrate  is  a  direct  admission  on  the 
record  by  the  plaintiff  in  this  case  of  all  the  facts  which  tlie  plaintiff 
before  the  magistrate  would  have  been  bound  to  prove  on  a  denial  of 
the  cause  of  action  alleged  there ;  and  that  the  recovery  by  the  plain- 
tiff there  was  dependent  on  a  full  performance  of  his  duties  in  the 
treatment  of  his  patient ;  and  that  the  plaintiff  here  is  estopped 
from  questioning  that  fact  in  any  controversy  on  the  same  agree- 
ment for  services. 

"  We  do  not  see  how  the  plaintiff,  in  the  case  before  the  magis- 
trate, was  bound  to  prove  that  he  was  guilty  of  no  negligence  in 
his  treatment  of  the  arm  before  he  could  recover  for  his  services 
therein.  It  was  enough  to  prove  the  services  and  their  value. 
We  are  inclined  to  think  with  Judge  Daniels,  who  dissented  in 

1  Sykea  v.  Bonner,  Cin.  Sup.  Ct.  Eep.  Craigue,  31  Barb.  534;  Davis  v.  Tallcot, 
464  (1871).  12  N.  Y.  184;  White  v.  Merritt,  7  N.  Y. 

"  41  N.   Y.  113;    and  of  Bellinger  v.    352. 
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Gates  V.  Preston,  that  the  question  of  malpractice  was  not  neces- 
sarily in  issue  before  the  justice Tlie  merits  of  this  case, 

under  the  circumstances,  could  not  necessarily  be  involved  without 
an  issue  on  the  question  of  negligence ;  and,  so  far  as  the  record 
and  the  pleadings  show,  the  evidence  adduced  before  the  justice 
was  for  a  different  purpose.  The  effect  of  that  judgment  cannot 
be  extended  or  enlarged  by  argument  or  implication  to  matters,  so 
far  as  the  record  shows,  which  were  not  actually  heard  and  de- 
termined."^ 

But,  with  all  respect,  we  must  doubt  the  soundness  of  this  posi- 
tion. The  ground  taken  would  apply  equally  to  a  case  of  payment. 
Would  the  plaintiff  have  been  bound  to  prove  a  partial  payment 
for  his  services  ?  To  ask  is  to  answer  the  question.  Could  the 
defendant  afterwards  sue  for  the  amount  of  the  payment  ?  Clearly 
not.^  The  truth  is,  the  learned  judge  misapplies  the  doctrine 
that  a  judgment  is  conclusive  only  of  matters  essential  to  the  de- 
cision ;  it  has  no  application  at  all  to  such  a  case.  The  rule 
merely  relates  to  matters  which  in  point  of  fact  were  brought  in 
issue ;  it  never  arises  in  cases  of  judgment  by  default,  or  as  to 
matters  which  were  not  specifically  put  in  issue  either  in  the  plead- 
ings or  in  the  proof.  The  question  always  is,  in  such  cases,  was 
the  verdict  on  such  and  such  a  point  in  actual  controversy  an  essen- 
tial element  in  the  determination  of  the  case  ?  The  doctrine  that 
a  necessary  matter  of  defence,  not  specifically  put  in  issue,  is  con- 
clusively determined  against  the  defendant,  by  a  judgment  for  the 
plaintiff,  does  not  take  its  origin  from  the  fact  that  it  was  a  neces- 
sary element  in  the  decision ;  it  is  based  on  the  ground  entirely 
that  the  defendant,  having  had  an  opportunity  to  make  defence, 
voluntarily  failed  and  neglected  to  do  so.^ 

The  English  courts  maintain  the  same  rule  as  that  declared 
in  the  case  just  under  consideration,  but  upon  very  different 
grounds.*  The  case  first  cited  was  an  action  for  damages  for  the 
non-performance  and  improper  performance  of  certain  work ;  in 
bar  of  which  the  defendant  relied  upon  a  judgment  in  his  own 
favor  in  an  action  for  the  price  of  the  work.     In  that  action,  as  in 

1  Ihmsen  v.  Ormsby,  32  Penn.  St.  198 ;  »  Binck  v.  Wood,  43  Barb.  315. 

Mallett  V.  roxcroft,  1  Story,  474  ;  Spooner  *  Davis  v.  Hedges,  Law  R.  6  Q.  B.  687 

V.  Davis,  7  Pick.  147.  (1871)  ;  Mondel  ».   Steel,  8  Mees.  &  W. 

'  Binck  V.  Wood,  43  Barb.  315 ;  Loring  858. 
V.  Mansfield,  17  Mass.  394. 
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Sykes  v.  Bonner,  supra,  the  defendant  had  not  alleged  the  improper 
performance. 

The  court,  Hannen,  J.,  began  by  quoting  the  language  of  Parke, 
B.,  in  Mondel  v.  Steel,  just  cited,  which  was  as  follows :  "  Formerly 
it  was  the  practice,  where  an  action  was  brought  for  an  agreed 
price  of  a  specific  chattel,  sold  with  a  warranty,  or  of  work  which 
was  to  be  performed  according  to  contract,  to  allow  the  plaintiff  to 
recover  the  stipulated  sum,  leaving  the  defendant  to  a  cross-action 
for  the  breach  of  warranty  or  contract ;  in  which  action,  as  well 
the  difference  between  the  price  contracted  for  and  the  real 
value  of  the  articles  or  of  the  work  done  as  any  consequential 

damage  might  have  been  recovered But  after  the  case  of 

Basten  v.  Butter,^  a  different  practice,  which  had  been  partially 
adopted  before,  in  the  case  of  King  v.  Boston,^  began  to  prevail, 
and  being  attended  with  much  practical  convenience,  has  been 
since  generally  followed ;  and  the  defendant  is  now  permitted  to 
sliow  that  the  chattel,  by  reason  of  the  non-compliance  with  the 
warranty  in  the  case,  and  tlie  work,  in  consequence  of  the  non-per- 
formance of  the  contract,  in  the  other,  were  diminished  in  value. 
....  In  all  these  cases  of  goods  sold  and  delivered  with  a  war- 
ranty, and  work  and  labor,  as  well  as  the  case  of  goods  agreed  to 
be  supplied  according  to  a  contract,  the  rule  which  has  been  found 
so  convenient  is  established ;  and  it  is  competent  for  the  defendant  in 
all  of  tliose,  not  to  set  off,  by  a  proceeding  in  the  nature  of  a  cross- 
action,  the  amount  of  damages  which  he  has  sustained  by  breach 
of  the  contract,  but  simply  to  defend  himself  by  showing  how 
much  less  the  subject-matter  of  the  action  was  worth  by  reason 
of  the  breach  of  contract ;  and  to  the  extent  that  he  obtains,  or 
is  capable  of  obtaining,  an  abatement  of  price  on  that  account, 
he  must  be  considered  as  having  received  satisfaction  for  the  breach 
of  contract,  and  is  precluded  from  recovering  in  another  action  to 
that  extent,  but  no  more." 

Mr.  Justice  Hannen  then  proceeds  to  say  that  the  particular 
point  decided  in  Mondel  v.  Steel  was,  that  one  who  has  fairly  ob- 
tained an  abatement  of  the  price  of  work  done,  in  an  action 
against  him,  by  reason  of  a  breach  of  contract  in  its  execution, 
was  not  precluded  from  suing  for  special  damage  resulting  from 
the  breach  of  contract.  "  But,"  continued  the  learned  justice,  "  it 
leaves  undecided  the  question  whether  he  was  bound  to  obtain  the 

1  7  East,  479.  =  7  East,  481,  n. 
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abatement  in  the  action  in  which  he  was  a  defendant,  or  might 
recover  it  in  a  cross-action.  The  expression  of  Parke,  B.,  which 
was  a  good  deal  relied  on  in  the  argument,  that '  to  the  extent  that 
he  obtains,  or  is  capable  of  oltaining,  an  abatement  of  price,  he  must 
be  considered  as  having  received  satisfaction  for  the  breach  of  con- 
tract,' has  reference  to  the  facts  of  the  case  in  which  the  plaintiff 
did  claim  and  did  obtain  an  abatement.  It  is  <;lear  that  before 
any  action  is  brought  for  the  price  of  an  article  sold  with  a  war- 
ranty, or  of  work  to  be  performed  according  to  contract,  the 
person  to  whom  the  article  is  sold,  or  for  whom  the  work  is  done, 
may  pay  the  full  price  without  prejudice  to  his  right  to  sue  for  the 
breach  of  warranty  or  contract,  and  to  recover  as  damages  tlie 
difference  between  the  real  value  of  the  chattels  or  work,  and 
what  it  would  have  been  if  the  warranty  or  contract  had  not  been 
broken.  Is  there  any  reason  why  he  should  be  deprived  of  this 
right  by  the  mere  fact  of  his  opponent  having  commenced  an 
action  for  the  price  ?  We  think  that  there  is  none,  and  that  there 
are  some  stroilg  reasons  why  he  should  jiot. 

"  It  appears  from  the. passages  above  cited  from  the  judgment  in 
Mondel  v.  Steel,  that  the  present  practice  of  allowing  the  defence  of 
the  inferiority  of  the  thing  done  to  that  contracted  for  to  be  applied 
in  reduction  of  damages  was  introduced  (on  the  same  principle  that 
the  statutes  of  set-off  were  passed)  for  the  benefit  of  defendants. 
It  would  greatly  diminish  the  benefit,  and  in  some  cases  altogether 
neutralize  it,  if  the  defendant  was  not  allowed  an  option  in  the 
matter.  The  hypothesis  is,  that  the  plaintiff  for  the  price  is  in  de- 
fault. The  conditions  on  which  he  can  bring  his  action  are  usually 
simple  and  immediate.  The  warranted  chattel  has  been  delivered, 
or  the  work  contracted  for  has  been  done  ;  and  the  right  to  bring 
an  action  for  the  price,  unless  there  is  some  stipulation  to  the  con- 
trary, arises.  On  the  other  hand,  the  extent  to  which  the  breach 
of  warranty  or  breach  of  contract  may  afford  a  defence  is  usually 
uncertain  ;  it  may  take  some  time  to  ascertain  to  what  amount  the 
value  of  the  article  or  work  is  diminished  by  the  plaintiff's  de- 
fault. It  is  unreasonable,  therefore,  that  he  should  be  able  to  fix 
the  time  at  which  the  money  value  of  his  default  shall  be  ascer- 
tained. In  many  cases,  the  extent  to  which  the  value  of  works 
may  be  diminished  by  defect  in  their  execution  may  be  altogether 
incapable  of  discovery  until  some  time  after  the  day  of  payment 
has  arrived.     Surely  the  right  to  redress  for  the  diminution  of 
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TaluG,  wlien  discovered,  ought  not  to  depend  on  the  accident 
whether  the  contracting  party  in  the  wrong  had  or  had  not  issued 
a  writ  for  the  price." 

The  judge  proceeds  to  mention  another  inconvenience  that 
would  result  from  a  different  rule  from  the  one  declared  ;  to  wit, 
that  it  would  tend  to  complicate  and  increase  litigation,  from  the 
fact  that  defective  performance  of  work  generally  involves  conse- 
quential and  recurring  damages  by  reason  of  the  necessity  of  re- 
pairing the  work.  And  he  cited  Mondel  v.  Steel  as  an  express 
authority  for  a  separate  action  in  such  case. 

The  court  came  to  the  conclusion  also  that  the  better  rule  was  that 
the  defendant  liad  the  option  to  divide  the  cause  of  action,  and  use 
it  in  diminution  of  damages  ;  and  that  he  would  tlien  be  conchided 
to  the  extent  to  which  he  obtained,  or  was  capable  of  obtaining,  a 
reduction ;  or  he  might,  as  in  the  present  case,  claim  no  reduction 
at  all,  and  afterwards  sue  for  his  entire  cause. 

Mr.  Justice  Lush,  who  concurred  in  all  except  the  dictum  con- 
cerning allowing  a  division  of  the  action,  drew  the  distinction  very 
clearly  between  the  case  before  the  court  and  the  cases  of  Marriott 
V.  Hampton,!  Hamlet  v.  Richardson,^  and  Brown  v.  McKinally,^  — 
cases  in  which  the  defendants  had  been  compelled  to  pay  money 
under  judgments,  which  subsequent  evidence,  then  inaccessible, 
showed  should  never  have  been  recovered.  "  In  these  cases," 
said  he,  "  the  sole  ground  of  action  was  the  payment ;  and  what 
the  plaintiff  sought  by  the  action  was  to  undo  that  payment  \col- 
lateralli/'],  and  to  place  themselves  in  statu  quo.  In  the  present 
case,  the  cause  of  action  is  the  breach  of  contract ;  that  cause  of 
action  existed  before  and  was  independent  of  the  payment." 

It  seems  to  us  that  the  conclusion  at  which  the  court  arrived,  as 
to  the  case  before  them,  is  inevitable,  if  the  last  sentence  quoted  be 
correct.  If  there  is  a  separate  and  independent  cause  of  action 
given  to  each  party  upon  a  breach  of  the  contract  by  tlie~other, 
neither  can  be  compelled  to  allege  his  defence  of  a  breach  in  a 
suit  by  the  other.  This  must  be  quite  clear  from  the  cases  already 
considered.  Every  cause  of  action  carries  with  it  the  right  to  put 
it  into  judgment.  That  there  is  a  separate  and  independent  cause 
of  action  given  to  each  party  seems  to  result  necessarily  from  this 
fact,  that  either  party  may  sue  the  other  for  a  breach.  For  no 
suit  can  be  maintained  except  upon  a  legal  ground  of  action. 

1  7  T.  R.  269.  ■■'  9  Bing.  644.  '  2  Esp.  278. 
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Now,  as  one  cause  of  action  cannot  in  itself  alone,  when  merged 
in  judgment,  carry  another  and  independent  cause  of  action  with 
it,  it  seems  difficult  to  escape  the  conclusion  that  the  employer,  for 
example,  may  have  an  action  for  negligent  performance  (that  is, 
for  a  breach  of  the  contract  for  faithful  performance)  after  judg- 
ment by  the  employee  for  the  full  value  of  services,  when  the 
employer  pretermits  the  breach  in  the  first  action.^  It  has  been 
in  effect  adjudged  in  a  well-considered  case,'^  that  the  vendor  of 


1  See  Nichols  v.  Tremlett,  1  Sprague, 
361,  367. 

''  Barker  v.  Cleveland,  19  Mich.  230 
(1869).  The  case  was  an  action  by  Cleve- 
land against  Barker  to  recover  Ihe  price  of 
a  quantity  of  cranberries ;  as  a  bar  to 
which  a  verdict  and  judgment  in  favor  of 
Barker  against  Cleveland  were  pleaded  in 
an  action  for  breach  of  the  contract  in  re- 
spect to  the  purchase  of  the  cranberries. 
The  court  below  found  that  there  had  been 
a  valid  contract  of  sale ;  and  that  the  judg- 
ment interposed  was  not  a  bar. 

Chief  Justice  Cooley,  in  delivering  judg- 
ment, opened  the  subject  by  saying  that 
whatever  fact  became  the  subject  of  judicial 
controversy  in  the  suit  for  the  breach  of 
warranty,  and  was  relied  on  by  the  plain- 
tiffs therein  in  support  of  their  action,  was 
necessarily  comprehended  within  the  judg- 
ment rendered,  and  was  thereby,  by  legal 
inference,  conclusively  settled  between  the 
parties  to  the  adjudication.  Jennison  v. 
W.  Springfield,  13  Gray,  544. 

"When  a  party,"  continued  the  eminent 
judge,  "declares  upon  a  contract  of  war- 
ranty contained  in  a  sale  of  chattels,  he 
necessarily  affirms  the  validity  of  the  con- 
tract. The  wananty  does  not  stand  inde- 
pendent of  the  sale,  but  is  inseparably  con- 
nected with  and  forms  a  part  of  it.  It  is 
only  one  of  the  stipulations  in  the  main 
contract ;  and  it  can  neither  be  alleged,  or 
proved,  or  judicially  found,  except  as  a 
part  of  the  sale.  It  is  evident  therefore 
that  the  judgment  in  Wayne  County,  in 
affirming  tiie  warranty,  also  affirmed,  of 
necessity,  the  contract  of  sale ;  and  that  the 
existence  and  validity  of  that  contract 
were  therefore  necessarily  within  the  issue 
in  that  case,  and  arc  now  res  adjudicata. 


"  To  constitute  the  judgment  in  one  case 
a  bar  to  another  action,  it  is  not  essential 
that  the  object  of  the  two  suits  should  be 
the  same,  or  that  the  parties  should  stand 
in  the  same  relative  position  to  each  other. 
It  would  not  be  claimed  by  the  plaiatififs 
in  error,  that  because  they  were  plainiiifs 
in  one  suit  and  defendants  in  the  otlier, 
therefore  their  judgment  should  not  con- 
clude them,  if  the  point  in  controversy  were 
the  same  in  both  cases.  Nor  is  it  impor- 
tant that  in  one  case  it  was  one  stipulation 
of  a  contract  which  was  sought  to  be  en- 
forced, while  the  other  suit  involved  a  dif- 
ferent stipulation  ;  the  validity  or  invalid- 
ity of  the  contract  being  adjudged  in  the 
one  case,  it  is  settled  for  the  other  also. 
Betts  V.  Starr,  5  Conn.  550 ;  Doty  v. 
Brown,  4  N.  Y.  71 ;  Williams  v.  Fitzhugh, 
44  Barb.  321 ;  Walker  v.  Chase,  53  Maine, 
258  ;  Sawyer  v.  Woodbury,  7  Gray,  502 ; 
Birckhead  v.  Brown,  5  Sandf.  134  ;  Castle 
V.  Noyes,  14  N.  Y.  329.  And  it  is  imma- 
terial whether  the  point  was  actually  liti- 
gated in  the  first  suit  or  not,  if  its  determi- 
nation was  necessarily  included  in  the  judg- 
ment.    Bellinger  v.  Craigue,  31  Barb.  537. 

"  As  we  understand  counsel,  they  claim 
that  the  question  of  the  payment  of  the 
purchase  price  was  necessarily  covered  by 
the  issue  in  their  suit  upon  the  warranty ; 
that  the  court  was  required  to  pass  upon  it 
in  order  to  determine  the  amount  of  dam- 
ages they  had  sustained ;  and  that  the  sum 
of  $  100  actually  found  to  have  been  paid 
was  taken  into  account  in  the  judgment 
rendered.  If  the  plaintifTs  in  error  are  cor- 
rect in  these  positions,  then,  unquestion- 
ably, the  judgment  in  the  case  before  us  is 
erroneous. 

"We  have  no  doubt  that  had  Barker 
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goods  is  not  bound  to  set  oif  their  value  in  an  action  by  the 
vendee  for  damages  by  reason  of  the  failure  of  the  goods  to  cor- 
respond with  the  warranty  ;  but  that  the  vendor,  after  judgment 
in  such  action  in  favor  of  the  vendee,  may  maintain  an  action  on 
the  contract  for  the  price  of  the  goods.  The  cases  seem  to  be 
parallel.  There  can  be  no  better  reason  why  the  vendee,  the  first 
suit  being  by  the  vendor,  should  be  required  to  allege  the  in- 
feriority of  the  goods,  than  for  requiring  the  vendor  to  rely  upon 
the  contract  price  in  a  suit  by  the  vendee.  Indeed  tlie  excuse  for 
omitting  the  defence  by  the  vendee  is  stronger  in  many  cases  than 


and  Bewick  proceeded  in  that  case  upon 
the  theory  of  the  total  rescission  of  the 
contract  and  recovered  a  judgment,  such 
judgment  must  hare  been  held  conclusive. 
When  a  vendee  puts  an  end  to  the  contract 
of  sale,  for  the  failure  of  the  vendor  to  per- 
form, and  brings  suit  for  the  recovery  of 
damages,  the  object  of  the  suit  is  to  place 
the  plaintiff,  so  far  as  the  law  can  accom- 
plish that  result,  in  statu  quo.  It  is  obvi- 
ous that  in  such  a  case  the  inquiry  is  of 
the  first  importance,  how  much  has  been 
paid  on  the  contract,  since  such  payment 
constitutes  usually  the  first  and  leading 
item  of  damages.  The  purpose  of  such  a 
suit  is  to  recover  back  the  sums  which  the 
plaintiff  has  paid  out  upon  and  in  conse- 
quence of  a  contract,  the  benefit  of  which 
he  has  lost  through  the  non-performance 
by  the  other  party.  Freeman  v.  Clute,  3 
Barb.  424.  The  issue  therefore  necessarily 
cavers,  and  the  trial  adjusts,  all  questions 
of  payment  of  the  purchase  price ;  and  the 
vendor  is  forever  precluded  from  maintain- 
ing a  suit  for  the  same  or  any  unpaid  por- 
tion thereof. 

"  But  we  do  not  understand  that  an  in- 
quiry concerning  the  amount  of  damages 
sustained  by  a  breach  of  warranty  neces- 
sarily involves  the  question  of  the  payment 
of  the  purchase  price.  If  the  contract  is  a 
valid  one,  it  is  immaterial  to  the  plaintiffs 
action,  in  such  a  case,  whether  he  bought 
for  cash,  or  upon  a  credit  not  yet  expired. 
The  object  of  the  suit  is  foreign  to  the 
question  of  payment.  He  sues  to  recover 
the  difference  between  the  actual  value  of 
the  articles  received  on  the  contract,  and 


what  their  value  would  have  been  had 
they  answered  the  warranty;  and  unless 
the  vendor  defends  on  the  ground  of  non- 
payment of  the  purchase  price,  the  court 
does  not  concern  itself  with  that  question. 
The  parties  in  such  a  case  are  at  liberty  to 
settle  their  controversies  in  one  suit  or  by 
cross-action ;  but  whether  one  suit  is 
brought  or  two,  the  damages  are  measured 
in  the  same  way.  If  the  vendee,  instead 
of  bringing  a  cross-iiction,  sets  up  the 
breach  of  warranty,  by  way  of  recoupment, 
the  vendor  is  entitled  to  recover  the  pur- 
chase price ;  while  the  vendee  will  have 
awarded  to  him,  by  way  of  reduction,  such 
damages  as  he  can  show  he  has  sustained 
by  a  breach  of  the  promise  of  warranty. 

Thornton  v.  Thompson,  4  Gratt.  121 

If,  however,  the  vendee  thinks  proper  to 
bring  an  independent  suit  upon  the  war- 
ranty, the  damages  of  the  respective  par- 
ties are  not  measured  by  any  different 
standard.  If  the  vendee  recovers  in  that 
suit,  he  is  conclusively  presumed  to  recover 
the  full  difference  between  the  value  of  the 
articles  delivered,  and  their  value  as  it 
would  have  been  had  they  complied  with 
the  warranty.  If  the  only  issue  in  the 
case  is  upon  the  warranty,  the  court  will 
not  concern  itself  with  the  inquiry  how 
much  of  the  purchase  price  has  been  paid. 
Perrine  v.  Serrell,  1  Vroom,  458.  And  the 
vendee,  having  recovered  his  damages  in 
that  suit,  is  supposed  to  he  fully  compen- 
sated for  any  deficiency  in  the  articles 
bought,  and  to  be  legally  bound  afterward 
to  pay  any  balance  of  the  purchase  price, 
without  deduction  or  controversy." 
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any  which  the  vendor  can  present ;  for,  as  was  suggested  in  the 
English  case  under  consideration,  it  often  happens  that  the  vendee 
is  not  able  at  the  time  of  the  vendor's  suit  to  ascertain  the  precise 
degree  of  inferiority  of  the  goods.  The  argument  seems  to  us 
conclusive  against  the  soundness  of  the  New  York  cases,  unless  a 
distinction  can  be  made  between  a  judgment  by  confession  and  one 
by  default  or  on  trial  without  alleging  the  defence,  which  hardly 
seems  possible.  In  the  case  of  White  v.  Merritt,  Mr.  Justice 
Welles  seems  to  have  confused  the  case  of  an  action  to  recover 
money  paid  under  a  judgment,  and  that  of  an  action  for  breach  of 
contract  and  fraudulent  representations.  The  distinction  has  al- 
ready been  pointed  out  between  the  cases  ;  the  former  is  a  direct  at- 
tempt to  impeach  a  judgment  collaterally,  while  the  latter  involves 
a  suit  on  a  cause  of  action  separate  from  and  independent  of  the  one 
merged  in  the  judgment.  It  is  worthy  of  note  also  that  if  Cadaval 
V.  Collins  1  be  sound  law,  the  plaintiff  in  White  v.  Merritt  might 
perhaps  have  directly  recovered  the  money  paid  under  the  judg- 
ment, as  money  obtained  by  fraud. 

These  remarks  have  reference  merely  to  the  general  proposition 
that  the  vendee  or  employer  is  not  estopped  by  his  failure  to  allege 
the  inferiority  of  the  goods  or  the  negligent  performance.  We 
are  not  so  confident  of  the  soundness  of  the  further  doctrine,  that 
the  vendee  or  employer  may  also  divide  his  action,  using  first  the 
part  ascertainable  at  the  time  of  the  plaintiff's  action,  and  subse- 
quently suing  for  any  further  damages  since  ascertained.  Indeed, 
the  doctrine  seems  in  direct  conflict  with  the  well-settled  rule  that 
but  one  suit  can  be  maintained  on  one  cause  of  action,  and  that 
one  judgment  merges  forever  all  demands  passed  upon.  The  de- 
fendant's cross-demand  for  the  plaintiif' s  breach  of  contract  is 
single,  and-not  continuous  or  recurring.  The  ill  performance  of  the 
work,  or  the  inferiority  of  the  goods,  was  but  one  fact  and  ground 
of  action,  however  and  whenever  it  may  have  manifested  itself. 
If  it  were  otherwise,  the  demand  might  be  divided  when  it  had  not 
been  relied  upon  in  defence,  and  separate  actions  might  be 
brought ;  and  this  seems  sufficient  to  show  the  unsoundness  of 
the  doctrine.^ 

But  a  careful  distinction  must  also  be  noticed  between  the  case 
where  tiie  plaintiff,  suing  upon  several  distinct  demands,  omits  to 
introduce  evidence  as  to  some  of  them,  and  thus  saves  the  right  of 

1  6  Nov.  &  51.  324  ;  S.  C.  2  Hair.  &  W.  54.  2  See  post,  p.  129. 
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suing  again  as  to  such  demands,  and  the  case  where  he  fails  to 
produce  svfficient  evidence  to  sustain  his  action.  In  the  latter 
ease  he  will  be  barred.^  In  the  case  cited,  Chancellor  Walworth 
said  that  the  question,  whether  a  verdict  and  judgment  for  the  de- 
fendant in  a  former  action  was  a  bar  to  a  second  suit  for  the  same 
cause,  did  not  depend  upon  the  fact  that  the  proof  in  the  former 
suit  was  sufficient  to  sustain  that  action.  "  For,"  he  continued, 
"  when  the  same  matter  was  in  issue  and  submitted  to  the  jury  in 
the  former  suit,  without  sufficient  proof,  the  decision  of  the  jury 
upon  the  matter  in  issue,  and  thus  submitted  to  them,  followed 
by  the  judgment  of  the  court  upon  tbeir  verdict,  will  be  a  bar  to 
another  action  for  the  same  cause  or  matter,  when  the  same  evi- 
dence which  is  necessary  to  sustain  the  second  suit,  if  it  had  been 
given  in  the.  former  action,  would  have  authorized  a  recovery 
therein.  Where  a  general  declaration  embraces  several  causes  of 
action,  the  plaintiff  in  a  second  suit  may  show  that  he  offered  no  evi- 
dence as  to  one  or  more  of  those  causes  of  action,  and  that  the  cause 
went  to  the  jury  upon  a  different  part  of  his  claim  from  that  for 
which  the  second  suit  is  brought.  And  then  the  judgment  in  the 
first  action  will  be  no  bar  to  the  second.  But  where  he  attempts 
to  give  evidence  as  to  all  the  causes  of  action,  and  submits  tlie  ques- 
tion to  the  jury  without  withdrawing  any  part  of  his  claim,  and  he 
fails  as  to  the  whole  or  a  part,  for  want  of  sufficient  proof,  the  de- 
fendant may  insist  upon  the  first  judgment  as  a  bar,  if  the  same 
evidence  which  is  sufficient  to  sustain  the  second  suit  would  have 
authorized  a  recovery  in  the  first  action,  in  case  it  had  been  pro- 
duced upon  the  trial  thereof."  ^ 

The  point  is  well  illustrated  by  the  recent  case  of  the  People  v. 
Smith.^  The  action  in  this  case  was  upon  a  recognizance,  which 
in  point  of  fact  had  been  duly  filed  in  the  office  of  the  county 
clerk.  But  a  former  action  on  the  recognizance  had  been  brought, 
in  which  the  plaintiff  had  failed  to  prove  the  fact  of  filing,  or  that 
it  had  ever  become  a  record  of  the  court.  In  that  case  the  court, 
sitting  without  a  jury,  decided  that  "  the  recognizance  was  never 
filled  up,  or  made  a  record  of  any  court ;  that  no  record  of  such 
recognizance  had  been  made  in  any  court ;  that  to  maintain  an 

1  Miller  t.   Manice,  6   Hill,   lU,  121.  7  Barb.  494;    Jones  v.   Weathersbee,  4 
Per  Walworth,  Ch.  Strob.  50. 

2  Stafford  v.  Clark,  1  Car.  &  P.  403  ;  S.        =51  Barb.  360. 
C.  9  J.  B.  Moore,  724 ;  Ehle  v.  Bingham, 
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action  upon  a  recognizance,  it  must  appear  that  it  was  filed  or 
made  a  record  of  in  the  court  in  which  it  is  returnable  ;  and  that 
the  complaint  of  the  plaintiff  be  dismissed  with  costs."  It  was 
held  that  this  judgment  was  conclusive  upon  the  plaintiff  in  the 
second  action,  and  that  since  he  could  not  now  recover  without 
establishing  the  converse  of  the  above  findings,  his  suit  must  fail. 

But  the  case  has  been  said  to  be  otherwise  where  there  has  been 
a  fraudulent  concealment  of  the  cause  of  action  by  the  opposite 
party .^  In  the  case  cited,  the  facts  were  that  an  insurance  com- 
pany had  taken  a  bond  from  their  agent  for  the  faithful  perform- 
ance of  his  duties.  Judgment  having  been  recovered  upon  the 
bond  for  money  unaccounted  for,  a  scire  facias  was  issued,  assign- 
ing as  a  further  breach  that  the  agent  had,  before  the  judgment, 
received  a  further  sum  for  which  he  failed  to  account,  and  the 
receipt  of  which  he  fraudulently  concealed.  Upon  demurrer  the 
court  held  that  this  concealment  justified  the  company  in  not  pre- 
senting the  sum  in  the  original  proceeding.  It  would  seem,  however, 
that  this  decision  should  rest  on  the  ground  that  the  scire  facias 
was  a  mere  continuance  of  the  original  action,  and  not  stn  inde- 
pendent collateral  proceeding.^  It  is  diflScult  to  see  how  the 
plaintiff  could  have  a  collateral  action  for  a  portion  of  an  entire 
demand,  while  the  remedy  of  a  direct  proceeding  was  at  all  avail- 
able. The  former  course  would  be  unwarranted,  because  the  judg- 
ment merged  and  extinguished  the  original  cause  of  action.  And 
to  allow  the  action  would  be  to  overturn  this  fundamental  prin- 
ciple.^ 

The  leading  case  of  Homer  v.  Pish*  well  illustrates  the  position. 
The  plaintiff  there  sued  to  recover  insurance  money  obtained  by  the 
defendant  upon  a  judgment  against  the  plaintiff.  The  declaration 
alleged  that  the  property  insured  had  perished  before  the  insur- 
ance was  effected  ;  that  the  defendant,  knowing  the  facts,  fraiidu- 
lently  caused  an  insurance  to  be  effected  with  the  plaintiffs  ;  that 
he  subsequently  proved  the  loss  ;  and  then,  in  furtherance  of  their 

1  Johnson  v.  Provincial  Ins.  Co.,  12  a  large  credit  had  hecn  frandnlently  con- 
Mich.  216.  cealed  from  them  at  the  first  trial.   No  suf- 

^  Eldred  v.  Hazlett,  38  Fenn.  St.  16.  ficient  grounds  are  stated  for  the  decision ; 

'  See  post,  p.  129.  The  case  of  Spencer  w.  and  we  are  not  aware  of  any  upon  which 

Vigneaux,  20  Cal.  442,  is,  however,  directly  it  can  rest.     See  also  Cadaval  v.  Collins, 

contrary  to  the  view  above  maintained.    It  6  Nev.  &  M.  380 ;  S.  C.  2  Harr.  &  W. 

was  an  action  upon  a  judgment;  and  two  54.    Post,  p.  118. 
of  the  defendants  were  allowed  to  prove  that        *  1  Pick.  435. 
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conspiracy,  instituted  suit,  and  obtained  judgment  and  satisfaction 
of  execution.  The  defendants  pleaded  the  judgment  which  they 
had  obtained  in  bar  of  the  action,  alleging  that  it  had  not  been 
annulled  or  reversed.  To  this  the  plaintiff  replied  that  he  did  not 
know  of  the  fraud  until  after  the  time  had  elapsed  within  which 
proceedings  could  have  been  had  to  vacate  the  judgment ;  to  which 
the  defendant  demurred.  And  the  court  sustained  the  demur- 
rer. 

Parker,  C.  J.,  speaking  for  the  court,  said  that  the  only  plausible 
ground  upon  which  the  case  could  be  put  was  that  the  matter  of 
fraud,  the  gravamen  of  the  action,  had  not  come  in  question  in  the 
trial  upon  the  insurance  policy ;  but  he  said  that  the  rule  would 
not  admit  of  such  an  exception.  It  was  sufficient  that  the  action 
was  of  a  nature  to  admit  of  such  a  defence,  and  that  the  plaintiff 
in  the  new  suit  might  have  availed  himself  of  it  in  the  former 
action.  Where  tlie  failure  was  imputable  to  laches,  there  could  be 
no  question ;  and  where  it  was  the  effect  of  ignorance  of  the  facts, 
there  must  be  a  period  within  which  the  party  suffering  should  be 
required  to  present  his  claim,  or  great  mischief  might  ensue. 

In  the  case  of  a  writ  of  entry ,^  it  is  held  that  where  it  appears 
that  a  judgment  has  been  rendered  against  the  demandant,  he 
may  show  that  this  judgment  was  rendered  on  the  sole  ground  that 
his  grantor  was  disseized  at  the  time  of  delivering  the  deed  to  him, 
and  that  he  has  since  fortified  his  title  in  this  respect ;  and  this 
though  there  was  another  ground  of  defence,  and  evidence  con- 
cerning it  produced  by  both  sides. 

Mr.  Justice  Dewey  said :  "  The  further  fact  that  another  distinct 
ground  of  defence  was  also  taken,  involving  the  question  of  notice 
of  an  unrecorded  deed,  ....  and  in  reference  to  which  evidence 
was  offered,  does  not  make  such  former  judgment  a  bar  to  the 
present  action,  if  it  shall  appear  that  the  question  of  notice  was 
not  passed  upon,  or  that,  if  passed  upon,  it  was  found  that  such 
notice  was  given,  and  that  the  judgment  for  the  tenants  was 
rendered  solely  upon  the  ground  that  the  grantor  of  the  demand- 
ant was  disseized  when  he  executed  the  deed.  In  such  case,  the 
present  demandant  may  introduce  evidence  of  a  newly  acquired 
title  by  deed  duly  delivered  since  the  commencement  of  the  former 
suit,  and  then  proceed  to  establish  title  in  his  grantor."  ^ 

1  Perkins  v.  Parker,  10  Allen,  22.  the  rule  recognized  in  McDowell  v.  Lang- 

2  After  adding  that  the  court  had  applied     den,  3  Gray,  513,  the  learned  judge  said  • 
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But  suppose  evidence  \ipon  a  certain  count  was  rejected  as  inad-r 
missible ;  may  a  subsequent  suit  be  brought  with  a  proper  count  ? 
The  question  was  considered  in  the  case  of  Smith  v.  Whiting.^ 
The  plaintiff  tliere  brought  an  action  for  money  had  and  received, 
and  the  defendant  pleaded  a  judgment  in  favor  of  the  plaintiff  in  a 
former  action  between  the  same  parties  for  the  same  demand.  The 
plaintiff  replied  that  the  count  upon  which  he  recovered  before  was 
for  money  laid  out  and  expended,  and  did  not  embrace  the  de- 
mand now  sued  upon ;  that  upon  that  count  he  endeavored  to 
introduce  in  evidence  a  receipt  for  the  money  now  claimed,  but 
that  the  evidence  was  rejected  as  inadmissible,  upon  the  count 
for  money  laid  out  and  expended,  without  proof  that  the  sum 
was  paid  at  the  defendant's  request ;  which  fact  was  not  in  evi- 
dence. The  replication  was  demurred  to,  and  the  demurrer  was 
sustained. 

The  chief  justice  said  that  it  was  apparent  from  the  pleadings 
that  this  very  demand  had  been  tried  and  determined ;  and  that 
though  the  court  may  have  erred  in  rejecting  the  evidence  oifered, 
this  was  no  way  to  remedy  the  case.  Exceptions  might  have  been 
filed,  or  a  new  trial  had,  or  a  continuance  ;  but  as  this  was  not 
done,  and  as  the  plaintiff  had  permitted  a  general  verdict  to  go 
against  him,  without  striking  out  the  count  to  which  the  evidence 
was  applicable,  the  court  must  presume  that  the  very  matter  now 
in  dispute  had  been  tried.  He  said  that  the  cases  of  Ravee  v. 
Parmer,^  and  Golightly  v.  Jellicoe,^  had  established  the  principle 
recognized  here  in  Webster  v.  Lee,*  namely,  that  where  a  demand 
had  not  been  submitted,  it  should  not  be  barred  by  an  award  or 
report  on  a  rule  or  submission  of  all  demands.  The  case  of  an  in- 
quiry of  damages  went  upon  the  same  principles.^  In  all  of  these 
cases  no  evidence  was  offered  to  support  the  demands,  which  were 
the  subject  of  the  second  suit ;  while  in  the  present  case  the  very 

"  We  cannot  suppose  that  any  different  rule  Langden,  supra,  as  authorities."    See  also 
•was  intended  to  be  sanctioned  by  the  case  Mitchell  v.  Cook,  29  Barb.  243  ;  University 
of  "Woodbury  v.   Sawyer,   7   Gray,  499.  v.   Maultsby,   2  Jones   Eq.  241  ;  Wood- 
There  is  nothing  contradictory  to  it  in  the  bridge  v.  Banning,  14  Ohio  St.  328  ;  Tay- 
opinion  in  that  case,  upon  the  exceptions  lor  v.  McCrackin,  2  Blackf.  261. 
taken  at  the  first  trial.     The  final  disposi-  i  U  Mass.  445, 
tion  of  it  must  be  assumed  to  have  been  "  4  Term,  146. 
intended  to  be  in  harmony  with  the  opinion  '  Id.  in  note, 
which  had  been  previously  announced,  and  *  5  Mass.  334. 
•which  had  recognized  the  caseof  Duttonw.  '  Seddon  v.  Tutop,  6  Term,  607. 
Woodman,  9  Cush.  255,  and  McDowell  v. 
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evidence  now  relied  upon  was  offered,  and  an  adjudication  had 
upon  it. 

Tliat  an  action  cannot  be  maintained  to  recover  money  paid 
under  a  judgment,  by  reason  of  the  subsequent  discovery  of  evi- 
dence showing  that  the  judgment  should  never  have  been  obtained, 
was  decided  as  long  ago  as  in  1797,  in  the  well-known  case  of 
Marriott  v.  Hampton.^ 

Said  Lord  Kenyon :  "  I  am  afraid  of  such  a  precedent.  If  this 
action  could  be  maintained,  I  know  not  what  cause  of  action  could 
ever  be  at  rest.  After  a  recovery  by  process  of  law,  there  must  be 
an  end  of  litigation  ;  otherwise  there  would  be  no  security  for  any 
person.  I  cannot  therefore  consent  even  to  grant  a  rule  to  show 
cause^lest  it  should  seem  to  imply  a  doubt.  It  often  happens  that 
new  trials  are  applied  for  on  the  ground  of  evidence  supposed  to 
have  been  discovered  after  the  trial,  and  they  are  as  often  refused ; 
but  this  goes  much  further." 

Though  the  contrary  doctrine  of  Moses  v.  Macferlan,  just  cited, 
has  been  followed  in  one  or  two  cases,^  the  rule  above  stated  in 
Marriott  v.  Hampton  is  now  considered  as  well  settled.^     But  a 


1  7  T.  R.  269,  overruling  Moses  v.  Mac- 
ferlan, 2  Burr.  1005  (1760). 

■i  Lazell  V.  Miller,  15  Mass.  207;  Smith 
V.  McCluskey,  45  Barb.  610.  The  case 
is  not  at  all  like  that  where  the  as- 
signee of  a  mortgage,  having  sued  to 
foreclose,  is  defeated  by  a  defect  in  the  as- 
signment, and  having  subsequently  per- 
fected it,  brings  his  action  again,  which  is 
sustained  on  a  plea  of  the  former  judgment. 
The  effect  Df  the  judgment  in  such  a  case 
is  simply  that  the  plaintiff  is  not,  at  the 
time  of  the  first  action,  in  a,  position  to 
sue ;  the  suit  has  been  decided  on  a  prelim- 
inary point,  before  the  merits  of  the  case 
were  reached.  See  Mitchell  v.  Cook,  29 
Barb.  243 ;  University  v.  Maultsby,  2  Jones 
Eq.  241 ;  Woodbridge  v.  Banning,  14  Ohio 
St.  328. 

It  more  nearly  resembles  the  case  of  a 
recovery  for  the  full  amount  of  a.  note, 
where  partial  payments  have  been  made, 
but  not  indorsed.  We  have  seen  that  in 
such  case  the  better  opinion  is  that  the  de- 
fendant cannot  afterwards  bring  an  action 
to  recover  the  amount  of  the  payments,  on 
the  ground  that  he  did  not  appear  in  de- 


fence of  the  former  action.  Corey  v.  Gale, 
13  Vt.  639;  Binck  v.  Wood,  43  Barb.  315. 
See  aide,  p.  100. 

The  plaintiff  is  not  estopped  in  an  action 
for  money  had  and  received  from  collec- 
tions made  by  the  defendant,  by  a  judg- 
ment for  the  defendant  in  a  former  suit 
upon  a  special  contract  to  recover  the  same 
sum,  if  the  only  question  submitted  in  the 
former  action  .was  concerning  the  special 
contract.     Gage  v.  Holmes,  12  Gray,  428. 

In  a  suit  for  partition  of  lands,  a  legatee 
is  estopped  the  amounts  of  advancements 
and  of  his  distributive  share,  fixed  in  a  for- 
mer suit  between  the  parties  to  determine 
this  very  matter.  Torrey  o.  Pond,  102 
Mass.  355  (1869). 

In  Wells  V.  Dench,  1  Mass.  232,  the  de- 
fendant in  a  suit  upon  a  promissory  note 
for  $  100,  pleaded  a  judgment  recovered  on 
the  note  for  the  sum  of  dollars  and 

cents  ;  the  amount  of  the 
damages  and  costs  being  left  blank.  For 
this  cause  there  was  a,  demurrer  to  the 
plea ;  but  the  plea  was  held  good. 

'  Kirklan  v.  Brown,  4  Humph.  174; 
Flint  V.  Bodge,  10  Allen,  128. 
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distinction  has  been  made  in  the  case  of  money  obtained  by  extor- 
tion, under  color  of  legal  process.  In  such  case  it  has  been  held 
that  the  money  may  be  recovered.^  The  ground  of  the  decision 
was  thus  presented  by  Lord  Denman :  "  Is  or  is  not  the  money 
sought  to  be  recovered  the  money  of  the  plaintifif  ?     It  is.    How 

did  the  defendant  obtain  the  money?    By  fraud This 

state  of  things  differs  the  case  entirely  from  those  cited.^  In  all 
the  cases  cited  there  was  nothing  to  negative  the  bona  fides  ;  and 
there  was  the  absence  of  knowledge  by  the  party  who  received  the 
money,  that  he  had  no  claim  to  it," 

We  are  now  led  to  inquire  whether  judgments  are  conclusive  of 
anything  beyond  the  point  actually  determined  ;  i.  e.  beyond  the 
main  question  in  issue.  In  Eegina  v.  Hartington,^  two  unemanci- 
pated  children  had  been  removed  from  the  town  of  L.  to  that  of 
H.  M.,  upon  an  adjudication  that  the  father  was  settled  therein. 
The  fact  was,  however,  that  the  father  was  settled  in  H.  T.  Subse- 
quently the  mother  was  adjudged,  as  a  lunatic,  to  be  settled  in  H. 
M.  Upon  appeal,  the  question  was  whether  the  former  judgment 
was  conclusive  not  only  of  the  point  directly  decided,  but  also  as 
to  the  settlement  of  the  father,  and  his  legal  marriage  to  the 
mother,  so  as  to  give  her  the  same  settlement  as  was  adjudged  to 
the  children. 

The  court,  Coleridge,  J.,  said  :  "  The  matters  which  are  cardinal 
in  the  present  litigation  cannot  now  be  disputed,  without  asserting 
that  the  decision  upon  them  in  the  former  case  was  erroneous. 
But  this  they  cannot  do  directly  ;  they  have  passed  their  time,  and 
neglected  the  lawful  mode  ;  they  cannot  now  show,  by  adducing 
new  evidence,  that  the  court  was  misled  as  to  the  facts,  nor  by  new 
argument  or  authority  that  it  drew  a  wrong  conclusion  in  law.  In 
the  case  of  Regina  v.  Wye,*  a  case  sometimes  misunderstood,  this 
principle  was  very  clearly  affirmed,  in  accordance  with  prior  de- 
cisions. If  then  the  former  decision  cannot  be  impeached,  and 
these  facts  are  so  cardinal  to  it  that  without  them  it  cannot  stand, 
on  principle,  when  these  facts  are  again  in  question  between  the 
same  parties,  they  must  be  considered  as  having  been  conclusively 
determined. 

1  Cadaval  v.  Collins,  6  Ner.  &  M.  330 ;  S.  v.  Hall,  1  Esp.  84  ;   Brown  ».  M'Klnally, 
C.  2  Harr.  &  W.  54.    But  see  ante,  p.  114.  lb.  279. 

2  Marriott  v.   Hampton,   7  T.  E.  269  ;  »  4  EI.  &  B.  780. 
Snowdon  v.  Davis,  1  Taunt.  359 ;  Knibbs  *  7  Ad.  &  E.  761. 
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"  Now  it  cannot  be  said  that  the  facts  we  are  considering  were 
merely  collateral  to  the  decision  in  the  former  case.  The  question 
then  was,  where  two  unemancipated  children  were  settled  ;  and  it 
was  answered  by  showing  that  they  were  the  legitimate  issue  of 
William  and  Esther,  that  is,  that  these  two  were  lawfully  married, 
and  the  children  born  after,  and  that  William  was  settled  with  the 
now  appellants.  Strike  either  of  these  facts  out,  and  there  is  no 
ground  for  the  decision.  These  facts  therefore  were  necessarily 
and  directly  matter  of  inquiry.  The  question  now  is,  where  is 
Esther  settled  ?  and  this  is  answered  by  showing  the  same  two 
facts,  the  marriage  of  Esther  and  William,  and  the  settlement  of 
William,  the  two  facts  already  decided." 

The  court  therefore  concluded  that  as  the  two  judgments  rested 
on  the  same  foundation,  the  matter  under  consideration  was  not 
open  to  a  second  litigation.  Then  after  considering  and  reconcil- 
ing to  this  view  several  cases,^  cited  for  the  other  side,  the  court 
referred  to  others  ^  which,  they  said,  had  long  been  considered 
authorities  for  showing  that  orders  of  removal,  unappealed  against, 
or  affirmed  on  appeal,  are  conclusive  evidence,  not  merely  of  the 
fact  directly  decided,  but  of  those  facts  also  which  are  mentioned 
in  them  and  necessary  steps  to  the  decision.  ,Unless  they  were 
necessary  steps,  the  rule  failed,  said  the  court,  and  they  were  only 
collateral  facts.  In  this  case,  the  marriage  of  Esther  and  William, 
and  William's  settlement,  were  necessary  steps  to  the  former  de- 
cision ;  and  this  fact  rendered  the  adjudication  conclusive. 

In  an  action  of  trespass  quare  clausum  fregit^  it  appeared  that 
the  plaintiffs  had  formerly  recovered  the  loeu»  in  quo  from  the  de- 
fendant, in  an  action  of  trespass  to  try  title,  and  had  been  put  into 
possession  by  the  sheriff;  and  that  subsequently  the  defendant  re- 
entered, and  carried  off  a  crop  of  corn  and  fodder  which  he  had 
planted  while  in  possession.  In  the  present  action  the  defendant 
justified  under  a  conveyance  from  the  sheriff  dated  prior  to  the 
former  recovery,  and  covering  the  interest  of  one  of  the  plaintiffs  ; 
contending  that  the  title  now  set  up  was  not  in  issue  in  the  former 
suit,  and  that  that  action  turned  upon  a  question  of  location,  and 
the  extent  of  the  plaintiff's  lines.    The  court  below  was  of  opinion 

1  Rex  V.  Knaptoft,  2  Barn.  &  C.  883  ;  1172  ;  Rex  «.  St.  Mary  Lambeth,  6  Term, 
Begina  v.  Sow,  4  Q.  B.  93  ;  Duchess  of  615  ;  Rex  v.  Rndgeley,  8  Term,  620 ;  Rex 
Kingston's  Case,  20  How.  St.  Tr.  355.  v.  Catterall,  6  Maule  &  S.  83. 

2  Nympsfield  v.  Woodchester,  2  Strange,  ^  Caston  v.  Perry,  1  Bailey,  533. 


120  THE   LAW   OF   ESTOPPEL. 

that  the  recovery  concluded  the  defendant  only  as  to  any  title 
adverse  to  that  of  the  plaintiffs,  and  did  not  preclude  his  showing 
that  he  was  tenant  in  common  with  them.  But  this  doctrine  was 
overruled  on  appeal. 

Mr.  Justice  Calcock  said  that  it  was  true  that  to  make  the  record 
evidence  on  a  particular  point,  it  must  appear  that  that  point  was 
in  issue  ;  but  the  former  suit  was  brought  to  try  the  title  to  the 
identical  spot  of  land  upon  which  the  defendant  had  again  tres- 
passed. The  defendant  had  at  that  time  the  very  title  on  which 
he  now  relies  ;  and  whether  the  suit  turned  upon  the  extent  of  the 
lines,  or  the  title  itself,  was  wholly  immaterial.  If  one,  having  a 
dozen  titles,  could  set  them  up  in  succession,  the  plaintiff  might  be 
kept  in  court  all  his  life.  If  the  defendant  bad  a  title  by  which 
he  could  claim  to  be  a  co-tenant  with  the  plaintiffs,  be  should  have 
produced  it. 

In  the  case  of  Perkins  v.  Walker ,i  the  plaintiff  brought  an  action 
of  slander.  The  defendant  gave  evidence  tending  to  prove  the 
truth  of  the  words  spoken.  The  plaintiff  then  produced  the  record 
of  a  judgment  in  his  favor,  in  an  action  of  trover,  brought  by  the 
defendant  against  him  to  recover  for  the  alleged  taking  and  conver- 
sion of  certain  cloth  ;  and  it  was  admitted  that  the  cloth  sued  for 
in  that  action  was  the  same  cloth  in  reference  to  which  the  words 
charged  as  slanderous  were  spoken  by  the  defendant.  The  court 
held  that  the  judgment  was  conclusive  against  the  defendant  both 
as  to  the  title  to  the  cloth,  and  as  to  the  defence  alleged  in  justi- 
fication to  this  action. 

In  an  action  of  trespass  for  mesne  profits,^  the  plaintiff  gave  in 
evidence  the  record  of  a  judgment  against  the  defendant,  in  an 
ejectment  begun  in  1843.  The  defendant  showed  an  ejectment 
against  the  vendor  of  the  plaintiff,  begun  in  1841,  and  a  judgment 
followed  by  a  habere  facias  possessionem,  executed.  The  court  below 
held  the  defence  good  ;  but  a  contrary  decision  was  given  on  appeal. 

Mr.  Justice  Kennedy  said  that  it  had  ever  been  held  in  an  action 
of  trespass,  brought  for  the  mesne  profits  of  premises  previously 
recovered  of  the  defendant,  in  ejectment,  that  the  judgment  in 
ejectment  was  conclusive  evidence  of  the  plaintiff's  title  to  the 
possession  and  right  to  receive  the  mesne  profits  from  the  date  of 
the  demise  in  the  declaration.^    And  no  defence  could  be  alleged 

1  19  Vt.  144.  8  Aslin  v.  Parkin,  2   Burr.   668 ;    Van 

"  Man  V.  Drexel,  2  Barr,  202.  Alen  v.  Rogers,  1  Johns.  Cas.  281 ;  Ben- 
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against  the  action  for  mesne  profits  which  would  have  been  a  bar 
to  the  action  of  ejectment. 

But  where  the  title  relied  upon  has  been  acquired  subsequently 
to  the  former  action,  the  former  judgment  is  no  bar ;  for  there 
could  then  have  been  no  adjudication  of  the  matter.^ 

In  the  case  of  an  action  for  assault  and  battery ,2  it  appeared  that 
the  injury  was  committed  on  a  piece  of  land  claimed  by  hoth  par- 
ties. The  plaintiff,  to  prove  that  he  was  in  lawful  possession  of  the 
land,  offered  in  evidence  the  record  of  a  judgment  in  his  favor,  in 
an  action  of  forcible  entry  and  detainer  by  himself  against  the  de- 
fendant, for  the  recovery  of  tlie  same  piece  of  land.  The  injury 
for  which  he  then  recovered  was  identical  in  point  of  time,  as  well 
as  place,  with  the  assault  in  question.  And  the  judgment  was 
held  conclusive. 

Closely  connected  with  the  point  considered  in  the  last  class  of 
cases  follow  another  class  in  which  the  former  adjudication  fell 
upon  some  preliminary  matter,  before  the  merits  of  the  case  were 
reached  or  determined.  In  such  case  the  plea  of  former  judgment 
is  no  bar.  The  cases  to  be  presented  will  fully  illustrate  the  doc- 
trine. , 

In  Kendal  v.  Talbot,^  the  defendants  to  an  action  of  covenant 
pleaded  in  bar  a  former  judgment,  rendered  in  the  same  court  in 
their  favor,  in  an  action  brought  against  them  by  the  plaintiff  upon 
the  same  covenant.  Upon  oyer  it  appeared  that  the  judgment 
pleaded  was  rendered  on  the  ground  of  the  insufficiency  of  the 
plaintiff's  declaration.  The  court  held  tliat  such  a  judgment 
could  not  be  a  bar.*  And  the  same  is  true  of  the  dismissal  of  a 
bill  in  chancery  for  insufficiency.^ 

A  decision  upon  a  demurrer  which  has,  however,  clearly  gone  to 
the  merits  of  the  case,  is  an  effectual  bar  to  further  litigation.® 
But  where  the  demurrer  presented  two  objections,  and  was  sus- 

son  V.  Matsdorf,  2  Johns.  369;  Jackson  v.  590;  Birch  i.  Funk,  2  Met.  (Ky.)  544; 

Randall,  11  Johns.  405.    In  some  of  the  Stevens  v.  Dunbar,  I  Blackf.  56. 

States  the  action  of  ejectment  is  considered  *  Thomas  v.  Hite,  5  B.  Mon.  590. 

as  more  than  a  mere  possessory  action,  and  '  Gray  v.  Gray,  34  Ga.  499  ;  Wilson  v. 

is  conclusive  of  title.     See  Payne  w.  Payne,  Ray,  24  Ind.  156  ;  Estep  v.  Larsh,  21  Ind. 

29  Vt.  172.  190 ;    Bobinson  v.  Howard,  5  Cal.  428 ; 

1  McKissick  v.  McKissick,  6  Humph.  75.  City  Bank  of  New  Orleans  u.  Welden,  1 

'  Bell  V.  Raymond,  18  Conn.  91.  La.  An.  46  ;  Keater  v.  Hock,  16  Iowa,  23  ; 

»  1  A.  K.  Marsh.  321.  Coffin  v.  Knott,  2  G.  Greene,  582  ;  Perkins 

*  See  also  Thomas  v.  Hite,  5  B.  Mon.  v.  Moore,  16  Ala.  17. 
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tained  generally;  one  of  the  grounds  being  a  preliminary  defect, 
and  the  other  going  to  the  merits  of  the  case,  it  is  said  that  it  will 
be  presumed  that  the  decision  rested  upon  the  former  ground.^ 

In  the  case  of  an  action  for  damages  for  failure  to  perform  a  con- 
tract,2  declared  upon  in  several  counts,  some  for  negligence,  some 
for  false  warranty,  and  one  in  trover,  it  was  strenuously  argued, 
in  a  suBsequent  suit  on  the  contract,  that  by  judgment  for  the 
plaintiff,  in  a  small  sum,  upon  a  demurrer  to  the  declaration,  it 
had  been  conclusively  determined  that  the  contract  had  been  per- 
formed, except  so  far  as  the  judgment  for  the  small  sum  indicated 
the  contrary.     But  the  court  ruled  otherwise. 

"  Did  that  demurrer  prove,"  said  Mr.  Justice  Ellsworth,  "  that 
the  facts  contained  in  the  declaration  were  not  true  ?  and  it  must 
be  this  to  help  the  plaintiff.  It  rather  proved  the  contrary,  if  it 
proved  anything ;  and  for  the  purposes  of  that  case,  it  certainly 
did  prove  the  contrary.  How  then  did  it  prove  full  performance 
by  the  plaintiff,  which  was  flatly  denied  in  the  declaration  ?  The 
whole  effect  of  the  judgment  on  a  demurrer,  and  the  f  100 
damages,  is  that  on  that  declaration,  on  some  of  the  counts,  the 
defendant  had  subjected  himself  to  pay  ,f  100  for  not  performing 
his  contract,  or  for  his  fraudulent  warranty,  or  his  conversion  of 
the  plaintiff's  goods.  The  admission  by  the  demurrer  is  rather 
that  the  common  carriers  did  nothing,  than  that  they  performed 
anything,  much  less  that  they  had  done  everything,  except  to  the 
amount  of  $  100,  which  damages  might  have  been  given  and  prob- 
ably were  given  for  the  carriers  destroying  a  portion  of  the  ship- 
pers' lumber  in  the  port  of  New  York  ;  and  so  that  record  fur- 
nished no  evidence  at  all  of  the  performance  of  the  voyage,  .... 
any  more  than  a  record  of  a  recovery  by  a  proprietor,  who  has 
sued  his  contractor  for  stealing  and  wasting  the  timber  he  furnished 
him  to  build  the  proprietor's  house,  and  a  recovery  for  the  value 
of  the  lumber  destroyed,  proves  that  the  house  was  built,  in  time 
and  manner  as  agreed ;  and  there  being  other  counts  for  not  per- 
forming in  due  time  and  in  proper  manner  makes  no  difference, 
for  an  admission  even  of  the  whole  cause  of  action  in  such  count 
has  no  tendency  to  prove  performance  by  the  builder." 

The  case  of  Borrowscale  v.  Tuttle  ^  involved  the  effect  of  the  dis- 
missal of  a  bill  in  chancery.    The  suit  was  to  redeem  a  parcel  of 

1  Griffin  v.  Seymour,  15  Iowa,  30.  '  5  Allen,  377. 

*  Chapin  v.  Curtis,  23  Conn.  388. 
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land  from  mortgage.  The  defence  was  this  :  The  plaintiff's  grantor 
of  the  equity  of  redemption  had  brought  a  suit  in  chancery  against 
the  same  defendant,  who  appeared  and  answered  under  oath.  Sub- 
sequently, on  motion  of  the  plaintiff  in  that  cause,  and  without 
the  defendant's  knowledge,  t^e  bill  was  dismissed,  and  judgment 
given  for  the  defendants  for  costs.  The  time  had  expired  within 
which  the  plaintiff  might  have  filed  a  replication  and  taken  testi- 
mony. The  court  held  the  defence  perfect.  It  was  a  judgment, 
they  said,  which,  as  had  been  settled  in  Foote  v.  Gibbs,^  was  con- 
clusively presumed  to  have  been  upon  the  merits,  and  was  a  final 
determination  of  the  controversy. 

The  question  of  the  effect  of  a  judgment  of  norypros.  as  to  part 
of  the  cause  of  action  arose  in  Howes  v.  Austin,^  in  a  subsequent 
suit  upon  the  matter  non-prosed.  As  stated  in  the  opinion  of  the 
court,  the  plaintiff,  in  the  former  action,  had  been  called  and  de- 
faulted, for  want  of  a  replication  to  the  defendant's  plea  to  the  first 
and  second  count  of  the  declaration.  The  plaintiff  had  failed  to 
reply  within  the  time  required  by  a  rule  of  court ;  and  a  judgment 
was  entered  for  the  defendants,  as  to  those  counts,  that  he  go  hence 
without  day.  The  defendant  contended  that  this  judgment  barred 
any  subsequent  action  upon  the  demand  stated  in  those  counts. 
But  the  court  decided  that,  though  it  might  be  final  for  costs,^  its 
effect  in  the  present  case  was  simply  to  turn  the  plaintiff  out  of 
court  on  the  cause  of  action  non-prosed;  leaving  him  at  liberty  to 
proceed  for  the  recovery  precisely  as  though  the  counts  non-prosed 
had  never  been  filed.* 

The  effect  of  a  nonsuit  on  motion  of  the  defendant  came  directly 
before  the  Supreme  Court  of  the  United  States  in  Homer  v.  Brown  .^ 
Wayne,  J.,  in  delivering  judgment,  said  :  "  A  judgment  of  nonsuit 
is  only  given  after  the  appearance  of  the  defendant,  when,  from  any 
delay  or  other  fault  of  the  plaintiff  against  the  rules  of  law  in  any 
subsequent  stage  of  the  case,  he  has  not  followed  the  remedy  which 
he  has  chosen  to  assert  his  claim  as  he  ought  to  do.  For  such  de- 
linquency or  mistake  he  may  be  non-prosed,  and  is  liable  to  pay  the 
costs.  But  as  nothing  positive  can  be  implied  from  the  plaintiffs 
error  as  to  the  subject-matter  of  his  suit,  he  may  reassert  it  by  the 
same  remedy  in  another  suit,  if  it  be  appropriate  to  his  cause  of 
action,  or  .by  any  other  which  is  so,  if  the  first  was  not. 

1  1  Gray,  412.  *  Seo  also  3  Black.  Com.  296. 

•^  35  111.  396.  6  16  How.  354. 

'  2  Archbold,  Practice,  229. 
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"  It  is  not,  however,  only  for  a  non-appearance,  or  for  delays  or 
defaults,  that  a  nonsuit  may  be  entered.  The  plaintiff  in  such 
particulars  may  be  altogether  regular,  and  the  pleadings  may  be 
completed  to  an  issue  for  a  trial  by  the  jury  ;  yet  the  parties  may 
concur  to  take  it  from  the  jury  with  the  view  to  submit  the  law  of 
the  case  to  the  court  upon  an  agreed  statement  of  facts,  with  an 
agreement  that  the  plaintiff  shall  be  non-prosed  if  the  facts  stated 
are  insufBcient  to  maintain  the  right  which  he  claims. .  The  court 
in  such  case  will  order  a  nonsuit,  if  it  shall  think  the  law  of  it 
against  the  plaintiff;  but  it  will  declare  it  to  be  done  in  conformity 
with  the  agreement  of  the  parties,  and  its  effect  upon  the  plaintiff 
will  be  precisely  tlie  same,  and  no  more,  than  if  he  had  been  non- 
prosed  for  a  non-appearance  when  called  to  prosecute  his  suit,  or 
for  one  of  those  delays  from  which  it  may  be  adjudged  that  he  is 
indifferent.^  The  Supreme  Court  of  Massachusetts,  in  deciding 
the  cause  submitted  to  it,  did  so  in  conformity  to  an  agreement  be- 
tween the  parties  ;  but  its  judgment  cannot  be  pleaded  as  a  bar  to 
the  suit,  though  in  giving  it  an  opinion  was  expressed  upon  the 
merits  of  the  demandant's  claim."  ^ 


1  Ensign  v.  Bartholomew,  1  Met.  274. 
But  see  Jarboe  v.  Smith,  10  B.  Mon. 
257. 

"  "  Judgment  of  nonsuit,  even  upon  an 
agreed  statement  of  facts,  cannot  be  plead- 
ed in  bar  to  a  new  suit,  although  it  was 
rendered  by  a  court  of  competent  jurisdic- 
tion, and  was  between  the  same  parties  and 
for  the  same  subject-matter."  Per  Clifford, 
J.,  in  Derby  v.  Jacques,  1  Cliff.  425,  432  ; 
citing  Homer  v.  Brown,  supra  ;  Morgan  v. 
Bliss,  2  Mass.  Ill ;  Knoxw.  Waldoborough, 
5  Greenl.  185;  Bridge  w.  Sumner,  1  Pick. 
371  ;  Wade  v.  Howard,  8  Pick.  353.  See 
alio  Coit  V.  Beard,  33  Barb.  357 ;  Dexter  v. 
Clark,  35  Barb.  271  ;  Jones  v.  Underwood, 
lb.  211 ;  Jay  v.  Carthage,  48  Maine,  353. 

A  voluntary  nonsuit  taken  by  the  plain- 
tiff, any  time  before  judgment,  of  course 
will  not  estop  him  to  bring  a  new  action  ; 
and  this  though  the  judgment  had  been 
reversed  and  the  cause  remanded  before  he 
dismissed  his  suit.  Holland  v.  Hatch,  1 5 
Ohio  St.  464. 

The  effect  of  a  nolle  prosequi  is  the  same ; 
it  is  not  a  bar  to  another  indictment  for  the 


same  offence,  even  if  it  precludes  the  gov- 
ernment from  suing  out  new  process 
requiring  the  party  to  answer  the  same  in- 
dictment, which  is  more  doubtful.  Bacon 
V.  Towne,  4  Cush.  234,  per  Shaw,  C.  J. ; 
Commonwealth  v.  Wheeler,  2  Mass.  172. 

If  the  parties  to  a  cause  agree  to  await 
the  result  of  another  trial,  it  is  said  they 
will  be  estopped  by  the  judgment  in  that 
case,  even  though  it  was  one  of  nonsuit. 
Brown  v.  Spragne,  5  Denio,  545. 

Among  the  many  other  illustrations  of 
the  doctrine  that  a  judgment  is  no  bar  to  a 
new  suit  upon  the  same  demand,  unless 
there  was  a  trial  on  the  merits,  the  follow^ 
Ing  may  be  mentioned  :  In  McFarlane  v. 
Cushman,  21  Wis.  401,  the  fact  that  the 
plaintiff,  obligee  in  a  bond  sued  on,  had 
previously  brought  suit  upon  the  same 
bond,  before  its  maturity,  was  decided  to 
be  no  bar  to  the  present  action,  instituted 
after  the  bond  had  become  due.  To  the 
same  effect.  Gray  v.  Dougherty,  25  Cal. 
266  ;  Quackenbush  v.  Ehle,  5  Barb.  469. 

In  Wheeler  v.  Buckman,  7  Rob.  447,  it 
was  determined  that  a  judgment  of  dismis- 
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Our  next  inquiry  is,  whether  the  form  of  the  two  actions,  as  well 
as  the  cause,  or  point  decided,  must  be  the  same,  in  order  that  a 
former  judgment  or  verdict  may  be  pleaded  in  bar. 

In  Slade's  Case,^  though  this  precise  question  was  not  in  issue,  it 
was  resolved  by  all  the  justices  and  barons  of  England,  "  after 
many  conferences,"  in  the  language  of  Lord  Coke,  that  the  plain- 
tiff in  that  action  on  the  case,  in  assumpsit,  should  recover  not 
only  damages  for  the  special  loss  which  he  might  have  sustained, 
but  also  for  the  whole  debt,  "  so  that  a  recovery  or  bar  in  this 
action  would  be  a  good  bar  in  an  action  of  debt  brought  upon  the 
same  contract ;  so  vice  versa,  a  recovery  or  bar  in  an  action  of 
debt  is  a  good  bar  in  an  action  on  the  case,  on  assumpsit." 


sal  for  want  of  parties  was  no  bar  to  a  sub- 
sequent suit  for  the  same  demand. 

In  Durant  v.  Essex  Company,  7  Wall. 
107,  the  court  say,  in  reference  to  a  decree 
in  equity  :  "  Where  words  of  qualification, 
such  as  '  without  prejudice,'  or  other  terms 
indicating  a  right  or  privilege  to  take  fur- 
ther legal  proceedings  on  the  subject,  do 
not  accompany  the  decree,  it  is  presumed 
to  be  rendered  on  the  merits."  Walden 
V.  Bodley,  14  Peters,  156;  Hughes  v. 
United  States,  4  Wall.  237  ;  Bigelow  v. 
Winsor,  1  Gray,  301 ;  Foote  ».  Gibbs,  lb. 
412.  It  is  held  in  Bostwick  v.  Abbott,  40 
Barb.  331,  that  after  a  case  at  law  has  been 
decided  against  the  plaintiff  on  the  merits, 
the  court  has  no  power  to  destroy  its  effect 
by  amending  it  so  as  to  give  permission  to 
the  plaintiff  to  bring  another  suit.  But 
see  Borden  Mining  Co.  u.  Barry,  17  Md. 
419. 

When  the  record  of  a  suit  showed  that  by 
the  plaintiff's  failing  to  appear  to  his  action 
^is  writ  was  "  abated  and  dismissed,"  and 
judgment  given  for  the  defendant  for  $  5 
and  costs,  this  was  held  no  bar  to  a  new 
suit.     Haws  V.  Tiernan,  .53  Penn.  St.  192. 

So  where  judgment  has  been  rendered 
solely  for  informality  in  a  replevin  bond,  u, 
new  action  may  be  brought.  Walbridge  v, 
Shaw,  7  Cush.  560 ;  Morton  v.  Sweetser,  12 
Allen,  134. 

So  of  a  cause  tried  upon  the  merits,  but 
eventually  dismissed  for  want  of  jurisdic- 
tion.   Waddle  r.  Ishe,  12  Ala.  308. 


But  it  is  said  there  is  no  doubt  that  a 
judgment  on  retraxit,  being  an  admission 
of  record  by  the  plaintiff  that  he  has  no 
cause  of  action,  is  as  perfect  a  haras  ajudg- 
ment  after  verdict.  Coifraan  u.  Brown,  7 
Smedes  &  M.  125.  In  this  case  the 
court  held  that  the  following  plea  did  not 
constitute  a  retraxit:  "That  a  suit  had 
been  previously  brought  for  the  same  cause 
of  action,  between  the  same  parties,  in 
which  the  plaintiff,  in  his  own  proper  per- 
son, came  into  court,  and  confessed  that 
he  would  not  further  prosecute  his  said 
suit  against  the  said  defendant,  but  from 
the  same  altogether  withdrew  Ijimself ; 
whereupon  it  was  considered  by  the  court 
that  the  plaintiff  should  take  nothing,  and 
that  defendant  go  without  day."  See 
Minor  v.  Mechanics'  Bank,  1  Peters,  74. 

The  assignee  of  a  mortgage  having  sued  • 
to  foreclose  the  same,  judgment  was  given 
against  him  for  a  defect  in  the  assignment ; 
and  it  was  decided  that  this  was  no  bar  to 
a  subsequent  suit  brought  after  the  assign- 
ment had  been  perfected.  Mitchell  v.  Cook, 
29  Barb.  243. 

And  a  decree  fixing  the  fact  that  the 
plaintiff  had  no  title  at  the  time  of  a  former 
suit  is  no  bar  to  a  suit  after  having  ac- 
quired the  proper  titles.  University  v. 
Maultsby,  2  Jones  Eq.  241 ;  Woodbridge 
V.  Banning,  14  Ohio  St.  328 ;  Taylor  v. 
McCrackin,  2  Blackf.  261 ;  Perkins  v.  Par- 
ker, 10  Allen,  22. 

1  4  Coke,  92  b,  94  6. 
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A  judgment  in  trover  for  the  defendant  is  no  bar  to  an  action 
for  money  had  and  received  by  the  defendant  for  the  plaintiff's 
use,  in  respect  to  the  same  matter  for  which  the  action  of  trover 
was  brought.^  And  this  shows  that  the  form  of  action  may  in 
some  instances  be  changed  where  the  cause  of  action  remains 
substantially  the  same,  without  the  fear  of  a  plea  in  bar.  And 
the  circumstances  under  which  this  may  be  done  would  seem 
to  be,  where  it  cannot  be  certainly  known  that  the  verdict  and 
judgment  in  the  former  and  different  form  of  action  were  based 
upon  matters  which  would  negative  those  alleged  in  the  subse- 
quent suit.  But  the  mere  change  of  the  form  of  action,  where  it 
is  certain  that  the  former  judgment  negatives  the  claim  or  matter 
alleged,  will  have  no  effect,  and  a  plea  of  the  former  trial  will 
be  an  absolute  bar ;  ^  otherwise  the  doctrine  of  res  judicata  would 
be  a  mere  delusion. 

It  is  in  accordance  with  the  principle  in  the  foregoing  cases  that, 
where  a  party  has  presented  a  claim  before  a  court  of  justice,  and 
judgment  has  been  pronounced  against  its  validity,  he  cannot 
escape  the  effect  of  the  adjudication  by  filing  the  same  matter  in 
set-off  in  a  subsequent  action  against  him  by  the  defendant.^ 

Nor  will  it  change  the  effect  of  the  former  judgment  that  an- 
other matter  has  been  added  to  the  ground  of  complaint,  if  the 
original  ground  is  presented  also.*  In  the  case  cited,  a  former 
suit  for  judicial  separation  had  been  dismissed,  in  which  the 
grouiid  of  complaint  alleged  was  cruelty.  In  order  to  avoid  the 
effect  of  the  decree,  the  petitioner  now  added  a  charge  of  adultery 
to  that  of  cruelty,  and  prayed  for  a  dissolution  of  the  bonds  of 
matrimony.  But  the  court  held  the  former  decree  a  bar  as  to  the 
charge  of  cruelty.  And  this  seems  to  be  in  accordance  also  with  a 
principle  already  considered,  that  a  matter  once  adjudicated  cannot 
be  again  disputed  by  the  parties,  whether  in  the  same  or  a  different 
cause  of  action.  » 

It  is  a  general  principle,  too,  that  a  party  or  privy  cannot  re-liti- 
gate a  matter  adjudicated  in  a  court  of  law,  in  a  collateral  action 
in  chancery.  The  point  has  been  frequently  so  decided.^  The 
case  first  cited  was  this,  in  brief :  The  defendant's  testator  had 

1  Hitchin  v.  Campbell,  3  Wils.  240  ;  *  Finney  v.  Finney,  Law  K.  1  P.  &  D. 
Bncliland  v.  Johnson,  15  Com.  B.  145;     483(1868). 

S.  C.  26  Eng.  L.  &  E.  328.  6  Hendrickson  v.  Norcross,  4  C.  E.  Green, 

2  Routledge  v.  Hislop,  2  El.  &  E.  549.        (N.  J.)  417 ;  Baldwin  «.  McCrea,  38  Ga. 
°  Jones  V.  Bichardaon,  5  Met.  247.  650. 
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bought  land,  at  sheriff's  sale,  under  an  execution  at  law  against 
the  complainant's  grantor.  Subsequently  to  the  levy  on  the  land, 
the  defendant  in  the  original  suit  at  law  had  conveyed  it  to. the 
complainant.  The  executors  of  the  purchaser  at  the  execution 
sale  being  about  to  dispose  of  the  land,  the  complainant  sought 
to  restrain  the  sale  in  chancery,  and  compel  the  executors  to  con- 
vey the  land  to  him  ;  the  ground  being  that  the  levy  on  the  land 
and  the  sale  were  unauthorized.     But  the  suit  was  dismissed. 

The  court  said  it  was  possible  that  the  plaintiffs  in  the  suit  at 
law  were  not  entitled  to  a  levy  on  the  land ;  but  the  defendant, 
the  complainant's  grantor,  was  duly  served  with  notice  in  that 
action,  and  having  allowed  judgment  to  go  against  the  land,  he 
could  not  now  disturb  the  sale  in  this  collateral  way  in  chancery. 

But  where  a  prior  action  had  been  brought  at  law  by  the  party 
holding  the  legal  title  to  real  estate,  to  recover  possession,  and  the 
defendant  sought  to  impeach  the  patent  under  which  the  plaintiff 
claimed,  and  judgment  went  against  the  defendant,  on  the  ground 
that  his  defence  was  equitable,  and  could  not  be  considered  in  that 
action  ;  and  the  defendant  thereupon  brought  his  action  in  chancery 
to  have  the  patent  set  aside,  the  court  held  the  suit  maintainable.^ 
But  this,  it  will  be  at  once  perceived,  was  on  the  ground  that  there 
had  been  no  adjudication  in  the  suit  at  law  as  to  the  validity  of  the 
patent. 

So  where  evidence  of  a  set-off  is  excluded  in  a  suit  at  law,  and 
judgment  given  for  the  plaintiff,  this  is  not  an  adjudication  of  the 
matter  of  set-off,  so  as  to  prevent  the  party  from  enforcing  it  in 
chancery  ;  though  it  would  be  otherwise  if  the  law  court  had 
actually  passed  upon  the  merits  of  the  set-off.^ 

The  effect  of  judgments  upon  cumulative  remedies  was  consid- 
ered in  Butler  v.  Miller.^  That  was  an  action  of  trover  for  prop- 
erty conveyed  to  the  plaintiffs  by  chattel  mortgage.  The  defence 
was  a  judgment  confessed  by  the  mortgagor  to  the  mortgagee  for 
the  debt  secured  by  the  chattel  mortgage.  But  it  appeared  in  evi- 
dence that  it  had  been  agreed  that  the  judgment  should  be  taken 
as  collateral  to  the  mortgage.  The  court  below  held  that  if  it  was 
satisfactorily  shown  that  the  judgment  was  taken  as  collateral  to 
the  mortgage,  there  was  no  merger  of  the  plaintiff's  right  of  action 
on  the  latter. 

1  Arnold  v.  Grimes,  2  Iowa,  1.  '1  Comst.  496 ;  S.  C.  1  Denio,  407. 

»  Hobbs  V.  DuflF,  23  Cal.  596. 
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On  appeal  this  ruling  was  affirmed  ;  but  Mr.  Justice  Johnson,  in 
speaking  for  the  court,  thought  that  there  would  have  been  no 
merger  even  without  the  agreement  mentioned.  It  would  scarcely 
be  contended,  he  said,  that  in  case  the  notes  in  question  had  been 
secured  by  a  mortgage  upon  real  estate,  a  judgment  upon  them 
would  have  extinguished  the  mortgage.  And  a  mortgage  upon 
real  estate  was  only  a  security  and  an  incumbrance  upon  the  land ; 
whereas  a  mortgage  of  personal  property  was  more  than  a  security. 
It  was  a  sale  of  the  thing  mortgaged,  and  operated  as  a  transfer  of 
the  whole  legal  title  to  the  mortgagee,  subject  only  to  be  defeated 
by  a  performance  of  the  condition.  If  then  a  judgment  upon  the 
original  debt  would  not  extinguish  a  collateral  security  for  its  pay- 
ment upon  real  estate,  he  could  not  see  how  it  could  divest  a  title 
to  personal  property  acquired  by  purchase. 

Although  it  was  clear,  he  continued,  that  the  notes  were  merged 
in  the  judgment,  it  did  not  follow  that  all  collateral  remedies  were 
extinguished.  The  debt  was  not  yet  satisfied  ;  and  until  that  was 
done,  he  thought  that  all  collateral  remedies  remained.  The  rule 
that  a  security  of  a  higher  nature  extinguished  inferior  securities 
would  be  found  to  apply  only  to  the  state  of  the  debt  itself,  and 
meant  no  more  than  this,  that  when  an  account  was  settled  by  a 
note,  a  note  changed  to  a  bond,  or  a  judgment  taken  upon  either, 
the  debt  as  to  its  original  or  inferior  condition  was  extinguished  or 
swallowed  up  in  the  higher  security  ;  and  that  all  the  memoranda 
by  which  such  inferior  condition,  was  evidenced  lost  their  vitality. 
It  had  never  been  applied,  he  said,  and  never  should  be,  to  the  ex- 
tinguishment of  distinct  collateral  securities,  whether  superior  or 
inferior  in  degree.  These  were  only  to  be  cancelled  by  satisfaction 
or  voluntary  surrender.^ 

In  Storer  v.  Storer,^  the  plaintiff,  as  administrator  de  bonis  non, 
sued  the  defendants  in  debt  as  administrators  of  the  person  to 
whom  the  plaintiff  had  succeeded  in  administration.  The  defend-' 
ants  pleaded  in  bar  a  decree  of  tlie  court  of  probate  on  their  ad- 
ministration bond,  giving  the  plaintiff  judgment  for  the  very  de- 
mand now  sued  for ;  but  as  to  which  no  execution  had  issued. 
But  the  court  held  the  action  proper  ;  the  ground  being  that  the 
two  remedies  were  merely  cumulative.  A  judgment  in  a  suit 
where  the  action  is  given  as  a  remedy  merely  cumulative  was  no 
bar,  it  was  said,  without  satisfaction. 

>  See  also  Butler  v.  Miller,  5  Dcnio,  lf)9.      ^  g  Mass.  390. 
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The  case  of  Drake  v.  Mitchell  ^  involved  this  question.  The 
action  arose  in  this  way :  Three  joint  covenantors  were  sued  for 
the  rent  of  certain  premises ;  and  among  other  things  they  pleaded 
that  one  of  their  number  had  given  his  promissory  note  and  bill 
of  exchange  in  part  satisfaction  of  the  rent,  and  that  this,  not  hav-, 
ing  been  paid  at  maturity,  was  sued  upon  by  the  plaintiff,  and 
judgment  obtained  against  the  maker.  The  plea  alleged  that  the 
note  had  been  given  for  the  payment  and  in  satisfaction  of  the 
debt,  but  did  not  aver  that  it  had  been  so  accepted  ;  nor  did  it 
allege  that  the  note  had  produced  a  satisfaction  in  point  of  fact. 
The  plaintiff  demurred  to  the  plea  ;  and  the  demurrer  was  sustained. 

Lord  EUenborough  said  :  "  I  have  always  understood  the  prin- 
ciple of  transit  in  rem  judicatam  to  relate  only  to  the  particular 
cause  of  action  in  which  the  judgment  is  recovered,  operating  as 
a  change  of  remedy  from  its  being  of  a  higher  nature  than  before. 
But  a  judgment  recovered  in  any  form  of  action  is  still  but  a 
security  for  the  original  cause  of  action,  until  it  be  made  produc- 
tive in  satisfaction  to  the  party  ;  and  therefore  till  then  it  cannot 
operate  to  change  any  other  collateral  concurrent  remedy  which 
the  party  may  have.  If  indeed  one  who  is  indebted  upon  simple 
contract  give  a  bond  or  have  judgment  against  him  upon  it,  the 
simple  contract  is  merged  in  the  higher  security.  So  one  may 
agree  to  accept  of  a  different  security  in  satisfaction  of  his  debt ; 
but  it  is  not  stated  here  that  the  note  and  bill  were  accepted  in 
satisfaction,  and  in  themselves  they  cannot  operate  as  such  until 
the  party  has  received  the  fruits  of  them.  And  then,  although 
they  were  not  originaUy  given  in  satisfaction  of  the  higher  de- 
mand, yet,  ultimately  producing  satisfaction,  it  would  be  a  bar  to 
so  much  of  the  demand." 

Le  Blanc,  J.,  said :  "  The  giving  of  another  security,  which  in 
itself  would  not  operate  as  an  extinguishment  of  the  original  one, 
cannot  operate  as  such  by  being  pursued  to  judgment,  unless  it 
produce  the  fruit  of  a  judgment." 

Lawrence,  J. :  "  The  judgment  recovered  on  the  bill  is  in  itself 
no  satisfaction  until  payment  be  obtained  upon  it." 

The  law  will  not  permit  a  party  who  has  recovered  in  one  action 
a  portion  of  an  entire  demand,  to  make  the  residue  of  it  the  sub- 
ject of  another  suit.^    In  Bancroft  v.  Winspear  it  is  held  that  this 

^  3  East,  251.  Guernsey  v.  Carver,  8  Wend.  492;  Ben- 

'  Bancroft  v.  Winspear,  44  Barb.  209  ;     demagle  v.  Corks,  19  Wend.  207 ;  Fish  v. 
9 
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is  true  even  where  the  demands  sued  upon  are  different,  if  they 
are  both  created  by  the  same  indivisible  cause.  This  subject  is 
considered  with  force  and  ability  by  Mr.  Justice  Dewey,  in  deliver- 
ing the  opinion  of  the  court  in  Goodrich  v.  Yale  ;  ^  and  the  impor- 
tance of  the  subject  will  justify  a  quotation  at  large  from  the 
opinion.  "In  what  cases,"  he  says,  "  a  former  judgment  in  a  suit 
between  the  same  parties  shall  operate  as  a  bar  to  further  litiga- 
tion by  a  new  action,  is  a  question  of  much  nicety.  Tlie  difficulty 
arises,  not  so  much  for  want  of  certain  general  rules  upon  the  sub- 
ject, as  from  the  doubt  as  to  which  class  of  cases  the  one  which  is 
the  subject  of  inquiry  belongs. 

"  A  suit  and  judgment  thereon  for  the  same  cause  of  action  are 
said  to  be  absolutely  conclusive,  as  a  bar  to  a  second  action.  But 
it  is  equally  true  that  the  mere  fact  that  the  plaintiff  has  in  his 
former  action  declared  for  the  same  causes  of  action  does  not 
necessarily  present  a  case  where  the  judgment  in  such  action  shall 
be  a. bar  to  a  subsequent  suit  for  one  of  the  causes  set  forth  in  the 
former.  Thus  in  Seddon  v.  Tutop,^  where  the  plaintiff  in  the 
former  action  had  in  different  counts  declared  on  a  promissory  note, 
and  for  goods  sold,  and  the  defendant  being  defaulted,  the  plain- 
tiff, upon  executing  his  writ  of  inquiry,  gave  no  evidence  on  the 
count  for  goods  sold,  and  took  his  damages  for  the  promissory  note 
only,  it  was  held  that  the  judgment  was  no  bar  to  his  recovering 
in  a  subsequent  action  for  the  goods  sold.  But  in  that  case  there 
were  two  distinct  demands  set  forth  in  distinct  counts,  and  not  in 
the  least  blended  together.  It  is  also  true,  as  held  in  the  case  of 
White  V.  Moseley,^  that  where  there  are  distinct  torts,  committed 
consecutively,  but  on  different  localities,  and  the  plaintiff  institutes 
his  action  for  one  only,  such  former  suit  and'  judgment  thereon, 
although  the  action  might  properly  have  embraced  both  the  torts, 

ToUey,  6  Hill,   54  ;  Marble  v.  Keyes,  9  21  Vt.  17 ;  Moulton  v.  Trask,  9  Met.  577  ; 

Gray,  221 ;  Stein  v.  Prairie  Rose,  17  Ohio  "Wilhelm  v.  Caul,  2  Watts  &  S.  26.    A 

St.  471 ;  Erwin  v.  Lynn,  16  Ohio  St.  539.  party,  it  is  also  said,  may  make  a  voluntary 

It  is  said  this  is  not  true  in  the  case  of  compromise  or  satisfaction  of  his  claim  in 

contracts  for  services  where  the  employer  the  course  of  an  action  embracing  only 

prevents  performance;   the  injured  party  part  of  an  entire  demand,  without  merging 

being  permitted  to  sue  for  his  wages  as  the  whole.    O'Beirne  v.  Lloyd,  43  N.  Y. 

they  become  due,  from  time  to  time,  in  248  (1870). 

separate  actions.    Thompson  v.  Wood,  1  i  8  Allen,  454. 

Hilt.  93.   But  this  cannot  be  the  law.    See  2  6  Term,  607. 

Goodman  v.  Pocock,  15  Q.  B.  576  ;  Planchfe  '  8  Pick.  356. 
V.  Colburn,  8  Bing.  14  ;  Derby  v.  Johnson, 
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yet  constitutes  no  bar  to  a  second  action  for  the  other  act.  On 
the  other  hand,  the  case  of  Trask  v.  Hartford  and  New  Haven 
Railroad  ^  strongly  asserts  and  applies  the  principle  that  a  judg- 
ment in  a  civil  suit,  upon  a  certain  alleged  cause  of  action,  is  con- 
clusive upon  the  parties  in  relation  to  it,  and  that  another  suit  for 
the  same  cause  cannot  be  maintained  for  any  purpose  whatever. 
In  that  case  the  subjects  of  damages  in  the  different  actions  were 
wholly  distinct ;  the  one  being  the  loss  of  a  shop,  and  the  second 
the  loss  of  a  dwelling-house.  No  damages  had  been  claimed  or 
recovered  in  the  first  action  for  the  loss  of  the  house  ;  but  the  loss 
of  each  was  caused  by  the  same  tortious  act,  and  one  recovery  for 
any  part  of  the  damages  'caused  by  such  act  was  held  a  bar  to  a 
second  action.  It  was  said  by  the  court  in  that  case  :  '  It  would 
be  unjust,  as  well  as  in  violation  of  the  fixed  rule  of  law,  to  allow 
the  plaintiff  to  subject  the  defendants  to  the  hazard  and  expense 
of  another  suit  to  obtain  an  advantage  whicli  he  lost  either  by 
his  own  carelessness  and  neglect,  or  by  an  intentional  withholding 
of  a  part  of  his  proof.' 

"  The  inquiry  is,  under  which,  if  either,  of  these  classes  does  the 
present  case  fall  ?  It  certainly  differs  from  the  case  of  Seddon  v. 
Tutop,^  in  the  fact  that  there  the  causes  of  action  were  on  the  face 
of  them  distinct  and  independent,  and  were  sought  to  be  enforced 
as  such  by  separate  counts.  That  case  only  shows  that  a  party 
may  omit  to  assess  his  damages  on  one  of  several  distinct  counts 
for  acknowledged  distinct  causes  of  action ;  and-  if  he  does  so,  a 
judgment  for  damages  upon  the  other  causes  of  action  will  not  bar 
a  second  suit  for  the  causes  of  action  for  whicli  no  damages  were 
assessed 

"  The  case  before  us  differs  from  White  v.  Moseley,^  in  the  fact 
that  there  the  particular  tort,  the  subject  of  the  second  action,  was 
not  embraced  in  the  declaration,  or  set  forth  as  the  cause  of  com- 
plaint in  the  first  action.  It  differs  also  in  the  fact  that  there  the 
torts  were  committed  on  different  localities,  the  one  on  the  premises 
of  the  plaintiff,  and  the  other  not.  That  case  came  before  the  court 
under  very  peculiar  circumstances.  The  plaintiff  had,  in  tlie  trial 
of  his  former  suit,  insisted  upon  his  right  to  recover  damages  for 
the  cause  of  action  set  up  in  the  second  suit ;  but  the  defendant 
opposing  it  upon  the  ground  that  the  alleged  trespass  quare  elausum 
did  not  embrace  the  close  where  the  second  injury  was  done,  the 
1  2  Allen,  331.  ^  6  Term,  607.  »  8  Pick.  356. 
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court  ruled  that  the  evidence  to  support  this  claim  of  the  plaintifif 
was  not  admissible,  it  being  a  distinct  cause  of  action.^  In  the 
trial  of  the  second  action,  the  ruling  maintaining  it  was  based  en- 
tirely upon  the  assumption  that  the  acts  of  the  defendants  were 
separate  torts,  and  therefore  constituted  more  than  one  cause  of 
action.  The  inquiry  therefore  will  be,  whether  the  present  case, 
differing  as  it  does  from  Seddon  v.  Tutop  in  having  only  a  single 
count,  charging  combinedly  a  tort  by  raising  and  then  shutting 
down  the  gate  of  the  plaintiffs,  instead  of  two  distinct  counts  for 
separate  causes  of  action,  comes  within  the  principle  there  decided. 
The  like  inquiry  will  also  arise  as  to  the  effect  of  the  difference 
in  the  circumstances  we  have  alluded  to,  in  the  case  of  White  v. 
Moseley,  in  distinguishing  that  case  from  this. 

"  If  this  shall  be  taken  to  have  been  but  one  cause  of  action, 
although  damages  might  probably  have  been  assessed  for  various 
distinct  acts,  then  the  case  we  have  cited  of  Trask  v.  Hartford 
and  New  Haven  Railroad,  which  is  abundantly  sustained  by  other 
authorities,  would  be  decisive  upon  the  point  that  the  former  judg- 
ment is  a  bar  to  this  action. 

"  The  case  is  barren  of  all  evidence  as  to  the  nature  of  the 
grieyance  complained  of,  except  as  shown  by  the  record  of  the  pro- 
ceedings in  the  two  actions.  We  turn,  therefore,  to  the  declaration 
in  the  first  action.  We  find  there  that  the  tort  complained  of  was, 
that  on  divers  days  the  defendant  entered  upon  the  real  estate  of 
the  plaintiffs,  without  right,  and  raised  the  gates  of  their  dam,  and 
caused  the  water  to  flow  down  and  waste  their  reservoir,  and  at 
times  to  flood  their  mill,  and  then,  by  shutting  the  gate,  took  away 
the  water  from  their  mill.  Here  the  acts  causing  the  damages  are 
stated  as  a  series  of  connected  acts,  occurring  while  the  defendant 
was  a  trespasser,  by  entering  without  right  upon  the  real  estate  of 
the  plaintiffs,  and  the  answers  of  the  defendant  so  treated  the 
same,  denying  the  allegation  that  he  had  entered  upon  the  plain- 
tiffs.' real  estate  without  right,  and  denying  all  the  acts  alleged  as 
wrongs  connected  with  the  trespass. 

"  Upon  the  issues  thus  joined,  that  case,  as  appeared  by  the 
copy  of  the  record,  was  referred  to  the  assessors,  '  to  assess  the 
damages  occasioned  to  the  plaintiffs  by  the  raising  of  the  gate  in  the 
reservoir  dam,  and  make  report  thereof  to  the  court.'  They  did 
subsequently  report  that  the  damages  sustained  by  the  plaintiffs  in 
I  White  V,  Mosele/,  5  Pick.  230. 


DOMESTIC  JUDGMENTS  IN  PERSONAM.  133 

this  case  amounted  to  the  sum  of  $  125,  and  judgment  was  there- 
upon entered  for  that  sum.  It  is  now  said  that  this  judgment  is 
not  a  bar  to  the  g^resent  action,  because  the  court  did  not  submit 
to  the  assessors  this  specific  ground  of  damage,  and  did  not/  direct 
them  to  assess  damages  for  shutting  down  the  plaintiffs'  gate.  This 
is  true  ;  but  it  is  equally  true  that  they  did  not  direct  the  assessors 
to  assess  damages  for  causing  the  water  to  flow  down  and  waste 
their  reservoir,  and  at  times  flood  their  mill,  all  of  which  were 
alleged  as  injuries.  The  order  seems  to  have  first  declared  a  refer- 
ence of  the  case.  Then  follows  an  imperfect  description  of  the 
alleged  causes  of  damages. 

"  There  is  no  apparent  reason  for  naming  one  portion  of  the  case 
rather  than  another  as  the  subject  for  the  assessment  of  damages. 
It  was  certainly  not  a  full  recital  of  the  plaintiffs'  alleged  griev- 
ances. But  if  it  were  to  be  taken  that  the  assessors  only  reported 
upon  one  of  the  alleged  facts,  it  is  quite  clear  that  it  was  open  to 
the  plaintiffs  to  ask  for  a  recommittal  for  that  cause,  and  under  an 
enlarged  rule.  But  the  plaintiffs  were  content  to  take  these  dam- 
ages as  the  damages  for  the  entire  trespasses  that  were  set  forth  in 
tlieir  declaration. 

"  But  however  this  may  be,  we  are  of  opinion  that  the  judgment 
in  the  former  action  must  be  a  bar  to  the  present  one,  inasmuch  as 
the  cause  of  action,  as  presented  by  the  plaintiffs  on  the  record,  is 
one  and  the  same.  The  grievance  complained  of  was  an  illegal 
entry  upon  the  plaintiffs'  land,  and  by  various  acts  ....  render- 
ing their  mill  valueless.  The  particular  acts  causing  the  damage 
to  the  mill  are  not  set  forth,  as  connected  with  a  separate  entry, 
but  as  a  series  of  acts,  all  of  which  are  combined  as  causing  the 
injury  to  the  mill.  It  is  true  that  the  declaration  does  not  restrict 
them  to  the  proof  of  a  single  entry  ;  but  it  does  connect  all  these  acts 
with  each  and  every  entry.  It  fails  to  state  them  as  separate  causes 
of  action,  or  to  allege  them  to  have  occurred  at  different  times." 

An  action  was  brought  ^  for  failing  to  accept  a  residue  of  cer- 
tain goods  under  an  entire  contract ;  and  the  defence  was  that  the 
plaintiff  had  brought  an  action  for  the  other  portion  of  the  goods, 
and  recovered  judgment,  and  received  full  satisfaction.  This  was 
held  a  good  defence  ;  the  ground  being  that  as  the  contract  was 
entire,  the  plaintiff  could  not  separate  it  into  parts,  and  bring  an 
action  for  one  part  at  one  time,  and  for  another  at  another  time.* 

1  Carvill  v.  Garrigues,  5  Barr,  152. 

*  Smith  V.  Jones,  15  Johns.  229;  Farrington  v.  Payne,  lb.  431. 
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In  an  action  of  trespass  in  the  case  ^  to  recover  for  loss  of  ser- 
vices sustained  subsequently  to  February  28, 1840,  in  consequence 
of  injuries  to  the  plaintiff's  son  by  the  breaking  of  a  bridge,  the 
defence  was  that  the  plaintiff  had  obtained  a  judgment  for  similar 
damages  sustained  prior  to  the  date  mentioned,  by  reason  of  the 
same  injury.  And  the  court  held  that  the  judgment  was  a  bar  to 
the  present  action. 

The  ground  taken  by  the  maj(^ity  was  that  the  injury  inflicted 
by  the  fall  of  the  bridge  was  one  and  entire,  though  there  might  be 
a  continuation  of  the  damages  ;  and  that  the  plaintiff  might  have 
recovered  prospective  damages  in  the  former  suit.^  Several  impor- 
tant cases  were  considered  and  distinguished  ;  ^  and  one  case  was 
admitted  to  bear  against  the  doctrine.*  In  concluding,  they  said 
tliat  to  maintain  a  second  suit  for  a  fresh  damage,  in  a  case  in 
which  there  was  no  new  injury,  would  be  novel  in  principle  and 
not  warranted  by  authority. 

The  chief  justice,  dissenting,  denied  the  doctrine  of  prosj)ective 
damages  where  they  were  uncertain,  and  thought  they  could  only 
be  recovered  to  the  commencement  of  the  writ,  but  that  they 
might  be  the  subject  of  another  action  when  they  accrued. 

To  an  action  of  trespass  ^  for  illegal  imprisonment,  the  defend- 
ant pleaded  a  recovery  before  a  justice  of  the  peace  for  the  same 
trespass.  The  plaintiff  replied,  assigning  other  trespasses ;  to  which 
the  defendant  rejoined,  not  guilty  ;  and  issue  was  joined  thereon. 
In  respect  to  the  matter  of  former  recovery,  that  was  for  an  im- 
prisonment on  the  3d  of  December,  the  original  writ  being  dated 
December  5th ;  but  the  imprisonment  newly  assigned  was  from 
the  6th  of  the  same  month  to  the  10th  of  the  next.  It  was  a  con- 
tinuing imprisonment  from  the  30th  of  December ;  and  the  defend- 
ant insisted  that  the  whole  constituted  but  one  injury,  for  which 
the  plaintiff  had  already  recovered.  But  the  defence  was  over- 
ruled. 

The  court  said  that  the  imprisonment  was  the  gist  of  the  action, 
and  that  every  continuation  of  it  was  a  new  trespass  ;  so  that  the 
plaintiff  might  well  have  brought  his  action  for  an  assault  com- 

1  Whitney  v.  Clarendon,  18  "Vt.  252.  Lee,  1  Ld.  Rajm.  329;  Boberts  v.  Bead, 

"  HodsoU  V.  Strallebrasse,  11  Ad.  &  E.  16  East,  215. 

SOI.  4  Malachy  ».  Soper,  3  Bing.  N.  C.  371 ; 

'  Hambleton  v.  Veere,  2  Saand.  169 ;  S.  C.  3  Scott,  723. 

Ward  V.  Rich,  1  "Ventr.  103 ;  Brasfield  v.  ^  Leland  v.  Marsh,  16  Mass.  389. 


DOMESTIC  JUDGMENTS  IN  PERSONAM.  135 

mitted  on  the  day  after  the  date  of  his  former  writ ;  and  if  so,  he 
might  well  assign  that  anew. 

But  the  plaintiff  in  a  judgment  by  default  cannot  prevent  the 
defendant  from  bringing  suit  by  allowing  him  a  partial  credit  for  a 
separate  claim.^  In  the  case  cited,  the  plaintiff  sued  in  assumpsit 
for  goods  sold  and  delivered  ;  and  the  defence  was  that  the  goods  in 
question  had  been  credited  by  the  present  defendant  in  an  account 
annexed  to  a  writ  sued  by  him  against  the  present  plaintiff,  before 
the  commencement  of  this  action,  in  which  former  suit  judgment 
had  been  rendered  by  default.  The  plaintiff  desired  to  prove,  in 
the  court  below,  that  the  amount  thus  credited  was  not  equal  to 
the  value  of  the  goods  ;  but  the  court  refused  to  hear  the  evidence, 
on  the  ground  that  the  former  judgment  was  conclusive  of  the 
value  of  the  goods.  The  case  was  appealed,  and  the  judgment 
reversed. 

Mr.  Justice  Wilde,  referring  to  the  argument  that  the  evidence 
offered  would  tend  to  impeach  the  former  judgment,  said  that  if 
this  were  true,  it  would  clearly  be  inadmissible  ;  but  he  said  that  the 
maxim  Judicium  semper  pro  veritate  accipitur  applied  only  to  mat- 
ters directly  adjudicated,  not  to  matters  arising  incidentally.  The 
defendant  in  the  former  suit  was  not  bound  to  avail  himself  of  the 
plaintiff 's  admission  or  confession  of  payment.  He  was  not  bound 
to  prove  the  value  of  the  goods  at  his  own  expense,  when  by 
bringing  suit  for  them  the  expense  would  be  thrown  upon  the  op- 
posite party.  Such  a  rule  as  the  present  defendant  contends  for, 
he  said,  would  be  often  productive  of  injustice.  He  then  added 
this  illustration  :  "  Suppose  a  case  of  mutual  demands  between  A 
and  B ;  A's  demand  against  B  being  f  20,  and  B's  demand  against 
A  I  30.  If  A  sues  B,  and  credits  B's  demand  of  I  30  at  only  1 15, 
how,  upon  the  principles  advanced  by  the  defendant's  counsel,  can 
B  recover  his  balance  of  A  ?  He  can  recover  no  balance  in  A's 
suit ;  and  if  judgment  in  that  suit  is  conclusive,  he  can  have  no 
remedy."  And  he  added  that  though  the  party  might  file  his 
accoiint,  and  claim  a  set-off,  still  the  statute  did  not  compel  him  to 
do  so. 

4.  Collateral  Impeachment  of  Judgments. 

Having  completed  the  consideration  of  the  first  three  divisions 
of  domestic  judgment,  we  come  now  to  the  fourth,  in  which  it  is 

1  Minor  u.  Walter,  17  Mass.  237. 


136  THE  LAW  OF  ESTOPPEL. 

intended  to  show  under  what  circumstances  and  in  what  particu- 
lars a  domeatic  judgment  is  liable  to  impeachment  in  a  collateral 
action.  We  have  already  seen  that  strangers  may  impeach  judg- 
ments in  collateral  actions  ;  we  are  now  to  ascertain  if  parties,  or 
those  who  might  have  been  parties,  ever  have  the  like  privilege. 
And  first,  of  contesting  the  jurisdiction. 

In  the  case  of  domestic  judgments,  parties  and  privies  are  es- 
topped in  collateral  actions  to  deny  the  jurisdiction  of  the  court  in 
which  the  former  judgment  was  recovered,  unless  it  appear  from 
the  face  of  the  record  that  the  court  had  not  acquired  juris- 
diction.^ We  shall  see  in  the  following  chapter  that  the  rule 
is  different  respecting  foreign  Judgments.  Just  what  it  means 
when  applied  to  domestic  judgments,  we  shall  now  endeavor  to 
show. 

One  of  the  most  thoroughly  considered  cases  upon  this  subject 
is  that  of  Hahn  v.  Kelly,  first  above  cited.  In  that  case  the  record 
of  the  former  judgment  recited  "  that  the  summons  and  complaint 
in  this  case  have  been  duly  served  on  the  defendants  according  to 
law  and  the  order  of  the  judge  of  this  court."  It  was  a  case  of 
publication  under  the  statute,  and  service  without  the  jurisdiction 
of  the  court,  which  matters  also  appeared  in  the  record ;  and  it 
was  claimed  that  the  court  must  presume  a  legal  service,  notwith- 
standing the  fact  that  the  proof  failed  to  show  it,  or  tended  to 
show  the  contrary  ;  in  other  words,  that  though  the  affidavits  as  to 
publication  and  service  failed  to  state  all  the  facts  which  were 
made  essential  by  the  statute  to  that  mode  of  proceeding,  the 
court  must  presume  that  some  other  affidavit  was  actually  made, 
in  view  of  which  the  court  entertained  jurisdiction,  and  which  for 
some  reason  had  not  been  made  part  of  the  judgment  roll  by  the 
clerk. 

Mr.  Justice  Sanderson,  speaking  for  the  court,  said :  "  Within 
certain  limits,  this  is  undoubtedly  true ;  but  thus  broadly  stated 

1  Hahu  V.  Kelly,  34  Cal.  391 ;  Morse  v.  40  N.  H.   437 ;   Clark  v.  Bryan,  16  Md. 

Presby,  25  N.  H.  299;  Carleton  v.  Wash-  171 ;  Callen  v.   Ellison,  13  Ohio  St.  446 ; 

ingtoD  Ins.  Co.,  35  N.  H.  162;  Penobscot  Kennedy  v.  Georgia  State  Bank,  8  How. 

Bailroad  Co.  v.  Weeks,  .'52  Maine,  456;  586;  McCormick  t>.  Sullivant,  10  Wheat 

Mcrcier«.  Chace,  9  Allen,  242;  Wiley  u.  192,  holding  the  same  to  be  true  of  the 

Pratt,  23  Ind.   628 ;   Coit  v.  Haven,  30  United  States  courts,  as  not  being  courts 

Conn.   190,   and  cases  cited;  Pardon  v.  of  inferior  jurisdiction. 
Dwire,  23  111.  572 ;  Wingate  v.  Haywood, 
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does  it  not  go  too  far,  and  invoke  presumption  where  none  may 
exist  ?  Is  it  according  absolute  verity  to  the  record  under  all  cir- 
cumstances, or  is  it  impeaching  the  record  under  possible  circum- 
stances, upon  the  ground  that  it  misrepresents  what  actually  took 
place  ?  Undoubtedly  if  the  record  is  silent  as  to  what  was  done 
in  respect  to  some  material  matter,  we  will  presume  that  what 
ought  to  have  been  done  was  done.  If  there  is  no  proof  of  what 
was  done  in  obtaining  service,  in  the  record,  we  will  presume  that 
legal  service  was  in  fact  made ;  but  when  the  record  shows  what 
was  done  for  the  purpose  of  obtaining  service,  how  can  we  pre- 
sume that  something  different  was  in  fact  done  ?  Would  that  not 
be  to  join  issue  with  the  record,  and  dispute  what  it  says,  —  which 
we  have  agreed  cannot  be  done  ?  When  the  record  speaks  at 
all,  it  must  be  understood  to  speak  the  truth  as  to  the  particular 
fact  of  which  it  speaks ;  for  by  the  law  of  its  creation  it  can  tell 
no  lies,  neither  direct  nor  circumstantial.  This  is  so,  not  only 
when  the  record  speaks  in  favor  of  the  jurisdiction,  but  when  it 
speaks  against  it. 

"  Pushed  to  its  logical  results,  this  doctrine,  without  some  quali- 
fication, becomes  equivalent  to  a  rule  that  the  judgment  of  a  court  of 
superior  jurisdiction  cannot  be  attacked  at  all  in  a  collateral  action, 
notwithstanding  a  want  of  jurisdiction  may  appear  upon  the  face  of 
the  record At  least  it  is  equivalent  to  saying  that  no  judg- 
ment can  be  attacked  collaterally,  unless  the  record  shows  affirma- 
tively, upon  its  face,  that  this  is  or  that  was  not  done,  or  that  no  ser- 
vice of  summons  was  had  upon  the  defendant,  —  language  which, 
we  venture  to  say,  had  never  yet  been  found  in  any  record.  What 
do  the  cases  mean  when  they  speak  of  a  want  of  jurisdiction  ap- 
pearing upon  the  face  of  the  record  ?  Do  they  mean  a  positive  and 
direct  statement  to  the  effect  that  something  which  must  have  been 
done,  in  order  to  give  the  court  jurisdiction,  was  not  done  ?  Or  do 
they  mean  that  a  want  of  jurisdiction  appears  whenever  what  was 
done  is  stated,  and  which,  having  been  done,  was  not  sufficient  in 
law  to  give  the  court  jurisdiction  ?  If  the  former,  they  are  a  delu- 
sion  For  we  venture  to  say  that  no  case  can  be  found,  or  will 

arise  hereafter,  where  the  conditions  contemplated  by  such  a  rule 
will  be  found  to  exist.  No  court  has  ever  yet  so  far  stultified  itself 
as  to  render  a  judgment  against  a  defendant,  and  at  the  same  time 
deliberately  state  that  it  had  not  acquired  jurisdiction  over  his 
person. 
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"  Suppose  in  a  case  of  attempted  personal  service,  the  ofBcer 
should  return  that  he  had  served  the  summons  upon  A  B,  the  son 
of  the  defendant,  by  delivering  to  him  personally  a  copy,  and  also 
a  copy  of  the  complaint,  and  the  remainder  of  the  record  is  silent 
upon  the  question  of  service.  Could  we  presume,  in  the  face  of 
such  a  record,  that  he  served  it  on  the  defendant  also  ?  Undoubt^ 
edly  not.  There  would  be  a  want  of  jurisdiction  upon  the  face  of 
the  record  within  the  rule  in  hand ;  and  the  judgment  would  be 
declared  a  nullity  whenever  and  wherever  in  support  of  a  legal 
claim  or  right. 

"  We  consider  the  true  rule  to  be  that  legal  presumptions  do  not 
come  to  the  aid  of  the  record,  except  as  to  acts  or  facts  touching 
which  the  record  is  silent.  Where  the  record  is  silent  as  to  what 
was  done,  it  will  be  presumed  that  what  ought  to  have  been  done 
was  not  only  done,  but  rightly  done  ;  but  when  the  record  states 
what  was  done,  it  will  not  be  presumed  that  something  different 
was  done.  If  the  record  merely  shows  that  the  summons  was 
served  on  the  son  of  the  defendant,  it  will  not  be  presumed  that  it 
was  served  on  the  defendant.  If  the  affidavit  of  the  printer  shows 
that  the  summons  was  published  one  month,  it  will  not  be  pre- 
sumed that  it  was  published  three. 

"  To  avoid  any  misapprehension,  we  deem  it  proper  to  add  that,  so 
far,  we  have  assumed,  for  the  purposes  of  the  argument,  that  the 
record,  aside  from  that  portion  of  it  which  is  denominated  the 
proof  of  service,  is  silent  upon  the  question  of  service.  But  it 
may  happen  that  other  portions  of  the  record  may  also  speak 
upon  that  question.  If  so,  what  they  say  is  not  to  be  disre- 
garded. On  the  contrary,  in  determining  the  question  whether 
a  want  of  jurisdiction  is  apparent  upon  the  face  of  the  record, 
we  must  look  to  the  whole  of  it,  and  report  the  responses  of  all 
its  parts.  To  illustrate :  Suppose  that  portion  of  the  judgment 
roll  denominated  the  '  affidavit  or  proof  of  service '  shows  that 
personal  service  was  made  upon  the  son  of  the  defendant,  and 
the  remainder  of  the  roll  says  nothing  about  service.  We  then 
have  a  want  of  jurisdiction  appearing  upon  the  face  of  the  record. 
But  suppose  that  the  judgment  states  that  the  defendant  appeared, 
or  that  personal  service  was  made  upon  him,  or  something  else 
that  is  equivalent,  as  it  frequently  does,  the  opposite  result  follows ; 
for  the  record  cannot  lie,  and  it  appears  that  the  father  as  well  as 
the  son  had  been  served,  which  may  well  have  been  the  case.    So 
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in  the  case  of  a  service  by  publication,  if  the  affidavit  of  the 
printer  states  that  the  summons  was  published  one  month,  and  yet 
the  court  in  its  judgment  states  that  it  was  published  three,  or  that 
service  has  been  had  upon  the  defendant,  it  will  be  presumed  that 
other  proof  than  that  contained  in  the  judgment  roll  was  made  ; 
for  not  to  so  presume  would  be  to  deny  to  the  record  that  absolute 
verity  which  must  be  accorded  to  it." 

The  learned  judge  then  says  that  the  principles  above  stated 
are  limited  to  courts  of  superior  jurisdiction  ;  and  he  states  the 
ground  of  the  limitation  to  be  the  trust  and  confidence  which  the 
law  places  in  the  superior  courts,  and  which  it  does  not  place  in 
courts  of  an  inferior  or  limited  jurisdiction.  The  former  are  pre- 
sided over  by  men  more  learned  in  the  law,  and  their  proceedings 
are  conducted  with  greater  solemnity  and  deliberation,  than  are 
those  of  the  latter. 

He  then  proceeds,  with  great  ability,  to  meet  a  further  limita- 
tion advocated  by  the  defendants,  founded  upon  the  difference  by 
which  the  superior  courts  are  authorized  to  acquire  jurisdiction, 
in  the  ordinary  way  of  summons  or  appearance,  and  in  the  statu- 
tory way  by  publication  ;  and  he  denies  that  any  distinction  exists 
making  the  record  more  conclusive  in  the  one  case  than  in  the 
other.  It  was  no  answer,  he  said,  that  the  defendant  was  sub- 
jected to  a  great  hardship,  if  he  could  not  impeach  and  contradict 
the  record  in  a  case  of  constructive  service,  by  showing  that  the 
mode  of  service  had  not  been  strictly  observed.  The  hardship  in 
that  case  was  no  greater  than  where  the  statute  had  been  strictly 
followed.  The  hardship,  if  any,  lay  in  the  fact  that  the  defendant 
has  had  no  actual  notice  ;  and  the  argument  goes  to  the  wisdom 
of  allowing  constructive  service  at  all,  and  proves  too  much.  He 
denied  that  the  phrase  "  proceeding  according  to  the  common  law," 
frequently  used  in  reference  to  the  superior  courts,  had  any  effect 
upon  the  question  ;  indeed  he  thought  there  was  very  little  mean- 
ing at  all  in  the  expression  ;  it  seemed  to  be  used  "  merely  from 
force  of  habit,  or  mainly  for  ornamental  purposes."  And  there 
was  no  force,  he  said,  in  the  suggestion  that  a  court  was  exer- 
cising a  general  power  when  obtaining  jurisdiction  by  actual  ser- 
vice, and  a  limited  or  special  power  when  doing  so  by  constructive 
notice.  The  distinction  was  not  to  the  power,  for  the  power  was 
the  same  in  both  cases,  but  merely  as  to  the  mode  of  exercis- 
ing it. 
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We  cannot  further  follow  the  able  argument  on  this  point ;  but 
we  must  say  it  is  by  far  the  most  convincing  presentation  of  the 
question  we  have  found,  as  to  whether  the  statutory  notice  by 
publication  must  be  fully  set  out  upon  the  record.  The  court  put 
the  two  methods  precisely  on  the  same  ground  as  to  the  matter  of 
presumption.  Each  method,  if  set  out  in  the  record,  must  be  ac- 
cording to  law  ;  in  either  case,'if  it  affirmatively  appear  that  the 
law  is  not  complied  with,  the  judgment  is  void  ;  and  in  either  case 
if  the  recitals  are  not  full  as  to  the  jurisdictional  facts,  and  if  those 
that  do  appear  do  not  show  a  want  of  jurisdiction,  the  presump- 
tion will  be  conclusively  raised  that  other  evidence  was  before  the 
court  sufficient  to  give  it  jurisdiction  of  the  cause. 

And  we  believe  that  the  doctrine  that  the  true  criterion  for 
determining  whether  the  record  must  contain  a  full  presentation 
of  the  jurisdictional  facts  in  the  former  case  is  found  in  the  extent 
and  character  of  the  general  power  of  the  court,  rather  than  in 
the  method  prescribed  for  acquiring  jurisdiction.  The  fact  that 
courts  of  inferior  or  limited  jurisdiction  are  not  usually  presided 
over  by  men  thoroughly  skilled  in  the  law  is  sufficient  reason  why 
the  proceedings  in  them,  by  which  the  right  to  try  causes  was 
acquired,  should  be  closely  inspected  ;  and  in  order  to  this,  juris- 
dictional facts  should  be  fully  spread  upon  the  record.  But  the 
reason  failing  as  to  the  superior  courts,  the  rule  should  fail  with 
it ;  and  the  jurisdiction  of  such  courts  should  not  be  open  to  im- 
peachment for  the  mere  reason  that  not  every  step  required  to  be 
taken  is  proved.  It  is  of  course  competent  for  the  legislature  to 
prescribe  that  every  step  necessary  to  give  a  court  jurisdiction 
should  affirmatively  appear  on  the  record  to  have  been  taken,  even 
of  the  proceedings  of  the  superior  courts ;  but  until  it  has  done 
so,  it  should  suffice  that  the  same  presumptions,  and  only  the 
same,  should  be  raised  in  the  case  of  the  statutory  notice  as  in 
the  common-law  notice. 

But  the  weight  of  authority  seems  opposed  to  this  doctrine ;  ^ 

1  Morse  v.  Presby,  25  N.  H.  299  ;  Carle-  seems  to  support  the  doctrine  of  the  Cali- 

ton  V.  Washington  Ins.  Co.,    35  N.    H.  fornia  case.    It  was  there  adjudged,  and  in 

162  ;  Embury  v.  Conner,  3  Comst.  322  j  an  appeal  instead  of  in  a  collateral  action, 

Huntington  v.  Charlotte,  15  Vt.  46 ;  Clark  that  the  absence  of  an  affidavit  of  the  non- 

V.  Bryan,  16  Md.  171  ;  Bumstead  v.  Read,  residence  of  the  defendants  from  the  record 

31  Barb.  661  ;  Arthur  v.  State,  22  Ala.  61  ;  was  not  sufficient  ground  for  reversal ;  the 

Harris  v.  Hardeman,  14  How.  334.  proceeding  being  one  of  notice  by  publica- 

The  case  of  Tibbs  v.  Allen,  27  111.  119,  tion.    So  Falkner  v.  Guild,  10  Wis.  563, 
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unless  there  be  ground  for  a  distinction  between  the  case  of  a 
superior  court  acting  according  to  the  common  law,  and  when  act- 
ing upon  a  matter  as  to  which  its  powers,  not  merely  its  mode  of 
acquiring  jurisdiction,  are  limited  by  statute.  But  it  is  very  doubt- 
ful if  any  such  distinction  can  be  properly  made  ;  for  the  court  is 
still  presided  over  by  men  skilled  in  the  law  ;  and  its  proceedings 
are  still  had  with  deliberation  and  solemnity.  And  Mr.  Justice 
Fowler  states  the  doctrine  as  well  settled,  that  the  judgments  of 
courts  of  general  jurisdiction  while  thus  acting  within  statutory 
limits  are  open  to  examination,  where  all  things  necessary  to  the 
jurisdiction  do  not  appear  on  the  record  ;  and  that  everything 
■which  does  not  distinctly  appear  by  the  record  to  be  within  the 
jurisdiction  will  be  presumed  to  be  without  it.^ 

In  the  case,  then,  of  inferior  courts,  and,  according  to  the  weight 
of  authority,  of  superior  courts  when  acting  under  limited  powers, 
or  not  proceeding  according  to  the  course  of  the  common  law,  the 
jurisdiction  may  be  collaterally  impeached  in  case  all  the  facts 
necessary  to  give  jurisdiction  are  not  spread  upon  the  record,  or 
proved  to  exist.^  And  the  English  Court  of  Admiralty  is  an  in- 
ferior court  in  this  respect.^  But  the  Federal  courts  of  the 
United  States  do  not  belong  to  this  class.* 

And  in  all  cases  where  the  record,  taken  together,  shows  affirm- 
also  a  case  of  statutory  proceedings,  but  character  is  the  same,  whether  it  act  under 
involved  in  a  collateral  action.  Paine,  J.,  a  special  statute  or  under  the  common  law. 
speaking  for  the  court,  said :  "  The  general  I  cannot  see  that  a  difference  in  the  source 
rule  in  respect  to  such  courts  (superior  of  its  authdrity  to  act  can  make  any  ra- 
conrts)  is,  at  all  events  where  jurisdiction  tional  distinction  as  to  the  presumption  in 
appears,  that  though  the  record  does  not  favor  of  the  regularity  of  its  action."  See 
show  everything  necessary  to  regularity,  it  also  Langworthy  v.  Baker,  23  111.  484. 
is  to  be  presumed  unless  the  contrary  ex-  ^  Carleton  v.  Washington  Ins.  Co.,  35  N. 
pressly  appears.  And  even  if  irregularity  H.  162,  167;  Morse  v.  Presby,  25  N.  H. 
or  gross  error  do  appear,  the  judgment  can-  299,  302,  and  cases  there  cited, 
not  be  questioned  collaterally.  It  is  true  ^  Rowley  v.  Howard,  23  Cal.  401  ;  Clark 
that  proceedings  underspecial  statutes  have  a.  Bryan,  16  Md.  171 ;  Simons  v.  DeBare, 
sometimes  been  made  an  exception  to  this  4  Bosw.  547  ;  Steen  v.  Steen,  25  Miss.  513; 
general  rule  as  to  presumption,  even  in  Gray  v.  McNeal,  12  Ga.  424;  Crawford  v. 
courts  of  general  jurisdiction.  But  with-  Howard,  30  Maine,  422. 
out  entering  into  the  inextricable  labyrinth  '  Harris  v.  Willis,  15  Com.  B.  709.  In 
of  cases  on  the  subject,  we  will  only  say  this  case  it  was  held  that  a  plea  of  a  judg- 
that  we  can  see  upon  principle  no  reason  ment  in  admiralty,  "  after  due  proceedings 
for  the  distinction.  The  general  presump-  had,"  and  "in  due  form  of  law,"  was  insuffi- 
lion  in  favor  of  the  regularity  of  the  pro-  cient  to  show  that  the  court  had  jurisdiction, 
ceedings  of  such  courts  is  founded  on  the  *  McCormick  v.  SulUvant,  10  Wheat, 
character  of  the  court  itself.     And  that     192. 
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atively  that  the  court  had  not  jurisdiction  of  the  cause,  that  is, 
where  the  record  contains  express  averments  respecting  jurisdic- 
tional facts,  which  show  that  in  law  jurisdiction  was  not  acquired, 
in  such  case  the  judgment  is  null  and  void.^  And  this  is  true, 
though  the  party  impeaching  the  judgment  for  want  of  jurisdiction 
be  the  one  who  instituted  the  proceedings  alleged  to  be  void.^  And 
when  the  original  proceedings  were  properly  commenced,  and 
jurisdiction  obtained  by  the  attachment  of  property  in  the  hands 
of  a  trustee  (garnishee),  a  defect  in  the  notice  that  should  sub- 
sequently be  given  to  the  principal  defendant  is  an  irregularity 
that  will  Hot  render  the  judgment  a  nullity,  though  tlie  defect  may 
be  sufficient  cause  for  reversal  in  a  court  of  error .^ 

But  the  rule  that  the  jurisdiction  of  inferior  courts  is  open  to 
inquiry  is  subject  to  the  following  important  qualification  :  If  the 
inferior  court  has  passed  upon  the  jurisdictional  facts,  and  found 
them  sufficient,  the  parties  and  their  privies  are  estopped  in  col- 
lateral actions  to  litigate  the  matter  again.*  This  question  was 
directly  decided  by  the  Court  of  Appeals  of  New  York,  in  both  of 
the  cases  cited.  In  Sheldon  v.  Wright  the  question  arose  as  to  the 
jurisdiction  of  a  surrogate,  under  publication  of  an  order  for  per- 
sons interested  to  show  cause  against  the  sale  of  certain  property. 
The  surrogate  had  decided  that  the  publication  was  regular ;  and 
his  judgment  appeared  on  the  record  of  the  proceedings. 

Mr.  Justice  Foot,  in  delivering  judgment,  said  that  the  case 
differed  in  one  particular  from  that  of  Dyckman  v.  New  York, 
just  cited.  In  that  case,  a  summary  proceeding,  Dyckman  had 
appeared  and  litigated  the  merits  of  the  question  ;  while  in  the 
present  case  the  appellant  had  not  appeared.  "  The  question  then 
arises,"  said  he,  "  does  his  omission  to  appear  place  him  in  a  more 
favorable  condition  for  litigating  the  jurisdictional  fact ;  or  in  other 
words,  can  a  party  to  a  judicial  proceeding,  by  lying  by  and  omit- 
ting to  appear,  acquire  a  right  to  open  the  proceeding  at  any  time, 
and  litigate  in  a  collateral  action  a  jurisdictional  fact  ?  It  will  be 
perceived  at  once  that  if  the  right  depends  on  appearance  or  non- 
appearance, the  fact  that  the  party  claiming  it  has  been  served  with 

1  Penobscot  Railroad  Co.  v.  Weeks,  52  '  Mercier  v.  Chace,  9  Allen,  242. 

Maine,  456  ;  Parisli  v.  Parish,  32  Ga.  653 ;  »  Carleton  v.  Washington  Ins.  Co.,  35 

Mayo  V.  Ah  Loy,  32  Cal.  477  ;  Mercier  v.  N.  H.  162,  explained  in  Bruce  v.  Clout- 

Chace,  9  Allen,  242 ;  Bruce  v.  Cloutman,  man,  45  N.  H.  37. 

43  N.   H.   37  ;   Gay  u    Smith,  38  N.  H.  «  Sheldon  v.    Wright,   5  N.   Y.  497 ; 

171.                         ^  Dyckman  tJ.  New  York,  lb.  434. 
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personal  or  statutory  notice,  makes  no  difference.  If  there  is  any 
difference,  it  is  in  favor  of  him  who  has  been  served  with  personal 
notice  ;  for  such  a  notice  is  in  general  more  difficult  to  prove  after 

a  considerable  lapse  of  time,  than  a  notice  by  publication 

It  cannot  be  therefore  that  the  acknowledgment  or  denial  of  the 
right  of  a  party  to  a  summary  or  other  judicial  proceeding,  to  dis- 
regard the  record  of  it,  and  litigate  collaterally  a  jurisdictional 
fact,  depends  on  his  appearance  or  non-appearance." 

He  then  proceeded  to  state  that  the  siirrogate's  decision  as  to 
the  regularity  of  the  publication  conclusively  determined  the  ques- 
tion of  jurisdiction.  Referring  to  the  language  upon  the  question 
of  jurisdiction  used  in  the  cases  of  Borden  v.  Fitch,^  Mills  v.  Mar- 
tin,^ and  Latham  v.  Edgerton,^  that  "  the  want  of  jurisdiction  is  a 
matter  that  always  may  be  set  up  against  a  judgment,"  he  said 
that  the  judges  only  intended  to  say  that  the  want  of  jurisdiction 
might  always  be  set  up  against  a  judgment  when  that  fact  ap- 
peared on  the  record,  or  was  presented  in  some  other  unexception- 
able manner.  The  principle  in  Borden  v.  Fitch  was  opposed  by 
no  case  within  his  knowledge,  and  it  was  simply  this  :  that  when 
a  form  or  mode  of  notice  of  a  judicial  proceeding  is  prescribed  by 
statute,  and  the  party  resides  within  the  territorial  jurisdiction  of 
the  State  and  court,  a  notice  in  the  mode  designated  is  sufficient 
to  give  the  court  jurisdiction.  These  were  the  facts  in  this  case, 
but  he  refused  to  place  his  opinion  on  this  ground,  as  that  would 
recognize  the  right  of  the  party  to  institute  an  inquiry  respecting 
the  jurisdictional  fact.  He  rested  his  opinion  "  solely  on  the  con- 
clusiveness of  the  judgment  of  the  surrogate."  * 

In  the  case  of  Porter  v.  Purdy,^  there  had  not  been,  in  point  of 
fact,  an  adjudication.  The  proceedings  in  the  case  sought  to  be 
impeaclied  were  had  under  the  statute  authorizing  the  appointment 
of  a  certain  number  of  freeholders  to  assess  the  expense  of  a  certain 
improvement.  One  of  the  persons  so  appointed  was  not  a  free- 
holder ;  and  it  was  contended  that  the  proceedings  were  therefore 

1  15  Johns.  121, 141.  ter,  32  Barb.  389  ;  Porter  v.  Purdy,  29  N. 

2  19  Johns.  7, 33.  Y.  106 ;  Kipp  v.  FuUerton,  4  Minn.  473  ; 
'  9  Cowen,  227,  229.  Galena  and  Chicago  E.  Co.  v.  Pound,  22 
*  This  doctrine  is  well  established.  See     111.  399.    Bat  see  Goudy  v.  Kipp,  30  111. 

Sbawhan  v.  Loffer,  24  Iowa,  217;  Bonsall  109,  holding  that  such  adjudication  is  prima 

V.  Isett,  14  Iowa,  309 ;  Segee  v.  Thomas,  facia  evidence,  and  referred  to  in  Secrist  v. 

3  Blatchf.  1 1 ;  Hungcrford  v.  Gushing,  8  Grunn,  3  Wall.  744,  as  declaring  the  law 

Wis.  324 ;  Bridgeport  Savings  Bank  v.  of  Illinois. 

Eldredge,  28  Conn.  556 ;  Bolton  ».  Brews-  «  29  N.  Y.  106. 
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void,  by  reason  of  a  want  of  jurisdiction.  But  the  court  held 
otherwise. 

Mr.  Justice  MuUin,  who  delivered  the  judgment,  said  that  the 
principle  to  be  applied  was  this :  When,  in  special  proceedings  in 
courts  or  before  officers  of  limited  jurisdiction,  they  are  required 
to  ascertain  a  particular  fact,  or  to  appoint  persons  to  act,  having 
particular  qualifications,  or  occupying  some  peculiar  relations  to 
the  parties  or  the  subject-matter,  such  acts,  when  done,  are  in  the 
nature  of  adjudications,  which,  if  erroneous,  must  be  corrected  by 
a  direct  proceeding  for  that  purpose  ;  and  if  not  so  corrected,  the 
subsequent  proceedings  which  rest  upon  them  are  not  affected, 
however  erroneous  such  adjudications  may  be.^  It  is  indeed  some- 
times said  that  the  entertaining  cognizance  of  a  cause  is  a  conclu- 
sive finding  of  the  facts  constituting  jurisdiction  ;  ^  but  this  may 
be  doubted  ;  and  it  is  not  such  an  adjudication  as  is  here  intended. 

In  case  of  appearance  by  attorney,  the  question  has  arisen  whether 
the  parties  are  estopped  to  deny  the  attorney's  authority.  The 
question  was  recently  broiight  before  the  Supreme  Court  of  In- 
diana.^ The  plaintiffs  in  the  case  cited  brought  an  action  to  have 
certain  conveyances  set  aside,  which  had  been  made  by  virtue  of  a 
judgment  against  them  in  favor  of  the  present  defendants.  They 
alleged  that  no  notice  had  been  given  them  of  the  former  proceed- 
ings, and  that  certain  attorneys  had  appeared  and  filed  an  answer 
for  them  without  their  knowledge  or  authority ;  and  the  court 
allowed  them  to  disprove  the  authority. 

Chief  Justice  Ray  said  :  "  We  think  the  rule  should  be  stated 
thus  :  Where  a  judgment  is  recovered  in  a  court  of  general  juris- 
diction against  a  defendant,  and  the  record  shows  that  an  attorney 
of  the  court  appeared  for  the  defendant,  and  filed  an  answer,  the 
jurisdiction  of  the  court  cannot  be  controverted,  unless  it  be  by 
proof  of  fraud,  which  we  are  not  in  this  case  required  to  decide,  or 
that  the  defendant  was  not  a  citizen  of  the  State,  nor  during  the 
pendency  of  the  proceedings  within  the  jurisdiction  of  the  court  in 
which  the  judgment  was  rendered,  and  had  neither  been  notified 
of  the  pendency  of  the  suit,  nor  had  given  authority  to  the  attor- 
ney to  enter  an  appearance  for  him."  * 

1  See  also  Van  Steenbergh  v.  Bigelow,  ^  Wiley  v.  Pratt,  23  Ind.  628. 

3  Wend.  42.  *  He  proceeds  to  fortify  his  position  by 

^  Cox  V.  Thomas,  9  Gratt.  323  ;  Clary  showing  that  the  rule  has  been  so  deter- 

i).   Hoggland,  6  Cal.   685  ;    Washington  mined  as  to  judgments  of  the  sister  States. 

Bridge  Co.  v.  Stewart,  3  How.  413.  Shelton  v.  Tiffin,  6  How.  163  ;  Shenard  v. 
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But  the  contrary  has  been  held,  and  in  one  case  even  as  to  the 
judgment  of  a  sister  State.^  And  considered  on  principle,  this 
seems  to  be  the  better  opinion.  We  have  already  seen  that  in  the 
absence  of  anything  in  the  record  affirmatively  showing  that  the 
court  had  not  acquired  jurisdiction,  the  jurisdiction  of  the  superior 
courts  will  be  conclusively  presumed,  at  least  when  acting  accord- 
ing to  the  course  of  the  common  law.  And  this  principle  shows 
that  the  parties  and  those  claiming  under  them  are  estopped,  in 
collateral  actions,  to  dispute  the  authority  of  an  attorney  to  appear. 
As  to  the  question  in  the  cases  of  judgments  of  the  sister  States, 
under  the  Constitutiop  and  act  of  Congress,  the  conclusion  seems 
irresistible  that  in  holding  a  different  rule  from  that  which  must 
prevail  in  relation  to  judgments  of  the  domestic  courts,  the  plain 
language  of  the  Legislature  has  been  disregarded.^ 

Our  next  inquiry  is  in  relation  to  the  collateral  impeachment  of 
a  judgment  for  fraud.     Does  the  right  exist  ?  and,  if  so,  when  ? 

The  early  case  of  Meadows  v.  Duchess  of  Kingston  ^  presented 
the  question  of  the  conclusiveness  of  a  sentence  in  a  suit  for  jac- 
titation of  marriage,'  involving  the  same  marriage  in  question  in 
the  celebrated  case  of  the  Duchess  of  Kingston.*  In  the  case  first 
referred  to,  the  sister  and  heir  of  the  Duke  of  Kingston  brought 
an  action  in  chancery  against  the  Duchess  of  Kingston,  praying 
that  a  will  made  by  the  Duke  might  be  declared  void  by  reason  of 
fraud  and  imposition  on  the  part  of  his  pretended  wife,  the  Duchess. 
The  will  had  given  her  all  his  property,  under  the  description  of 
his  wife.  The  fraud  and  imposition  alleged  were  that  the  defend- 
ant had  deceived  the  Duke,  before  their  marriage,  into  the  belief 
that  she  was  single,  whereas  she  was  declared  at  that  time  and 
still  to  be  the  lawful  wife  of  one  Hervey.  The  bill  then  charged 
that,  the  quality  of  wife  was  an  essential  part  of  the  will,  and  that  it 
expressed  the  cause  of  the  bequest ;  and  it  insisted  that  the  cause 
and  motive,  by  reason  of  the  imposition,  did  not  exist,  and  that 

Nevius,   2  Ind.  241 ;  Bodnrtha  v.  Good-  cases  in  which  the  constitutional  provision 

rich,  3    Gray,  508.     See  also  White  v.  and  act  of  Congress,  in  relation  to  the 

Jones,  38  III.  159.  judgments  of  the  sister  States,  have  been 

1  Warren  v.  Lusk,  16  Mo.  102 ;  Baker  v.  strictly  and  faithfully  followed.  The  court 
Stonebraker,  34  Mo.  172;  Finneran  v.  there  denied  the  right  to  dispute  the  attor- 
Leonard,  7  Allen,  54 ;  Watson  v.  Hopkins,  ney'a  authority  to  appear.  The  point  will 
27  Texas,  637;  Brown  v.  Nichols,  42  he  fully  presented  in  the  chapter  on  Foreign 
N.  Y.  26.  Judgments  in  Personam. 

2  The  case  of  Warren  v.  Lusk,  16  Mo.  '  Arab.  756. 

102,  above  cited,  is  one  of  the  very  few        *  20  How.  St.  Tr.  358. 
10 
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therefore  the  bequest  could  not  take  effect.  It  then  prayed  an  ac- 
count, and  that  the  defendant  might  be  held  a  trustee  for  the  plain- 
tiff. The  plea  alleged  a  suit  for  jactitation  of  marriage  against  the 
said  Hervey ;  and  that  upon  a  fair  trial,  upon  cross-allegations  by 
Hervey  insisting  that  she  was  his  wife,  the  court  declared  that  she, 
the  present  defendant,  was  a  spinster,  and  free  from  all  matri- 
monial alliance,  "  so  far  as  appeared,"  with  the  said  Hervey. 
The  imposition  was  then  denied  generally. 

As  against  this  judgment  the  plaintiff  contended  that  it  was  not 
conclusive  ;  that  the  words  "  as  far  as  it  appears  "  showed  that  it 
was  not  definitive,  and  therefore  not  conclusive  ;  also  that  it  might 
be  avoided  at  the  hearing  by  evidence  of  fraud  and  collusion.  But 
the  court  decided  the  matter  the  other  way. 

Apsly,  Ch.,  said  :  "  By '  conclusive  '  I  understand  that  the  court 
will  not  receive  evidence  to  contradict  it.  I  lay  it  down  as  a  gen- 
eral rule,  that  wherever  a  matter  comes  to  be  tried  in  a  collateral 
way,  the  decree,  sentence,  or  judgment  shall  be  received  as  con- 
clusive evidence  of  the  matter  so  determined.  In  Noell  v.  Wells,^ 
the  court  would  not  receive  evidence  to  prove  that  the  will  was 
forged,  in  contradiction  to  the  probate.  All  the  cases  cited  import 
the  same  rule.     Temporal  courts  must  take  notice  of  the  forms  of 

sentence  in  ecclesiastical  courts The  only  exception  to  the 

rule  is,  where  the  sentence  is  not  ex  directo,  according  to  the  dis- 
tinction in  Blackham's  Case.'''  In  the  case  of  Robins  v.  Crutchley,* 
the  sentence  was  not  ex  directo;  here  the  question  was  direct," 
'  married  or  not.' 

"  It  was  said  that  fraud  in  obtaining  the  sentence  might  be  given 
in  evidence.  In  Barnesley  fe.  Powell,*  Lord  Hardwick  took  a  dis- 
tinction between  fraud  upon  the  testator  and  fraud  after  his  death. 
'In  the  former  case,'  he  said, '  this  court  would  not  meddle.'^ .  .  . 
Fraud  upon  a  court  in  obtaining  judgment  or  sentence  can  only 
be  examined  by  the  court  where  the  fraud  is  committed,  or  another 
court  having  concurrent  jurisdiction  in  questions  of  marriage." 

On  a  subsequent  day  the  chancellor  mentioned  another  case^ 
upon  the  subject.  It  was  a  case  of  an  indictment  for  forging  a  will ; 
and  on  the  trial  the  forgery  was  proved.  But  on  the  defendant's 
producing  a  probate  of  it,  that  was  held  to  be  conclusive  evidence 

1  Lev.  235.  *  Amb.  102. 

2  1  Salk.  290.  «  Eex  v.  Vincent,  1  Strange,  481. 
»  2  Wils.  122. 
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iu  support  of  the  will.  He  also  referred  to  another  case,i  in  which 
a  question  of  marriage  arose.  The  defendant  gave  in  evidence  her 
marriage  with  M.  ;  and  the  plaintiff  showed  a  sentence  annulling  the 
same,  which  was  relied  on  as  conclusive.  And  so  it  was  agreed, 
as  the  report  in  Ambler  states,  unless  the  defendant  might  be  per- 
mitted to  show  fraud  in  obtaining  it. .  But  Willes,  C.  J.,  after 
much  debate,  took  a  distinction  between  the  case  of  a  stranger  who 
cannot  come  in  and  reverse  the  judgment,  and  therefore  must  of 
necessity  be  permitted  to  allege  fraud,  and  the  case  of  one  who, 
like  the  defendant,  was  a  party  to  the  proceedings.  Such  a  person 
could  not  prove  that  the  judgment  had  been  fraudulently  ob- 
tained. 

In  regard  to  the  principal  case  above  presented  (Meadows  v. 
Duchess  of  Kingston),  it  is  plain  that  the  "  general  rule  "  declared 
by  the  chancellor  must  be  restricted  to  cases  of  judgments  in  rem  ; 
for  it  needs  not  the  citation  of  authorities  to  show  that  judgments 
in  personam  do  not  bind  third  persons.  Indeed,  if  the.  case  above 
cited  by  the  chancellor  as  decided  by  Chief  Justice  Willes  be  cor- 
rect, the  reason  why  the  plaintiff  could  not  allege  that  the  judg- 
ment in  question  had  been  obtained  by  fraud  must  have  been  that 
she,  as  a  party  in  interest,  might  have  directly  attacked  it. 

The  question  of  the  impeachment  of  judgments  for  fraud  was 
directly  before  the  court  in  the  Duchess  of  Kingston's  Case.  Lord 
Chief  Justice  De  Grey,  in  pronouncing  the  opinion  of  the  court, 
said:  "In  civil  suits  all  strangers  may  falsify  for  covin,  either 
fines  or  real  or  feigned  recoveries  ;  and  even  a  recovery  by  a  just 
title,  if  collusion  was  practised  to  prevent  a  fair  defence  ;  and  this 
whether  the  covin  is  apparent  upon  the  record,  as  not  assoining,  or 
not  demanding  the  view,  or  by  suffering  judgment  by  confession  or 
default ;  or  extrinsic,  as  not  pleading  a  release,  collateral  security, 
or  other  advantageous  pleas. 

"  In  criminal  proceedings,  if  an  offender  is  convicted  of  felony 
on  confession,  or  is  outlawed,  not  only  the  time  of  the  felony,  but 
the  felony  itself,  may  be  traversed  by  a  purchaser  whose  convey- 
ance would  be  affected  as  it  stands  ;  and  even  after  a  conviction 
by  verdict,  he  may  traverse  the  time. 

"  In  the  proceedings  of  the  Ecclesiastical  Court  the  same  rule 
holds.  In  Dyer  there  is  an  instance  of  a  second  administration, 
fraudulently  obtained,  to  defeat  an  execution  at  law  against  the 

1  Frudam  v.  Philips,  2  Strange,  961,  note. 
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first ;  and  the  fact  being  admitted  by  demurrer,  the  court  pro- 
nounced against  the  fraudulent  administration.  In  another  in- 
stance, an  administration  had  been  fraudulently  revoked ;  and  the 
fact  being  denied,  issue  was  joined  upon  it ;  and  the  collusion 
being  found  by  a  jury,  the  court  gave  judgment  against  it. 

"  In  the  modern  cases,  the  question  seems  to  have  been  whether 
the  parties  should  be  permitted  to  prove  collusion,  and  not  seem- 
ing to  doubt  but  that  strangers  might.  So  that  collusion,  being  a 
matter  extrinsic  of  the  cause,  may  be  imputed  by  a  stranger,  and 
tried  by  a  jury,  and  determined  by  the  court  of  temporal  jurisdic- 
tion." 

The  doctrine  of  these  cases  then  is,  that  no  one  who  was  a  party 
to  the  former  proceedings,  or  who  might  have  intervened  in  or  ap- 
pealed from  them,  can,  in  a  collateral  proceeding,  allege  that  the 
judgment  was  obtained  by  fraud  ;  while  the  contrary  is  true  as  to 
persons  who  could  not  have  thus  intervened  or  appealed. 

There  are  other  cases  which  support  this  doctrine.^  The  case 
first  cited  was  a  suit  in  chancery,  and  came  before  the  court  upon 
exceptions  to  the  master's  report.  The  question  was,  how  far  a 
sentence  of  the  Ecclesiastical  Court  of  nullity  of  marriage  was 
binding  in  chancery  on  a  child  of  the  alleged  marriage,  who  was 
en  ventre  de  sa  mere  at  the  time  of  the  sentence.  The  facts  were, 
in  substance,  that  a  marriage  which  had  been  solemnized  between 
A  and  B  was  declared  void  by  the  Ecclesiastical  Court.  Some 
time  afterwards  a  child  of  A  and  B,  en  ventre  de  sa  mere  at  the 
time  of  the  sentence,  and  who  could  not  therefore  have  been  a 
party  to  the  proceedings,  claimed  property  as  descendant  of  A. 
He  attempted  to  impeach  the  sentence  for  fraud ;  but  the  court 
held  that  the  matters  alleged  were  insufficient  to  constitute  fraud. 
The  opinion  however  was  expressed  that  the  complainant  was  not 
estopped  to  prove  fraud  if  he  could. 

In  the  American  courts  there  have  been  many  contrary  dieta 

1  Perry  v.  Meadowcroft,  10  Beav.  122 ;  before  the  decree  is  made  absolute.  See 
Meadowcroft  v.  Hngaenin,  4  Moore,  P.  C.  Bowen  v.  Bowen,  3  Swab.  &  T.  530. 
C.  386.  But  see  Bandon  v.  Becher,  3  Qucere :  Is  this  in  affirmance  of  the  corn- 
Clarke  &  F.  479,  holding  that  a  judgment  mon  law  ?  If  so,  can  the  rule  that  judg- 
of  the  Court  of  Exchequer  may  be  attacked  ments  are  not  subject  to  impeachment  for 
for  fraud,  when  set  up  as  a  defence  in  fraud  have  any  exception,  save  where  there 
chancery,  between  the  parties  or  privies.  was  a  physical  impossibility  to  intervene. 

By  a  recent  English  statute  (23  &  24  as  in  the  ca^e  of  one  who  was  en  ventre  de 

Vict.  ch.  144,  §  7)  it  is  provided  that  any  sa  mere  at  the  time  of  the  decree? 
person  may  intervene  in  a  divorce  case, 
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which  have  created  some  confusion.  The  expression  is  very  com- 
monly found  in  the  ohiter  opinions  of  our  courts,  that  the  judg- 
ments of  courts  are  liable  to  impeachment  for  want  of  jurisdiction 
and  for  fraud.  We  propose  to  examine  the  cases  and  ascertain 
how  far  these  expressions  as  to  impeaching  judgments  as  obtained 
by  fraud  are  entitled  to  credit. 

In  a  recent  case,^  the  complainants  in  a  bill  in  equity  sought  to 
prove  collaterally  that  a  certain  judgment  had  been  obtained  by 
fraud,  and  although  it  did  not  seem  to  be  doubted  that  this  could 
be  done,  there  was  no  question  raised  on  the  point,  and  no  decision 
of  it  made.  The  court  only  held  the  evidence  insufBcient  to  con- 
stitute fraud.^  They  do  however  say,  in  the  course  of  their  opin- 
ion, that  "  while  a  judgment  is  conclusive  upon  parties  and  privies, 
and  cannot  be  impeached,  still,  in  equity,  it  may  be  vacated  and 
set  aside  where  it  has  been  procured  by  collusion."  But  this  lan- 
guage refers  to  a  direct  and  not  to  a  collateral  proceeding. 

In  Great  Falls  Manufacturing  Company  v.  Worster,^  the  defend- 
ants were  allowed  to  impeach  a  judgment  for  costs  obtained  by  the 
plaintiffs ;  but  they  were  sureties,  and  not  parties  to  the  former 
action.  The  court  say  there  is  no  doubt  that  a  judgment  may  be 
collaterally  impeached  by  a  third  person,  not  party  or  privy  to  it, 
upon  the  ground  of  collusion  with  intent  to  defraud  him.  This 
case  is  therefore  in  strict  accord  with  the  English  cases  above  pre- 
sented.* 

In  Edgell  v.  Sigerson,^  the  court  squarely  state  that  if  the  judg- 
ment there  relied  on  as  an  estoppel  were  obtained  by  fraud,  it  was 
void ;  but  this  was  a  dictum.  The  question  actually  before  the 
court  was,  whether  in  pleading  under  the  new  practice,  to  avoid 
the  estoppel  of  a  judgment,  it  was  sufficient  to  allege  that  it  was 
obtained  by  fraud,  without  stating  the  facts  constituting  the  fraud. 
Counsel  did  not  deny  that  fraud  was  a  proper  ground  of  im- 
peachment ;  the  question  rather  went  by  default. 

In  the  case  of  Jackson  v.  Summerville,^  the  judgment  was 
founded  on  a  forged  deed ;  and  the  question  was  whether  the 
judgment  could  be  overturned  on  this  ground.     The  court  ad- 

1  Field  V.  Flanders,  40  111.  470.  *  To  the  same  effect,  Mitchell  v.  Kintzer, 

2  See  People  v.  Fhcenix  Bank,  7  Bosw.  5  Barr,  216  ;  Callahan  v.  Griswold,  9  Mo. 
20  ;  People  v.  Townsend,  37  Barb.  520 ;  775 ;  Atkinson  o.  Allen,  12  Vt.  619 ;  De 
Fisk  V.  Miller,  20  Tex.  579 ;  Carr  v.  Miner,  Armond  v.  Adams,  25  Ind.  455, 

42  111.  179.  <>  20  Mo.  494. 

«  45  N.  H.  110.  •  13  Penu.  St.  359. 
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mitted  that  a  judgment  rendered  ■  by  a  court  of  competent  juris- 
diction, upon  the  point  in  issue,  could  not  be  overturned  in  a 
collateral  proceeding  ;  but  they  said  there  never  had  been  a  judg- 
ment as  to  whether  the  deed  was  obtained  by  fraud.  "  That  decree," 
said  they,  "  was  rendered  upon  the  faith  of  the  fact  that  the  Sum- 
mervilles  were  legally  and  honestly  represented  by  Jackson.  But 
if  the  deed  were  fraudulent  and  void,  the  title  never  passed  out  of 
the  Summervilles,  but  still  resides  in  their  legal  representatives. 
While  therefore  the  decree  is  good  as  against  the  interest  honestly 
represented  before  the  court,  it  is  void  as  against  the  Interests  not 
represented  [at]  all ;  that  is,  not  represented  in  the  eye  of  the 

law As  to  that  interest,  the  decree  of  the  court  was,  as  it 

were,  coram  non  judice."  This  case,  then,  does  not  seem  to  directly 
decide  that  fraud  is  a  good  ground  for  impeaching  a  judgment. 

The  only  cases  which  we  have  been  able  to  find  in  which  it  has 
been  directly  decided  that  a  judgment  may  be  collaterally  attacked 
for  fraud,  by  the  parties  or  their  privies,  are  Hall  v.  Hamlin,^  and 
State  V.  Little.^  There  have  been  dicta  to  the  same  effect  by  other 
cases  not  already  cited.^ 

But  the  cases  which  have  decided  the  question  the  other  way 
are  not  so  few  or  so  obscure.  The  point  was  directly  raised  in  a 
recent  case  in  the  Supreme  Court  of  Iowa.*  The  offer  to  prove 
that  the  judgment  had  been  procured  by  fraud  was  rejected  in  the 
court  below  ;  exceptions  were  taken,  and  the  ruling  was  sustained 
on  appeal.  The  court  said  :  "  If  a  judgment  can  be  attacked  for 
fraud  in  any  case,  it  can  only  be  by  a  direct  proceeding."  ^  And 
in  a  late  case  in  Tennessee  the  same  doctrine  was  held  even  as  to 
a  judgment  rendered  by  a  justice  of  the  peace.^  The  attempt  there 
was  to  rectify  a  judgment  obtained  by  fraud,  by  bringing  a  new 
action  for  the  same  cause ;  but  the  court  held  the  former  judgment 
a  bar. 

The  point  has  been  thus  decided  also  as  to  the  judgments  of  the 
sister  States.^  And  the  strongest  case  upon  the  subject  is  one  of 
this  class,  recently  determined  in  the  Supreme  Court  of  the  United 
States  ;  ^  and  there  can  now  be  no  doubt  that  the  plea  of  fraud,  by 

1  2  Watts,  354.  6  Mason  v.  Messenger,  17  Iowa,  261. 

"  1  N.  H.  257.  6  Kelley  v.  Mize,  3  Sneed,  59.    See  also 

»  See  Smith  v.  Keen,  26  Maine,  4U  ;  Van  Doren  v.  Horton,  1  Dutch.  205. 

Thouvenin  v.  Rodriques,  24  Texas,  468 ;  '  Anderson  ».  Anderson,  8  Ohio,  108 ; 

Hartman  ».  Ogbom,  54  Penn.  St.  120.  McRae  v.  Mattoon,  13  Pick.  53. 

♦  Smith  V.  Smith,  22  Iowa,  516.  «  Christmas  v.  Knssell,  5  Wall.  290. 
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parties  and  privies,  is  unavailing  to  disturb  the  effect  of  an  otlier- 
wise  valid  judgment.^  The  rule,  however,  is  otherwise  as  to  judg- 
ments rendered  in  foreign  countries.^  We  shall  refer  to  this  point 
fully  in  its  appropriate  place.     * 

Under  what  circumstances  judgment  creditors  may  impeach  the 
judgment  for  fraud  was  considered  in  the  case  of  Dougherty's 
Estate,*  by  Chief  Justice  Gibson.  In  that  case  the  creditors  ob- 
jected to  a  prior  judgment,  that  it  was  fraudulent,  and  given  with- 
out consideration  ;  and  they  asked  for  a  jury  to  try  the  allegations. 
This  was  refused,  because  no  collusion  had  been  alleged.  In  a 
subsequent  and  recent  oase,*  the  same  court,  itpon  similar  facts, 
reaffirm  this  doctrine.  Mr.  Justice  Strong,  now  of  the  Supreme 
Court  of  the  United  States,  speaking  for  the  court,  said :  "  Where 
a  collusive  judgment  comes  into  collision  with  the  interests  of 
creditors,  they  may  avoid  the  effect  of  it  by  showing  it  to  be  a 
nullity  as  to  themselves  ;  and  in  doing  so,  they  do  not  impair  its 
obligation  between  the  original  parties,  upon  whom  it  is  undoubt- 
edly binding;  a  fraudulent  judgment,  like  a  fraudulent  deed, 
being  good  against  all  but  the  interests  intended  to  be  defrauded 
by  it.  But  they  cannot  call  upon  the  court  to  vacate  it  on  the 
record,  which  would  annul  it  as  to  the  whole  world."  It  follows, 
as  a  matter  of  course,  that  if  the  judgment  creditors  cannot  vacate 
the  judgment,  they  cannot  collaterally  impeach  it  merely  because 
it  was  a  fraud  upon  the  debtor.  To  enable  them  to  do  so,  it  must 
have  been  a  fraud  upon  themselves ;  and  this  proposition  the 
learned  judge  so  states  in  his  opinion.^ 

Next,  as  to  impeaching  the  judgments  of  inferior  courts.  We 
have  already  seen,  in  general,  that  if  the  jurisdiction  of  the  inferior 
court  is  established,  there  can  be  no  reinvestigation  of  the  matters 
decided.®  Possibly  there  may  be  an  exception  allowing  the  im- 
peachment of  the  judgments  of  such  courts  for  fraud,  by  reason 
of  the  fact  that  fraud  in  procuring  judgments  there  is  more  easily 
accomplished  than  in  the  superior  courts ;  but  the  better  opinion 
seems  adverse  to  the  proposition. 

However  this  may  be,  there  is  one  important  qualification  to  the 

1  See  also  Boston  &  W.  E.  Co.  v.  Spar-  *  Thompson's  Appeal,  57  Penn.  St.  175. 

hawk,  1  Allen,  448;  Kirby  v.  Pitzgerald,  ^  go  also  Lewis  v.  Eogers,  16  Penn.  St. 

31  N.  y.  417 ;  Eammon  v.  Wilder,  25  Vt.  18 ;  "  Creditors  can  attack,  a  judgment  col- 

342,  346.  laterally  only  for  collision."    Gibson,  C.  J. 

"  Cammell  v.  Sewell,  3  Hurl.  &  N.  617.  °  See  ante,  p.  16  ;  also  Skinnion  v.  Kel- 

8  9  "Watts  &  S.  189.  ley,  18  N.  Y.  355. 
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rule,  which  is  this :  That  proceedings  of  inferior  courts  which  can- 
not be  reviewed  in  an  appellate  tribunal  may  be  collaterally 
attacked,  if  the  party  seeking  to  avoid  thena  be  in  a  legal  position 
to  do  so.^  He  cannot  do  so  if  he  has  waived  his  rights.^  The 
case  cited  was  one  concerning  the  laying  out  of  a  highway ;  but 
the  court  held  the  party  seeking  to  avoid  the  proceedings  as  not  in 
a  position  to  object  to  them. 

The  court  mention  the  following  instances  in  which  the  right  of 
inquiring  into  the  judgment  is  proper  :  "  The  proceedings  of  two 
justices  of  the  quorum  in  granting  a  poor  debtor's  discharge,  the 
acts  of  fence-viewers,  and  ordinarily  the  goings  of  selectmen."  ^ 

It  has  been  held  that  the  principle  that  a  party  cannot  collat- 
erally impeach  a  judgment  on  any  ground  which  might  have  been 
pleaded  or  relied  on  as  a  defence  to  the  suit,  does  not  apply  to  the 
case  of  parties  under  disabilities,  as  married  women.*  In  the  case 
cited,  judgment  by  default  had  been  rendered  against  a.  feme  covert 
in  a  suit  upon  a  promissory  note  ;  and  an  injunction  having  been 
obtained  to  restrain  the  former  plaintiff  from  obtaining  satisfaction 
of  the  judgment,  the  court  refused  to  dismiss  it. 

But  the  doctrine  seems  very  questionable  ;  for  the  woman  had  a 
remedy  by  appeal,  or  by  a  direct  proceeding  to  vacate  the  judg- 
ment, unless  she  had  lost  her  rights  by  failing  to  defend  the  former 
suit.  And  such  a  case  would  not  give  her  a  remedy  in  a  collateral 
proceeding. 

1  Gurnsey  v.  Edwards,  26  N.  H.  224.  Fellows,  22  N.  H.  473 ;  Harlow  v.  Pike,  3 

'  Ibid.  Greenl.  438. 

'  Robbing  v.  Bridgewater,  6  N.  H.  524 ;  *  Griffith  v.  Clarke,  IS  Md.  457. 
Gear  v.  Smith,  9  N.  H.  63 ;  Sanborn  «. 
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CHAPTER    IV. 


DOMESTIC  JUDGMENTS  IN  REM. 


We  proceed  now  to  the  consideration  of  judgments  which  avail 
against  all  persons,  to  wit,  judgments  in  rem.  The  general  dis- 
tinction between  this  class  and  the  class  just  under  consideration 
was  pointed  out  on  a  preceding  page.^ 

Most  of  the  questions  relating  to  this  division  of  res  judicata,  so 
far  as  the  subject  of  this  work  is  concerned,  are  common  with 
those  relating  to  judgments  in  personam  of  the  domestic  courts,  the 
subject  of  the  preceding  chapter,  and  to  foreign  judgments  in  rem. 
The  latter,  as  we  shall  see,  stand  substantially  upon  the  same  foot- 
ing with  the  present  class  of  judgments,  with  certain  exceptions  to 
be  noticed  hereafter.  In  this  connection,  we  shall  therefore  con- 
sider only  some  of  the  general  features  of  this  class  of  estoppels  ; 
referring  the  reader  to  the  chapters  mentioned  for  further  details. 

The  most  familiar  instance,  perhaps,  of  the  operations  of  judg- 
ments in  rem,  is  in  the  case  of  adjudications  of  prize  in  the 
Admiralty  ;  and  it  has  been  often  determined  that  such  adjudica- 
tions are  conclusive  upon  all  persons,  not  only  of  the  change  of 
property,  but  also  of  the  fact  for  which  the  condemnation  was  pro- 
nounced.^ Questions  of  the  conclusiveness  of  sentences  of  this 
character  have,  however,  generally  arisen  in  relation  to  the  ad- 
judications of  foreign  courts ;  and  the  subject  will  be  fully  con- 
sidered in  its  appropriate  place.^ 

Cases  of  adjudication  in  the  Court  of  Admiralty  in  matters  of 
collision  afford  also  a  familiar  illustration  of  the  operation  of 
judgments  in  rem.  In  a  recent  case,*  it  was  held,  in  an  action 
upon  a  policy  of  insurance  for  a  loss  by  collision  at  sea,  that  a  de- 
cree of  the  Admiralty  that  the  collision  had  been  caused  by  the 
negligence  of  the  vessel  insured  was  conclusive  of  the  fact ;  and  the 

1  Ante,  pp.  9  et  seq.  "  Under  Foreign  Judgments  tn  Rem. 

"  Hughes  V.  Cornelius,  2  Show.  232;  S-        *  Street  v.  Augusta  Ins.  Co.,  12  Rich.  13 
C.  Ld.  Raym.  473  ;  Skin.  59  ;  Carth.  32 ;     (18,59). 
Croudson  v.    Leonard,   4   Cranch,  434; 
Bradstreet  v.  Neptune  Ins.  Co.,  3  Sum.  600. 
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insurers  were  exonerated  from  indemnification  for  the  damages 
which  the  owners  of  the  vessel  insured  had  been  compelled  to  pay, 
by  reason  of  their  negligence,  to  the  owners  of  the  other  vessel.^ 

The  court,  "Wardlaw,  J.,  said  that  the  only  evidence  they  had  of 
the  collision,  and  of  its  attendant  circumstances,  was  the  tran- 
script of  the  proceedings  of  the  District  Court ;  but  this  was 
sufficient.  It  showed  the  judgment  of  a  court  of  competent  juris- 
diction proceeding  in  rem  ;  and  such  judgment  was  binding  on  all 
persons  interested  in  the  thing  upon  which  the  process  was  served. 
Insurers,  as  persons  having  an  interest  in  the  thing  arrested  and 
made  the  subject  of  adjudication,  were  bound,  even  by  the  sen- 
tence of  a  foreign  prize  court,  and  much  more  so  by  the  decree 
of  the  Admiralty  at  home. 

The  court  further  said  that  the  case  was  not  changed  by  reason 
of  the  fact  that  the  vessel  had  been  delivered  to  the  present  plain- 
tiffs, claiming  as  owners,  under  their  stipulation.  This  fact  did 
convert  the  case  into  a  proceeding  in  personam.  The  stipulation 
was  a  substitute  for  the  vessel ;  and  the  decree  was  made,  not 
against  the  persons,  but  against  the  vessel. 

The  case  of  Hart  v.  M'Namara^  shows  the  line  of  distinction 
between  judgments  in  rem  and  in  personam,  in  municipal  causes 
before  the  Court  of  Exchequer.  It  was  an  action  for  the  price 
of  liquor  sold  by  the  plaintiff".  The  defence  was  that  the  liquor  was 
adulterated.  To  prove  the  adulteration,  the  record  of  condemna- 
tion of  the  rum  was  offered  in  evidence  ;  and  to  connect  the  plain- 
tiffs with  the  cause  of  condemnation,  a  record  was  offered  in  evi- 
dence of  proceedings  by  the  crown  against  the  defendant  for  penal- 
ties, in  which  the  defendant  was  convicted. 

Gibbs,  C.  J.,  held  that  the  record  of  condemnation  was  admissi- 
ble, being  in  rem  ;  but  he  refused  to  admit  the  record  of  conviction 
for  penalties,  stating  that  as  it  was  in  personam,  it  was  not  evi- 
dence in  any  case  where  the  parties  were  different. 

That  the  record  of  condemnation  of  goods  in  the  Exchequer  is 
conclusive  upon  all  persons,  was  determined  as  long  ago  as  in  1775, 
in  Scott  V.  Shearman.^  This  case  was  an  action  of  trespass  against 
custom-house  officers  for  entering  the  plaintiff's  house  and  seizing 
his  goods.    The  defendants  justified  under  a  record  of  condemna- 

i  They  were  not,  of  course,  excused  from        ^  Reported  in  note,  4  Price,  1 54. 
paying  for  the  direct  damage  to  the  vessel        '  2  W.  Black.  977. 
insured. 
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tion  in  the  Exchequer.  The  cause  was  twice  argued,  and  under- 
went great  examination.  Counsel  contended  that  the  condemna- 
tion was  only  conclusive  of  the  right  of  the  crown  to  the  goods, 
but  not  conclusive  in  case  the  owner  could  prove  that  in  point  of 
fact  they  were  not  seizable,  and  should  choose  to  bring  an  action 
against  the  person  seizing  for  damages,  by  way  of  collateral 
remedy.  And  Mr.  Justice  Blackstone  was  at  first  disposed  to 
adopt  the  distinction ;  but  upon  the  second  argument  he  and  all 
the  other  judges  decided  that  the  action  could  not  be  maintained. 

"  The  only  possible  ground,"  said  the  great  authority  just  re- 
ferred to,  "  that  the  plaintiff  can  rely  on  in  the  present  case,  which 
is  unaccompanied  with  misbehavior  or  any  unwarrantable  violence, 
is  that  the  goods  were  not  in  truth  liable  to  be  seized  by  the  laws 
of  the  customs  ;  although  by  the  plaintiff's  default  they  have  been 
condemned  in  the  Exchequer.  But  I  take  this  condemnation  to 
be  conclusive  evidence  to  all  the  world  that  the  goods  were  liable 
to  be  seized,  and  that  therefore  this  action  will  not  lie. 

"  1.  Because  of  the  implicit  credit  which  the  law  gives  to  any 
judgment  in  a  court  of  record  having  competenlfjurisdiction  of  the 
subject-matter ;  the  jurisdiction,  in  this  case  of  the  Court  of  Ex- 
chequer is  not  only  competent,  but  sole  and  exclusive.  And 
though  it  be  said  that  no  notice  is  given  to  the  owner  in  person, 
and  that  therefore  he  is  not  bound  by  the  condemnation,  not  being 
a  party  to  the  suit,  yet  the  seizure  itself  is  notice  to  the  owner, 
who  is  presumed  to  know  whatever  becomes  of  his  own  goods. 
He  knew  they  were  seized  by  a  revenue  officer.  He  knew  they 
were  carried  to  the  king's  warehouse.  He  knew,*or  might  have 
known,  that  by  the  course  of  law  the  validity  of  that  seizure 
would  come  on  to  be  examined  in  the  Court  of  Exchequer,  and 
could  be  examined  nowhere  else.  He  had  nofice  by  the  two  proc- 
lamations, according  to"  the  course  of  that  court.  He  had  notice 
by  the  writ  of  appraisement,  which  must  be  publicly  executed  on 
the  spot  where  the  goods  were  detained.  And  having  neglected 
this  opportunity  of  putting  in  his  claim,  and  trying  the  point  of 
forfeiture,  it  was  his  own  laches,  and  he  shall  be  forever  concluded 
by  it,  not  only  with  respect  to  the  goods  themselves,  but  every 
other  collateral  remedy  for  taking  them.  For  it  would  be  nuga- 
tory to  debar  him  from  recovering  directly  the  identical  goods  that 
are  condemned,  if  he  is  allowed  to  recover  obliquely  damages 
equivalent  to  their  value. 
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"  2.  Because,  the  property  of  the  goods  being  changed,  and 
irrevocably  vested  in  the  crown  by  the  judgment  of  condemnation 
(as  is  clear  beyond  any  dispute,  and  conceded  on  the  part  of  the 
plaintiff),  it  follows,  as  a  necessary  consequence,  that  neither  tres- 
pass nor  trover  can  be  maintained  for  taking  them  in  an  order- 
ly manner.  For  the  condemnation  has  a  retrospect  and  relation 
backwards  to  the  time  of  the  seizure.^  The  spirituous  liquors  that 
were  seized  were,  therefore,  at  the  time  of  the  seizure,  the  goods 
and  chattels  of  his  Majesty,  and  not  of  the  plaintiff,  as  in  his  dec- 
laration he  has  necessarily  declared  them  to  be  ;  since  neither  tres- 
pass nor  trover  will  lie  for  taking  of  goods,  unless,  at  the  time  of 
the  taking,  the  property  was  in  the  plaintiff." 

Chancellor  Kent,  in  Gelston  v.  Hoyt,^  referring  to  this  case,  says 
that  the  law  is  settled  clearly,  uniformly,  and  definitely,  that  if 
goods  be  seized  by  a  custom-house  officer,  and  are  libelled,  tried, 
and  condemned  in  the  Exchequer,  District,  or  other  court  having 
cognizance  of  the  forfeiture,  trespass  will  not  lie  against  the  officer 
who  seized  the  goods. 

But  the  great  question  in  the  case  before  Chancellor  Kent  was, 
whether,  in  case  of  an  acquittal  of  the  goods,  the  officer,  when 
sued  for  the  seizure,  could  contest  the  legality  of  the  seizure  again. 
"  This  is,"  he  said,  "  the  very  point  and  pith  of  the  controversy  ; 
and  I  entertain  no  doubt  it  is  equally  well  settled  as  the  other, 
and  that  if  the  condemnation  is  a  bar  to  the  action  on  the  one 
hand,  the  acquittal  is  a  bar  to  the  defence  on  the  other.  It  would 
be  monstrously  unjust,  and  repugnant  to  all  principles,  if  the  rule 
were  not  so.  '  Ought  not  the  parties  to  be  placed  upon  equal 
ground?  and  if  the  sentence  of  condemnation  be  conclusive  in 
favor  of  the  seizing  officer,  ought  not  the  sentence  of  acquittal  to 
be  conclusive  againsl  him  ?  The  most  obvious  dictates  of  justice 
will  teach  every  man  of  common  understanding  that  the  rule,  to 
be  just,  should  be  equal  and  impartial  in  its  operation."  He  then 
proceeds  to  state  that  the  authorities  are  on  the  same  side,^  with 
one  exception.* 

"  The  reason,"  he  goes  on  to  say,  "  assigned  in  BuUer's  N.  P. 

1  The  record  of  condemnation  is  conclu-        "  13  Johns.  561,  583. 
sive,  not  only  that  the  goods  were  liable  to        »  12  Viner,   95,  A.  b.  22,  1;  Cook  w. 

seizure  at  the  time  of  the  sentence,  but  ShoU,  5  T.  R.  255. 
also  that  they  were  so  liable  at  the  time        *  BuUer,  N.  P.  245. 
they  were  imported.    Whitney  v.  Walsh,  1 
Cusb.  29.  i 
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wliy  an  acquittal  is  not  conclusive  in  a  collateral  action,  as  well 
as  a  condemnation,  is  that  an  acquittal  ascertains  no  fact,  as  a  con- 
viction does.  This  is  the  reason  assigned.  Thus,  it  is  said,  if  a 
party  be  indicted  for  bigamy,  and  convicted,  it  must  have  been  a 
full  proof  that  ho  was  twice  married,  and  could  not  have  been  on 
any  other  ground ;  but  if  he  was  acquitted,  it  might  have  been 
because  he  had  reason  to  believe  his  first  wife  was  dead,  though 
she  was  not  dead  ;  or  it  might  have  been  for  many  other  reasons, 
without  supposing  the  second  to  have  been  a  lawful  marriage. 
All  this  may  be  true  in  that  and  like  cases  ;  but  in  a  case  in  the 
Exchequer,  where  the  goods  are  themselves  seized  and  libelled  as 
forfeited  to  the  government,  and  whicli  is  termed  a  proceeding  in 
rem,  the  question  of  forfeiture  is  the  only  question  that  can  be 
made ;  and  a  decree  of  acquittal  does  ascertain  the  fact  that  they 
were  not  forfeited.  Indeed,  in  the  next  preceding  page  in  Buller, 
an  adjudged  case  is  given  which  completely  overturns  his  distinc- 
tion. It  is  the  case  of  Lane  v.  Degberg,^  decided  in  11  W.  3, 
prior  to  the  decision  before  Baron  Price.^  It  was  an  action  by  a 
soldier  against  his  officer  for  an  assault  and  battery.  The  officer 
justified  the  act  as  done  in  tlie  army  for  disobedience,  and  gave  in 
evidence  the  sentence  of  a  council  of  war,  founded  on  a  petition 
of  the  plaintiff  against  him,  and  the  acquittal,  being  the  sentence 
of  a  court  of  exclusive  jurisdiction,  in  a  case  arising  under  mar- 
tial law,  was  held  to  be  conclusive  evidence  for  the  officer  in  the 
action  for  the  assault  and  battery." 

The  foregoing  case  of  Gelston  v.  Hoyt  was  taken  to  the  Supreme 
Court  of  the  United  States,  and  the  judgment  was  there  affirmed.' 
Mr.  Justice  Story,  who  delivered  the  opinion,  referring  to  the  pas- 
sage from  Buller,  said  that  though  it  might  be  good  law  in  respect 
to  criminal  suits,  it  had  no  application  to  proceedings  in  rem. 
"  Where  property,"  said  he,  "  is  seized  and  libelled  as  forfeited  to 
the  government,  the  sole  object  of  the  suit  is  to  ascertain  whether 
the,  seizure  be  rightful,  and  the  forfeiture  incurred  or  not.  The 
decree  of  the  court  in  such  case  acts  upon  the  thing  itself,  and 
binds  the  interest  of  all  the  world,  whether  any  party  actually  ap- 
pears or  not.  If  it  is  condemned,  the  title  of  the  property  is  com- 
pletely changed,  and  the  new  title  acquired  by  the  forfeiture 
travels  with  the  thing  in  all  its  future  progress.     If,  on  the  other 

1  Bnller,  N.  P.  244.  '  3   Wheat.  246.     See  also  Slocum  u. 

2  12  Viner,  95,  A.  b.  22,  1,  supra.  Mayberry,  2  Wheat.  1. 
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hand,  it  is  acquitted,  the  taint  of  forfeiture  is  completely  removed, 
and  cannot  be  reannexed  to  it.  The  original  owner  stands  upon 
his  title  discharged  of  any  latent  claims  with  which  the  supposed 
forfeiture  may  have  previously  infected  it.  A  sentence  of  acquittal 
in  rem  does  therefore  ascertain  a  fact,  as  much  as  a  sentence  of 
condemnation  ;  it  ascertains  and  fixes  the  fact  that  the  property  is 
not  liable  to  the  asserted  claim  of  forfeiture." 

The  effect  of  a  decree  establishing  a  pedigree  was  presented  in 
the  case  of  Bunis  v.  Smith.^  The  action  was  brought  against  the 
administrator  of  the  estate  of  General  Kosciusko,  by  persons  claim- 
ing to  be  his  heirs.  To  prove  their  relationship,  they  produced 
decrees  of  their  family  pedigree  by  the  Court  of  Nobility  of  Grodno, 
and  another  of  the  Court  of  Kobryn,  in  the  Eussian  province  of 
Lithuania.  The  jurisdiction  of  these  courts  having  been  proved, 
the  Supreme  Court  of  the  United  States  held  that  the  proceedings 
were  in  rem,  and  evidence  against  all  the  world  of  the  matters  of 
pedigree  adjudicated. 

That  proceedings  in  marriage  and  divorce  cases  also  belong  to 
this  class  seems  so  well  settled  as  to  scarcely  need  the  citation  of 
authorities.^  The  application  of  the  doctrine,  however,  needs  some 
examination. 

In  order  that  proceedings  in  divorce  cases  should  estop  third 
persons,  it  is  not  sufficient  that  the  jury  have  given  a  verdict  that 
the  complainant's  charges  are  true,  if  the  verdict  has  not  been  fol- 
lowed by  judgment  of  dissolution  of  marriage.^  The  case  cited 
for  this  proposition  was  an  action  to  recover  the  value  of  neces- 
saries supplied  by  the  plaintiff  to  the  wife  of  the  defendant,  whilst 
living  apart  from  him.  The  defence  was  that  the  agency  of  the 
wife  had  been  destroyed  by  the  fact  that  she  had  been  found  guilty, 
in  the  Divorce  Court,  of  having  committed  adultery.  The  proceed- 
ings in  that  suit  showed  that  the  adultery  of  the  wife  had  been 
established,  but  that  there  was  no  decree  of  dissolution  of  marriage, 
by  reason  of  the  finding  of  the  jury  that  the  husband  had  also 
been  guilty  of  adultery.  The  present  cause  of  action  accrued 
subsequently  to  the  suit  for  divorce. 

The  opinion  of  the  court  was  pronounced  by  Erie,  C.  J.,  who 

1  14  How.  400.  °  Needham  v.  Bremner,  Law  R.  1  Com. 

^  See  Bishop,  Marriage  and  Divorce,  §     P.  583.  ^ 
7.54  (4th  ed.),  and  cases  cited.  But  see  Gill 
V.  Bead,  5  R.  I.  343. 
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said  that  the  judgment  of  the  Divorce  Court  had  not  altered  the 
status  of  the  parties.  The  woman  still  continued  to  be  the  wife  of 
the  defendant.  The  case,  he  continued,  did  not  fall  within  the 
class  of  cases  where  the  sentence  put  an  end  to  the  relation  of 
husband  and  wife.  There  was  nothing  here  but  the  mere  verdict 
of  a  jury,  binding  as  between  the  parties,  but  not  as  against  other 
persons  who  came  to  litigate  the  same  question.^ 

The  decrees  of  the  Court  of  Probate  are  also  conclusive,  when 
acting  within  its  jurisdiction,  upon  all  persons.^  The  case  first  cited 
was  a  petition  for  appointment  as  administrator  as  matter  of  right ; 
alleging  that  the  respondent  claimed  to  be  administrator  of  the 
same  estate,  but  that  he  had  not  been  legally  appointed,  that  he 
was  not  entitled  to  the  position,  and  that  he  was  an  improper  per- 
son for  it.  In  reply,  the  defendant  set  forth  his  appointment  by  a 
court  of  probate,  at  the  request  of  certain  heirs  and  next  of  kin 
of  the  intestate,  and  that  no  appeal  had  been  taken  from  the  order. 
The  defence  was  held  good. 

The  Supreme  Court  said  they  could  not  in  a  collateral  way  review 
the  correctness  or  propriety  of  a  decree  of  a  court  of  probate  acting 
within  its  jurisdiction,  Wliether  the  defendant  were  a  proper  per- 
son to  be  appointed  administrator,  and  whether  a  request  by  only 
a  part  of  the  next  of  kin  was  sufficient  to  warrant  the  grant  of 
letters,  were  questions  properly  arising  before  the  court ;  and  if 
petitioner  felt  aggrieved,  he  should  have  appealed. 

In  the  case  of  Loring  v.  Steineman,  just  cited,  Shaw,  C.  J.,  had 
occasion  to  say :  "  In  many  cases,  courts  of  peculiar  jurisdiction 
have  jurisdiction  of  the  subject-matter  absolutely,  and  persons  are 
concerned  incidentally  only,  according  to  their  respective  rights 
and  interests;  as  in  a  question  of  prize,  the  jurisdiction  of  the 
Court  of  Admiralty  extends  to  the  question  whether  prize  or  not, 
and,  by  adjudicating  upon  that  question,  settles  it  definitively,  in 
regard  to  all  persons  interested  in  that  question,  whether  they  have 
notice  or  not.  And  we  think  the  distribution  of  an  intestate  estate 
is  analogous.  The  subject-matter,  the  property,  is  within  the 
jurisdiction  of  the  coiirt,  and  the  judgment,  by  determining  who 

1  Questions  relating  to  the  conclusive-  ^  Lawrence  v.   Englesby,  24  Vt.  42 ; 

ness  of  decrees  as  to  marriage  and  divorce  Farrar  v.   Olmstead,  lb.   123  ;   Steen  v. 

have  more  frequently  arisen  in  cases  of  Bennett,  lb.  303 ;  Loring  v.  Steineman,  1 

foreign  decrees ;  and  the  reader  is  referred  Met.  204. 
to  the  chapter  on  Foreign  Judgments  in 
Bern  for  further  information. 
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are  entitled  to  distributive  shares,  and  extending  to  the  entire 
estate,  determines  that  no  other  persons  are  entitled,  and  is  neces- 
sarily conclusive,  because  nothing  further  remains  to  be  distrib- 
uted." 1  And  the  same  doctrine  and  reasons  apply  to  proceedings 
in  insolvency.^ 

A  confirmation  of  an  order  of  removal  of  a  pauper  concludes 
the  appellant  in  favor  of  all  the  world.^  In  "West  Buffalo  v.  Walker, 
just  cited,  Gibson,  0.  J.,  says  that  there  are  three  modes  of  dis- 
posing of  an  order  of  removal,  each  having  a  different  effect  as  to 
conclusiveness.  The  first  is  by  confirmation,  which,  as  has  been 
stated,  is  conclusive  in  favor  of  strangers ;  the  second  is  by  dis- 
charging the  order,  in  which  case  the  adjudication  is  conclusive 
only  between  the  parties  litigant ;  the  third  is  by  quashing  it,  in 
which  case  the  order  is  not  conclusive  upon  any  one. 

An  order  of  removal,  the  learned  chief  justice  said,  was  con- 
firmed after  an  unsuccessful  objection  to  it,  for  want  of  merits,  or 
for  want  of  form,  or  for  want  of  regularity  ;  it  was  discharged,  or 
vacated,  after  a  successful  objection  to  it  on  the  merits ;  and  it  was 
quashed  for  informality  or  irregularity  of  proceeding.  The  order 
to  quash  was  like  a  reversal  on  a  writ  of  error,  leaving  the  parties 
where  they-began.* 

So,  too,  in  the  case  of  a  decree  in  Louisiana  appointing  a  tutor 
to  a  minor,  if  rendered  by  a  court  of  competent  jurisdiction,  the 
judgment  cannot  be  impeached  in  any  collateral  action  by  a 
debtor  of  the  minor.^  "  So  long,"  said  Mr.  Justice  Buchanan,  "  as 
that  judgment  stands  unreversed,  it  constitutes  a  full  warrant  for 
the  demand  and  collection,  by  the  person  therein  named  as  tutor, 
of  debts  due  to  the  minor." 

A  judgment  confirming  the  report  of  commissioners  appointed 
to  establish  the  boundary  line  between  adjoining  towns,  under  a 
statute  of  New;  Hampshire,  also  concludes  all  persons.®    In  the 

1  See  also  Litchfield  v.  Cudwortli,  15  *  See  Rex  v.  Bradenham,  Burr.  Sett. 
Pick.  23  ;  Vanderpoel  v.  Van  Valken-  Cas.  394,  as  to  which  Chief  Justice  Gibson 
burgh,  6  N.  Y.  190;  Bogardus  v.  Clark,  4  says  that  the  expression  "  quashed  on  the 
Paige,  623 ;  Fry  v.  Taylor,  1  Head,  594 ;  merits  "  was  inadvertently  used  for  "  dis- 
Cecilw.  Cecil,  19  Md.  72.  charged." 

2  Merriam  v.  Sewall,  8  Gray,  316,  327.  6  Succession  of  Gorrisson,  15  La.  An. 
"  Eex  K.  Cirencester,  Burr.  Sett.  Cas.     27.     See  also  Cailleteau  v.  Ingouf,  14  La. 

1 S ;  Eex  V.  Bentley,  lb.  426  ;  West  Buffalo     An.  623. 

11.  Walker,  8  Barr,  177.     See  Cabot  v.        «  Pitman  v.  Albany,  34  N.  H.  577. 

Washington,  41  Vt.  168. 
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case  cited,  Sawyer,  J.,  said  that  it  was  manifest  that  great  mischief 
would  result  if  the  question,  when  any  doubt  arose,  should  be  left 
id  a  precarious  and  fluctuating  condition,  so  that  one  jury  should 
be  permitted  to  find  one  way,  and  another  another  way,  as  to  the 
boundary.  Public  interest  and  the  rights  of  individuals  required 
that  the  matter  be  settled  by  an  adjudication  directly  upon  the 
matter  that  should  be  final  and  conclusive  upon  all  the  world. 

But  the  court  further  decided  that  the  judgment  was  equally 
conclusive  as  to  where  the  boundary  had  previously  been.  The 
learned  judge  said  :  "  To  determine  what  the  effect  of  the  adjudi- 
cation since  the  commencement  of  this  suit  is  to  be,  as  to  the  rights 
of  the  parties  involved  in  it,  it  is  only  necessary  to  understand  what 
the  character  of  the  proceeding  is,  under  the  provisions  of  the 
statute  which  declares  it  final.  It  is  not  a  proceeding  relating  to 
private  transactions,  or  in  a  controversy  between  individuals  or 
particular  parties.  The  adjudication  is  not  directly  for  the  pur- 
pose of  determining  private  rights,  or  deciding  a  controversy  between 
party  and  party.  It  relates  to  a  subject  of  a  public  nature,  beyond 
the  rights  of  litigants,  and  is  strictly  a  proceeding  in  rem.  Its  ob- 
ject is  to  declare  the  state,  condition,  or  situation  of  the  subject- 
matter,  the  true  location  of  the  boundary,  in  a  proceeding  instituted 
under  the  provisions  of  the  law  for  that  object  only.  In  this  ad- 
judication, it  is  not  merely  declared  what  is  to  be  the  recognized 
and  established  boundary  thereafter.  The  judgment  pronounces 
where  the  true  boundary  is,  as  established  by  the  only  competent 
authority  to  limit  and  define  it, —  the  legislative  act In  de- 
creeing where  the  boundary  is,  as  thus  established,  it  is  necessarily 
declared  also  where  it  always  has  been,  since  the  proper  power  was 
exercised  in"  establishing  it  by  the  legislative  act,  or  the  grant  from 
the  king,  if  established  during  our  colonial  history ;  and  also 
where  it  always  will  be  until  altered  by  like  competent  authority." 

We  have  already  sufficiently  adverted  to  the  fact  that  proceed- 
ings in  attachment,  replevin,  and  the  like,  are  not  proceedings  in 
rem ;  though  they  are  sometimes  spoken  of  as  such.^  The  point 
has  been  judicially  determined  in  several  cases,  as  we  have  seen, 
that  thjose  proceedings  affect  only  the  actual  parties  to  the  litiga- 
tion, and  those  who  claim  through  them.^ 

1  Ante,  pp.  9 -n.  St.  50;  Woodruff  w.  Taylor,  20  Vt.  65; 

2  Mankin  v.  Cliandler,  2  Brock.  125,  The  Bold  Buccleugh,  7  Moore  P.  C.  267, 
Marshall,  C.  J. ;  Megee  v.  Beirne,  39  Penn.     282. 
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A  distinction  is  taken  and  must  be  noticed  between  those  cases 
wbicli  incidentally  establish  reputation,  custom,  a  public  ferry,  and 
matters  of  the  like  character,  and  judgments  strictly  in  rem.  The 
latter  bind  third  persons  ;  or,  in  plainer  terms,  they  are  conclusive 
evidence  against  all  the  world.  The  former  may  in  certain  cases 
be  evidence,  but  they  are  not  conclusive.^  And  the  distinction  is 
this :  In  the  case  of  proceedings  purely  in  rem,  the  direct  object  of 
the  action  is  to  determine  the  status  of  the  thing  involved  ;  and  its 
binding  force  depends  on  tlie  scope  of  the  proceedings.  This  is 
usually  so  wide  as  to  estop  all  persons  in  the  world  ;  but  it  is  very 
readily  conceivable  that  the  scope  of  an  action  strictly  in  rem  might 
be  limited  in  its  effects.  For  instance,  in  an  action  under  a  local 
statute  to  determine  the  status  of  a  thing,  the  scope  of  the  proceed- 
ings might  be  limited  in  its  binding  force  to  persons  within  the 
jurisdiction  of  the  local  law  ;  while  an  adjudication  of  status,  under 
the  law  of  nations,  may  be,  and  usually  is,  sufficiently  coipprehen- 
sive  to  embrace  and  bind  all  the  world.  Two  things  then  seem 
necessary  to  make  an  adjudication  binding  as  an  estoppel  upon 
third  persons :  1.  The  direct  object  of  the  action  must  be  to  de- 
termine the  status  of  the  thing  ;  2.  The  scope  of  the  action  must 
be  sufficiently  broad  to  embrace  third  persons. 

Neither  of  these  elements  exist  in  the  cases  first  mentioned.  The 
quasi  status  there  established  is  not  the  direct  object  of  the  litigation, 
but  is  a  mere  incident,  necessary  perhaps,  in  a  limited  sense,  to  the 
determination  of  the  particular  question  in  hand,  but  still  inciden- 
tal. In  the  case  of  Pim  v.  Curell,  above  cited,  the  direct  object  of 
the  suit  was  to  recover  tolls  ;  and  though  it  was  necessary  to  the 
recovery  to  establish  the  existence  of  a  ferry,  still  it  was  not  neces- 
sary to  establish  a  ferry  in  general.  In  other  words,  the  scope  of  the 
suit  was  to  determine  the  right  to  tolls  as  between  the  plaintiff  and 
the  defendant,  and  not  as  between  the  plaintiff  and  all  the  world. 
It  was  not  necessary,  therefore,  to  examine  the  question  of  the  ex- 
istence of  the  ferry  in  all  possible  bearings,  but  only  in  its  relations  to 
two  persons.  Had  the  object  of  the  suit  been  to  establish  the  fact 
of  a  ferry  against  all  the  world,  the  question  would  have  required 
a  more  thorough  and  a  wider  examination.  Moreover,  a  general 
status  could  not  be  determined  in  an  action  for  tolls,  though  there 
were  a  hundred  defendants  ;  for  the  scope  of  such  a  suit  could  only 
be  broad  enough  to  bind  those  very  parties.    The  object  of  such  a 

1  Pim  V.  Curell,  6  Mees.  &  W.  234 ;  Carnarvon  v.  Villebois,  13  Mees.  &  W.  313. 
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suit  would  be  to  establish  the  plaiutifif's  right  to  tolls  against  a  cer- 
tain number  of  persons  ;  and  the  existence  of  the  ferry  would  be 
proved  merely  to  establish  the  right  as  against  them.  The  point  of 
distinction  then,  in  a  word,  is,  that  in  the  cases  first  mentioned  the 
quasi  status  has  been  determined  only  incidentally  and  with  refer- 
ence to  a  few  persons  ;  and  it  has  not  received  that  exhaustive  ex- 
amination reqtiired  in  the  case  of  pure  proceedings  in  rem.  And 
these  remarks  apply  to  all  those  cases  determining  a  similar  sort  of 
limited  status,  which  are  suggested  in  the  books,  such  as  that  found 
in  judgments  in  ejectment,  writs  of  right,  etc. ;  ^  and  they  show 
that  such  adjudications  cannot  estop  third  persons,  even  if  evi- 
dence at  all  against  or  for  them. 

It  has  been  held,  under  a  statutory  provision,  that  an  unsatisfied 
judgment  against  a  vessel  is  no  bar  to  a  suit  in  personam  against 
the  owners  for  the  same  cause  of  action.^  The  court,  in  the  case 
cited,  said  that  if  the  action  were  strictly  in  rem,  it  was  clear  that 
no  judgment  could  be  rendered  that  could  be  enforced  against  any 
other  property  belonging  to  the  owner.  It  was  therefore  evident 
that  a  judgment  against  the  vessel  was  not  even  substantially  a 
judgment  against  the  owners,  and  that  consequently  the  former 
recovery  relied  on  was  no  bar  to  the  present  action. 

Dr.  Lushington  has,  however,  expressed  a  contrary  view,  even  as 
to  foreign  decrees,  in  a  dictum  in  a  recent  case ;  but  no  statute 
was  mentioned  as  governing  the  rule.^ 

Questions  relating  to  the  impeachment  of  judgments  in  rem,  for 
want  of  jurisdiction  in  the  courts  which  rendered  them,  are  consid- 
ered in  the  chapter  on  foreign  judgments.  The  question  has  arisen 
more  frequently  in  cases  of  judgments  pronounced  in  foreign  juris- 
dictions ;  and  as  foreign  judgments  in  rem  are  held  entitled  to  equal 
conclusiveness  with  those  of  the  domestic  courts,  —  a  fact  further 
noticed  in  its  proper  connection, —  the  principles  relating  to  impeach- 
ing the  jurisdiction  must  be  substantially  the  same  in  both  cases. 

Whether  a  judgment  in  rem  may  be  attacked  for  fraud,  the  only 
other  ground  for  impeachment  mentioned  is  a  question  which  is 
common  to  judgments  in  personam,  and  will  be  fully  considered  in 
the  next  chapter. 

1  Outram  v.  Morewood,.  3   East,  346,  Johns.  79;  Outram  v.  Morewood,  supra; 

357  ;  Hancock  v.  Welsh,  1    Stark.  347  ;  Simpson  v.  Pickering,  1  Cromp.  M.  &  E. 

Strutt  V.  Bovingdon,  5  Esp.  56 ;  Kinners-  529,  note ;  2  Taylor,  Ev.  ^  1499. 

ley  V.  Oi-pe,  2  Doug.  517.    This  case  has  "  Toby  v.  Brown,  6  Eng.  308. 

been  criticised.     See   Case  v.  Eeeve,   14  '  The  Griefswald,  Swab.  430. 
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'      CHAPTER  V. 

POEBIGN   JUDGMENTS   IN   BEM. 

We  come  now  to  the  consideration  of  the  interesting  division, 
Foreign  Judgments;  under  which  general  term  we  include  the 
judgments  of  foreign  countries,  of  English  colonies,  and  of  the 
sister  American  States.  "We  shall  reverse  the  order  adopted  in 
the  consideration  of  the  judgments  of  the  domestic  courts,  and 
enter  first  into  an  examination  of  the  cases  relating  to  foreign 
judgments  in  rem,  and  then  of  those  upon  the  other  and  more 
extensive  division. 

The  same  reason  has  prevailed  for  the  order  mentioned  which 
led  to  the  order  adopted  in  the  preceding  chapters,  namely,  the 
fact  that,  in  an  historical  point  of  view,  the  division  first  presented 
in  each  case  first  appeared  in  the  conclusive  character  of  an  estop- 
pel. It  is  quite  probable  that,  merely  as  adjudications,  judgments 
in  personam  appeared  first  in  both  cases ;  but  as  conclusive  evi- 
dence, it  was  otherwise  in  the  case  of  foreign  judgments,  as  will 
presently  be  seen. 

First,  then,  as  to  foreign  judgments  in  rem.  Such  judgments 
have  from  ea-ely  times  been  received  with  great  respect  both  in  the 
courts  of  England  and  in  those  of  America,  in  strong  contrast,  in 
many  instances,  to  the  consideration  shown  to  foreign  judgments  in 
personam.  As  long  ago  as  in  1781,  Lord  Mansfield  declared  that 
the  sentence  of  condemnation  of  a  vessel,  by  a  French  Court  of 
Admiralty,  was  conclusive,  if  the  court  had  jurisdiction,  and  could 
not  be  collaterally  impeached  ;  that  it  could  only  be  called  in  ques- 
tion by  a  proceeding  in  appeal ;  ^  or,  he  might  have  added,  by  a 
direct  proceeding  instituted  for  the  purpose  of  setting  it  aside. 
Only  three  years  before  this  the  same  eminent  commercial  lawyer 
had  said  that  a  judgment  in  personam  of  a  court  sitting  in  an  Eng- 
lish colony  was  but  prima  facie  evidence  of  debt,  and  liable  to  im- 
peachment in  England,  in  a  suit  upon  the  same.^ 

Let  us  now  seek  the  precise  meaning  and  limits  of  the  rule  thus 
stated,  in  general  terms,  by  Lord  Mansfield. 

1  Bernard!  v.  Mottcux,  2  Doug.  574.  ^  Walker  v.  Witter,  1  Doug.  1. 


FOREIGN  JUDGMENTS  IN   REM.  165 

Among  the  most  familiar  illustrations  of  the  subject  are  the  ad- 
judications of  foreign  courts  of  admiralty  in  matters  of  prize  ; 
and  Hughes  v.  Cornelius^  is  the  leading  case  on  the  subject. 
It  was  an  action  of  trover  for  a  ship  and  goods.  Upon  a  special 
verdict  it  was  found  that  the  owner  of  the  ship  in  question,  and 
the  master,  were  denizens  of  England,  and  that  the  mate  and 
nearly  all  the  crew  were  Englishmen ;  that  the  vessel  was  taken 
during  a  war  between  Prance  and  Holland,  and  condemned  as  a 
Dutch  prize  in  a  French  Court  of  Admiralty,  and  sold  to  the  plain- 
tifif  Hughes  under  the  sentence  ;  that  on  the  arrival  of  the  vessel 
in  England  the  defendant  Cornelius  and  others,  the  servants  of  the 
former  master,  took  and  converted  her  to  their  own  use.  Upon 
the  production  of  the  sentence  of  the  Admiralty,  the  court  refused 
to  allow  the  verdict  to  be  argued,  but  ordered  judgment  to  be 
entered  for  the  plaintiff;  for  it  was  said,  the  sentence  of  a  court 
of  admiralty  ought  to  bind  generally,  according  to  the  law  of 
nations,  notwithstanding  the  fact  that  the  verdict  had  falsified  the 
sentence  in  respect  to  the  nationality  of  the  vessel.  The  language 
of  the  court  was,  that  "  as  we  are  to  take  notice  of  a  sentence  of 
the  Admiralty  here,  so  ought  we  of  those  abroad,  in  other  nations  ; 
and  we  must  not  let  them  at  large  again,  for  otherwise  the  mer- 
chants would  be  in  a  pleasant  condition.  For  suppose  a  decree 
here  in  the  Exchequer,  and  the  goods  happen  to  be  carried  into 
another  nation,  should  the  courts  abroad  unravel  this  ?  It  is  but 
agreeable  with  the  law  of  nations  that  we  should  take  notice  and 
approve  of  the  laws  of  their  countries  in  such  particulars.  If  you 
are  aggrieved,  you  must  apply  yourself  to  the  king  and  council ;  it 
being  a  matter  of  government,  he  will  recommend  it  to  his  liege 
ambassador  if  he  see  cause  ;  and  if  not  remedied,  he  may  grant 
letters  of  marque  and  reprisal." 

It  is  often  said  that  the  courts  of  England  in  adopting  the  rule 
in  Hughes  v.  Cornelius,  and  the  courts  of  America  in  following 
the  same,  have  been  actuated  by  large  motives  of  comity.  But  it  is 
apparent  from  the  language  of  the  court  above  quoted,  that  the  real 
motive  to  the  adoption  of  the  rule  was  one  oi policy,  arising  from  a 
fear  that  any  other  rule  would  work  disaster  to  English  commerce, 
rather  than  from  any  high  respect  for  foreign  adjudications  in 
themselves  considered.  And  we  shall  find,  as  we  proceed,  that  the 
prime  motive  leading  to  the  conclusive  effect  given  to  foreign  judg- 

1  2  Show.  232;  S.  C.  Carth.  32 ;  Skin.  59 ;  2  Ld.  Eaym.  893,  935  ;  T.  Raym.  473. 
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ments  has  always  sprung  from  policy,  or  from  the  great  difficulty  of 
pursuing  any  other  course  ;  and  that  international  comity  has  in 
fact  played  a  very  insignificant  part  in  the  matter.^  It  may  be 
said  with  some  propriety  that  it  is  through  comity  that  the  courts 
of  one  country  allow  parties  to  sue  upon  judgments  rendered  in 
another ;  but  the  effect  given  to  such  judgments  will  be  found  to 
depend  on  other  Considerations,  in  no  small  degree. 

But  the  rule  is  a  most  salutary  one,  and  has  been  implicitly  fol- 
lowed. It  is  to  be  noticed  that  the  only  point  decided  in  the  case 
of  Hughes  V.  Cornelius  was  respecting  the  change  of  property. 

And  this  conclusive  effect  of  the  judgments  of  foreign  tribunals, 
proceeding  in  rem,  has  been  extended  to  cases  of  capture  and  sale 
in  Algiers.^  The  case  cited  was  of  a  British  ship,  which  had  been 
captured  by  an  Algerine  corsair,  and  sold  by  the  Dey  of  Algiers  to 
a  merchant  of  Minorca,  and  by  him  sold  to  the  present  holder. 
Upon  the  arrival  of  the  ship  in  English  waters,  a  warrant  was  ap- 
plied for,  by  the  former  owner,  to  arrest  the  ship  ;  but  the  court, 
refusing  the  warrant,  directed  a  monition  to  issue,  calling  upon  the 
possessor  to  show  cause  why  the  ship  should  not  be  restored  to  the 
former  owner.  It  was  contended  in  his  behalf  that  the  seizure  by 
the  Algerine  corsair  was  not  a  lawful  capture,  so  as  to  convert  the 
property. 

Sir  W.  Scott,  in  delivering  judgment,  said  :  "  This  ship  appears 
to  have  been  taken  by  the  Algerines,  and  it  is  argued  that  the  Al- 
gerines  are  to  be  considered  in  this  act  as  pirates,  and  that  no  legal 
conversion  of  property  can  be  derived  from  their  piratical  seizure. 
Certain  it  is,  that  the  African  States  were  so  considered  many  years 
ago ;  but  they  have  long  acquired  the  character  of  established 
governments,  with  whom  we  have  regular  treaties,  acknowledg- 
ing and  confirming  to  them  the  relation  of  legal  states.  So  long 
ago  as  the  time  of  Charles  2,  MoUoy  speaks  of  them  in  language 

I 

1  See  Godard  v.  Gray,  Law  E.  6  Q.  B.  Jones,  13  Mees.  &,  W.  628, 633  :  "  Where  a 

139,152  (1870);  Bank  of  Australasia  v.  court  of  competent  jurisdiction  has  adjadi- 

Nias,  16  Q.  B.  717.    It  surely  cannot  be  cated  a  certain  sum  to  be  due  from  one  per- 

from  motives  of  comity  that  the  courts  of  son  to  another,  a  legal  obligation  arises  to 

England  enforce  the  judgments  of  French  pay  that  sum,  on  which  an  action  of  debt 

courts,  when  the  latter  refuse  to  do  likewise  to  enforce  the  judgment  may  be  main- 

with  the  judgments  of  English  courts,  tained.  It  is  in  this  way  that  the  judgments 

See  Godard  v.  Gray,  Law  R.  6  Q.  B.  139,  of  foreign  and  colonial  courts  are  supported 

148,  where  it  said  that  foreign  judgments  and  enforced." 

are  enforced  in  England  upon  the  principle  *  The  Helena,  4  Ch.  Eob.  3. 
thus  stated  by  Farke,  B.,  in  Williams  v. 
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■which,  though  suflBciently  quaint,  expresses  the  true  character  in 
which  they  were  considered  in  his  time." 

He  then  quotes  MoUoy  as  follows :  "  Pirates  that  have  reduced 
themselves  into  a  government  or  state,;  as  those  of  Algier,  Sally, 
Tripoli,  Tunis,  and  the  like,  some  do  conceive  ought  not  to  obtain 
the  rights  or  solemnities  of  war,  as  other  towns  or  places  ;  for 
though  they  acknowledge  the  supremacy  of  the  Port,  yet  all  the 
powers  of  it  cannot  improve  on  them  more  than  their  own  wills 
voluntarily  consent  to.  The  famous  Carthage,  having  yielded  to 
the  victorious  Scipio,  did  in  some  respect  continue,  and  began  to 
raise  up  her  drooping  towers,  till  the  knowing  Cato  gave  council 
for  the  total  extirpation  ;  out  of  the  ruins  of  which  arose  Tunis, 
the  revenging  ghost  of  that  famous  city,  and  now  what  open  hos- 
tility denied,  by  thieving  and  piracy  continues  ;  as  stinking  elders 
spring  from  those  places  where  noble  oaks  have  been  felled  ;  and 
in  their  art  are  become  such  masters,  and  to  that  degree,  as  to  dis- 
turb the  mightiest  nations  on  the  western  empire  ;  and  though  the 
same  is  small  in  bigness,  yet  it  is  great  in  mischief ;  the  consider- 
ation of  which  put  fire  into  the  breast  of  the  aged  Louis  9,  to 
burn  up  this  nest  of  wasps,  who  having  equipt  out  a  fleet  in  his 
way  for  Palestine,  resolved  to  besiege  it ;  whereupon  a  council  of 
war  being  called,  the  question  was,  whether  the  same  should  be 
summoned,  and  carried,  it  should  not ;  for  it  was  not  fit  the  solemn 
ceremonies  of  war  should  be  lavished  away  on  a  company  of 
thieves  and  pirates.  Notwithstanding  this,  Tunis  and  Tripoli,  and 
their  sister  Algier,  do  at  this  day  (though  nests  of  pirates)  obtain 
the  right  of  legation.  So  that  now  (though  indeed  pirates),  yet 
having  acquired  the  reputation  of  a  government,  they  cannot 
properly  be  esteemed  pirates,  but  enemies."  ^ 

Sir  William  then  proceeds  :  "  Although  their  notions  of  justice, 
to  be  observed  between  nations,  differ  from  those  which  we  enter- 
tain, we  do  not,  on  that  account,  venture  to  call  in  question  their 
public  acts.  As  to  the  mode  of  confiscation  which  has  taken  place 
on  this  vessel,  whether  by  formal  sentence  or  not,  we  must  presume 
it  was  regularly  done  in  their  way  and  according  to  the  established 
custom  of  that  part  of  the  world.  That  the  act  of  capture  and 
condemnation  was  not  a  mere  private  act  of  depredation  is  evident 
from  this  circumstance,  that  the  Dey  himself  appears  to  have  been 
the  owner  of  the  capturing  vessel ;  at  least  he  intervenes  to  guaran- 

1  MoUoy,  p.  33,  §  4. 


168  THE  LAW  OF  ESTOPPEL. 

tee  the  transfer  of  the  ship  in  question  to  the  Spanish  purchaser. 
There  might  perhaps  be  cause  of  confiscation,  according  to  their 
notions,  for  some  infringement  of  the  regulations  of  treaty  ;  as  it  is 
by  the  law  of  treaty  only  that  these  nations  hold  themselves  bound, 
conceiving  (as  some  other  people  have  foolishly  imagined)  that 
there  is  no  other  law  of  nations  but  that  which  is  derived  from 
positive  compact  and  convention.  Had  there  been  any  demand 
for  justice  in  that  country,  on  the  part  of  the  owners,  and  the  Dey 
had  refused  to  hear  their  complaints,  there  might  perhaps  have 
been  something  more  like  a  reasonable  ground  to  induce  this  court 
to  look  into  the  transaction,  but  no  such  application  appears  to  have 
been  made.  The  Dey  intervened  in  the  transaction,  as  legalizing 
the  act.  The  transfer  appears  besides  to  have  been  passed  in  a 
solemn  manner  before  the  public  officer  of  the  Spanish  govern- 
ment, the  Spanish  consul ;  and  in  the  subsequent  instance,  the 
property  is  again  transferred  to  the  present  possessor,  under  the 
public  sanction  of  the  judge  of  the  Vice-Admiralty  Court  of 
Minorca."  ^ 

Sales  of  wrecks  and  derelicts,  under  municipal  regulations,  seem 
proper  to  be  embraced  in  the  class  of  proceedings  under  considera- 
tion. 

In  the  case  of  Grant  v.  McLachlin,^  an  American  vessel  was 
captured  by  a  French  privateer  and  carried  into  a  Spanish  port ; 
but  it  appeared  that  the  Spanish  authorities  refused  to  take  any 
steps  for  the  condemnation  of  the  vessel.  It  was  subsequently  put 
in  requisition  by  the  French  government,  sent  to  Baracoa,  in 
Spain,  and  there  dismantled  and  abandoned.  The  defendant  pur- 
chased the  wreck  some  six  months  later,  under  a  sale  by  the  Span- 
ish commissary  at  Baracoa,  raised  and  repaired  it,  and  took  the 
ship  to  New  York,  when  the  original  owner  brought  the  present 
action  of  trover  to  recover  it.  The  court  held  that  as  the  ves- 
sel had  been  abandoned  as  a  wreck,  and  as  it  had  been  sold 
according  to  the  laws  of  Spain,  the  property  was  transferred  to  the 
purchaser,  and  his  title  became  good  against  the  world.   Mr.  Justice 

1  But  in  the  case  of  a  vessel  seized  and  held  that  the  sentence  was  not  conclusiva 

confiscated  in  Mexico,  by  the  record  of  the  of  the  cause  of  seizure  and  condemnation, 

proceedings  of  which  it  appeared  that  there  Bradstreet  v.  Neptune  Ins.  Co.,  3  Sum. 

was  no  suitable  allegation  of  an  offence,  in  600  ;  Sawyer  v.  Maine  F.  &  M.  Ins.  Co.,  12 

the  nature  of  a  libel,  and  that  there  was  no  Mass.  291. 

statement  of  facts,  ex  directo,  upon  which  '  4  Johns.  34. 
the  sentence  professed  to  be  founded,  it  was 
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Thompson  said  that  the  capture  was  no  doubt  illegal,  and  that  as  the 
captors  had  not  obtained  any  judicial  condemnation,  the  plaintiffs' 
title  was  not  lost  by  the  piratical  proceedings,  thus  far.  But  the 
subsequent  proceedings,  he  said,  were  fair,  and  according  to  law  ; 
and  whether  the  property  had  been  previously  acquired  by  piracy  or 
not,  he  did  not  deem  material.  "  Goods  taken  from  pirates,"  he  con- 
tinued, "  and  belonging  to  others,  will,  iinder  the  English  law,  be 
taken  and  sold  by  government,  if  the  owner  comes  not  within  a 
reasonable  time  to  vindicate  his  property.  What  that  reasonable 
time  shall  be,  every  government  will  deterniine  for  itself.  A  sale, 
according  to  the  law  of  the  place  where  the  property  is,  must  vest  a 
title  in  the  purchaser  which  all  foreign  courts  are  bound,  not  only 
from  comity,  but  on  strong  grounds  of  public  utility,  to  recognize. 
....  This  is  not  a  case  of  prize,  or  title  founded  on  capture. 
Such  cases  are  governed  by  different  rules,  and  must  be  tested  by 
the  law  of  nations.  The  sale  in  this  case  was  a  proceeding  under 
a  municipal  regulation,  and  every  government  prescribes  its  own 
rules  relative  to  wrecks,  and  property  left  derelict.  By  the  English 
law,  vessels  cast  on  shore  and  abandoned,  and  not  reclaimed  within 
a  year,  are  to  be  sold  by  a  public  officer,  and  the  proceeds  placed  in 
the  hands  of  the  government.  We  have  a  similar  statute  in  this 
State ;  and  I  believe  it  was  never  doubted  but  that  the  purchaser 
would  obtain  a  valid  title,  which  would  be  everywhere  respected."  ^ 

But  the  condemnations  of  foreign  admiralty  courts  are  also  con- 
clusive of  the  fact  for  which  the  property  was  condemned,  or,  to 
speak  with  more  precision,  of  the  fact  which  was  the  cause  of  the 
condemnation. 

The  leading  American  case  of  Croudson  v.  Leonard  ^  affords  a 
good  illustration  of  this  rule.  It  was  held  in  that  case  that  the 
sentence  of  condemnation  of  a  foreign  court  of  admiralty,  for 
breach  of  blockade,  was  conclusive,  not  merely  of  the  change  of 
property,  but  also  of  the  breach.  It  was  an  action' upon  a  policy  of 
insurance  containing  a  warranty  that  the  vessel  was  neutral  property, 
and  therefore  bound  to  conduct  not  inconsistent  with  neutrality.^ 

Mr.  Justice  Washington  stated  it  to  be  the  well-established  law, 
both  of  this  country  and  of  England,  that  the  sentence  of  a  foreign 
court   of  competent  jurisdiction,   condemning  property   on   the 

1  See  The  Tilton,  5  Mason,  465.  Co.,  3  Sum.  600 ;  Peters  v.  Warren  Ins. 

"  4  Cranch,  434.  Co.,  3  Sum.  389 ;  Baxter  v.  New  Eng.  M. 

°  See  also  Bradstreet  v.  Neptune  Ins.     Ins.  Co.,  6  Mass.  277. 
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ground  that  it  was  not  neutral,  is  so  conclusive  of  the  breach  of 
neutrality,  that  it  can  never  be  controverted  in  any  other  court  of 
concurrent  jurisdiction. 

"  All  the  world,"  he  said,  "  are  parties  in  an  admiralty  cause. 
The  proceedings  are  in  rem,  but  any  person  having  an  interest  in 
the  property  may  interpose  a  claim,  or  may  prosecute  an  appeal 
from  the  sentence.  The  insured  is  emphatically  a  party,  and  in 
every  instance  has  an  opportunity  to  controvert  the  alleged  grounds 
of  condemnation,  by  proving,  if  he  can,  the  neutrality  of  the  prop- 
erty." 

Remarking  on  the  case  of  Hughes  v.  Cornelius,  already  cited,  he 
said:  "The  authority  of  the  case  of  Hughes  v.  Cornelius,  the 
earliest  we  meet  with  as  to  the  conclusiveness  of  a  foreign  sen- 
tence, is  admitted ;  but  its  application  to  a  question  arising  under 
a  warranty  of  neutrality  between  the  insurer  and  the  insured  is 
denied.  It  is  true  that  in  that  case  the  only  point  expressly  decided 
was,  that  the  sentence  was  conclusive  as  to  the  change  of  property 
effected  by  the  condemnation.  But  it  is  obvious  that  the  point 
decided  in  that  case  depended,  not  upon  some  new  principle  pecu- 
liar to  the  sentences  of  foreign  courts,  but  upon  the  application  of 
a  general  rule  of  law  to  such  sentences. 

"  The  case,  so  far  as  it  goes,  places  a  foreign  sentence  upon  the 
same  foundation  as  the  sentence  or  decree  of  an  English  court 
acting  upon  the  same  subject ;  and  we  have  seen  that,  by  the  gen- 
eral rule  of  law,  the  latter,  if  conclusive  at  all,  is  so  as  to  the  fact 
directly  decided,  as  well  as  to  the  change  of  property  produced  by 
the  establishment  of  the  fact.  Hence  it  would  seem  to  follow,  that 
if  the  sentence  of  a  foreign  court  of  admiralty  be  conclusive  as  to 
the  property,  it  is  equally  conclusive  of  the  matter  or  fact  directly 
decided.  What  is  the  mattfer  decided  in  the  case  under  consider- 
ation ?  That  the  vessel  was  seized  whilst  attempting  to  break  a 
blockade,  in  consequence  of  which  she  lost  her  neutral  character  ; 
and  the  change  of  property  produced  by  the  sentence  of  condemna- 
tion is  a  consequence  of  the  matter  decided,  that  she  was,  in  effect, 
enemy  property.  Can  the  parties  to  that  sentence  be  bound  by  so 
much  of  it  as  works  a  loss  of  the  property,  ....  and  yet  be  left 
free  to  litigate  anew,  in  some  other  form,  the  very  point  decided, 
from  which  this  consequence  flowed  ?  " 

The  courts  of  England  have  from  an  early  period  adopted  this 
extension  of  the  rule  in  Hughes  v.  Cornelius,  with  the  qualifica- 
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tion  that  the  record  should  show  clearly  the  ground  of  the  con- 
demnation.^ And  the  rule  is  so  "held  with  much  unanimity  in 
America ;  '■^  but  in  New  York  the  doctrine  of  the  Court  of  Errors 
is,  that  the  sentence  of  a  foreign  court  of  admiralty,  condemning 
property  as  good  and  lawful  prize,  is  conclusive,  indeed,  to  change 
the  property,  but  is  only  prima  facie  evidence  of  the  facts  on  which 
the  condemnation  purports  to  have  been  founded  ;  and  that  these 
matters  may  be  disproved  in  a  collateral  action.^ 

It  is  furthermore  immaterial  that  the  sentence  of  condemnation 
was  erroneous,  or  made  under  a  decree  subversive  of  the  law  of 
nations,  —  one,  for  instance,  like  the  Milan  decree,  which  had  been 
repudiated  by  the  United  States  government.  An  erroneous  judg- 
ment is  binding  in  collateral  actions,  though  the  error  is  apparent 
from  the  record.  Advantage  of  the  error  can  only  be  taken  in  an 
appellate  court.*  But  if  the  decree  was  contrary  to  the  natural 
principles  of  justice,  it  will  be  held  void,  as  we  shall  see. 

In  the  case  of  Imrio  v.  Castrique,  just  cited,  there  had  been  an 
adjudication  in  a  French  Admiralty  Court  against  an  English  ship, 
in  regard  to  matters  as  to  which  the  English  law  should  have 
governed,  and  which,  if  properly  applied,  would  have  resulted  in  a 
different  decree.  The  English  law  was  laid  before  the  French 
court ;  and  the  counsel  who  sought  to  impeach  the  decree  con- 
tended that  the  law  of  England  had  been  contemptuously  thrown 
aside  by  the  court  in  France.  Upon  this  point,  Cockburn,  C.  J., 
said :  "  It  is  alleged  that  the  French  courts  have  shown  a  con- 
temptuous disregard  of  the  law  of  England,  the  only  law  applicable 
to  the  case,  first,  in  holding  tliat  upon  the  mere  contract  of  the 
master  for  necessaries,  a  charge  upon  the  vessel  follows  by  opera- 
tion of  law  ;  secondly,  in  holding  that  no  transfer  of  a  vessel  could 
take  place  while  the  ship  was  on  her  Voyage,  to  the  prejudice  of 

'  Lothian  v.  Henderson,  3  Bos.  &  P.  '  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64  ; 

499 ;  Baring  v.  Clagett,  lb.  201 ;  Fernan-  S.  C.  6  Cow.  404  ;  Eadcliff ».  United  States 

dez  V.  Da  Costa,  Park,  Ins.  170  ;  Bernardi  Ins.  Co.,  9  Johns.  277  ;  Vandenheuvel  v. 

V.  Motteux,  2  Dong.  574;  Bolton  v.  Glad-  United  Ins.  Co.,  2  Johns.  Cas.  451  ;  Smith 

stone,  5  East,  155;  Hobbs  v.  Henning,  17  v.  Williams,  2  Caines  Cas.  110,  118. 

Com.  B.  N.  S.  791 ;  Dalgleish  v.  Hodgson,  *  Williams  v.  Armroyd,  7  Cranch,  423  ; 

7  Bing.  495.  Imrie  v.  Castrique,  8  Com,  B.  N.  S.  405. 

2  See  Croudson  v,  Leonard,  4  Cranch,  Affirmed  Law  R.  4  H.  L.  414  ;  Castrique  u. 

434 ;  Dempsey  v.  Ins.  Co.  of  Penn.,  1  Binn.  Behrens,  30  L.  J.  Q.  B.  163. 
299,  note;  Baxter  v.  New  England  Ins. 
Co.,  6  Mass.  277 ;  Stewart  o.  Warner,  1 
Day,  142. 
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creditors,  or  without  such  transfer  appearing  on  the  ship's  papers  ; 
—  propositions  which,  though  in  accordance  with  tlie  French  law, 
are  wholly  incorrect  with  reference  to  the  law  of  this  country. 

"  With  regard  to  the  first  of  these  objections,  it  is  to  be  observed 
that  the  point  was  never  raised  at  all  before  the  civil  tribunal  of 
Havre,  under  the  decree  of  which  court  the  sale  of  the  vessel  took 
place.  The  plaintiff,  Castrique,  so  far  as  we  can  gather  from  the 
account  of  the  proceedings  contained  in  the  special  case,  confined 
himself  to  the  production  of  his  bill  of  sale,  conceiving  that  that 
alone  was  sufficient  to  establish  his  right  to  the  ship.  The  distinc- 
tion between  the  French  law  and  our  own,  as  to  the  hypothecation 
of  a  ship  by  the  act  of  the  master,  does  not  appear  to  have  been 
at  all  adverted  to.  It  cannot  therefore  be  said  that  the  court  in 
this  particular  intentionally  disregarded  the  law  of  this  coun- 
try. 

"  Upon  the  other  point  there  was,  no  doubt,  an  express  decision, 
and  one  inconsistent  with  the  English  law.  But  it  does  not  at  all 
appear  that  the  court  set  aside  the  law  of  England  as  inapplicable ; 
it  simply  misconceived  it.  The  law  of  England,  put  forward  by 
French  advocates,  was  probably  expounded  in  a  very  imperfect 
manner,  and  without  the  production  of  authority  to  support  a  posi- 
tion which  to  French  judges  would  probably  seem  untenable. 
The  court  therefore  too  hastily  concluded  that  the  law  of  England 
must  be  what,  according  to  their  view,  the  law  of  every  mercantile 
community  ought  to  be.  But  in  deciding  that  the  transfer  of  prop- 
erty in  the  ship  could  not  be  made  during  the  absence  of  the  ship 
on  a  voyage,  so  as  to  affect  the  right  of  third  parties,  and  that  the 
transfer  was  invalid  because  it  was  not  indorsed  on  the  certificate 
of  registry,  the  court  professed  to  be  acting  on  the  law  of  England, 
not  to  be  setting  up  the  law  of  France  as  overriding  it.  All  that 
can  be  said,  therefore,  is,  that  they  have  misconceived  the  English 
law,  and  that  the  judgment  was  erroneous.  But  the  result  of  the 
authorities  on  this  subject  clearly  establishes  that  a  judgment  in 
rem  of  a  foreign  tribunal,  turning  on  a  question  of  English  law, 
cannot,  though  erroneous,  be  questioned  by  a  court  in  this  coun- 
try, any  more  than  if,  tux'ning  on  the  law  of  the  country  to  which 
the  tribunal  belonged,  it  had  beeu  erroneous  with  reference  to  the 
latter."  ^ 

1  See  Cammell  v.  Sewell,  5  Hurl.  &  N.  S.  C.  9  Jar.  N.  S.  403  ;  Lang  v.  Holbrook, 
728 ;  Simpson  v.  Togo,  I  Hem.  &  M.  195 ;     Crabbe,  179. 
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A  leading  American  case  ^  may  at  first  seem  in  conflict  with  the 
rule  in  the  class  of  cases  to  which  Imrie  v.  Castrique,  above  re- 
ferred to,  belongs,  to  wit,  that  it  is  no  ground  of  impeaching  a 
foreign  judgment  in  rem,  in  a  collateral  action,  that  it  was  decided 
upon  an  erroneous  view  of  the  law. 

In  the  American  case  alluded  to,  the  effect  of  a  judgment  in  an 
English  Vice-Admiralty  Court  was  under  consideration,  in  which 
an  American  ship  had  been  condemned  for  breach  of  blockade. 
The  Supreme  Court  of  the  United  States  said,  arguendo,  in  an 
action  upon  an  insurance  policy,  that  the  facts  did  not  amount  to 
a  cause  of  condemnation,  and  therefore  that  there  was  no  breach 
of  the  warranty  of  neutrality.  The  real  question  in  the  case  was, 
had  there  been  a  breach  of  the  warranty  that  the  vessel  was  Amer- 
ican ?  and  the  court,  in  determining  this  question,  proceeded  to 
inquire  whether,  upon  any  sound  view  of  the  law,  there  had  been 
a  breach  of  blockade.  Having  determined  that  the  facts  stated  in 
the  sentence  were  not  sufficient  to  establish  such  breach,  the  point 
really  in  controversy  was  then  of  course  decided,  that  the  sentence 
could  not  be  conclusive  of  a  breach  of  neutrality.  The  conflict  is 
therefore  only  apparent.  Had  the  suit  been  trover  to  recover  the 
vessel,  or  some  other  action  in  which  the  question  to  be  decided 
would  have  been  whether  the  vessel  had  broken  the  blockade,  the 
sentence  must  have  been  conclusive  of  the  matter ;  for  Marshall, 
C.  J.,  in  delivering  the  opinion,  refers  to  a  case  as  already  argued 
in  which  that  point  was  precisely  involved,  and  in  which  the  court 
declared  in  favor  of  the  .conclusiveness  of  the  sentence.^  The 
proximity  of  the  two  cases,  and  the  subsequent  decisions  of  the 
court,  show  clearly  that,  had  the  action  been  trover  between  the 
immediate  parties^  the  sentence  must  have  been  held  an  estoppel. 

But  even  had  the  sentence  proceeded  upon  a  correct  view  of  the 
laws  of  blockade,  it  is  difiScult  to  see  how  it  could  have  been  con- 
clusive of  the  nationality  of  the  vessel,  —  a  point  immaterial  to  the 
decree  in  ordinary  cases  of  the  kind.  We  shall  examine  this  point 
with  some  care  presently.^ 

Foreign  decrees  confirming  marriage,  or  granting  divorce,  when 
pronounced  by  courts  of  competent  jurisdiction,  are  also  conclusive 
against  the  world.    Lord  Hardwicke,  in  speaking  of  a  sentence 

1  Fitzsimmons  ».  Newport  Ins.  Co.,  4        ^  Croudson  v.  Leonard,  4  Cranch,  434. 
Cranch,  185.     See  also  Lang  v.  Holbrook,        '  See  pp.  175-178. 
Crabbe,  179. 
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relating  to  marriage,  which  it  had  been  urged  was  valid  by 
reason  of  having  been  established  by  a  court  in  France,  is  reported 
to  have  said  :  "  And  it  is  true  that  if  so  it  is  conclusive,  whether 
in  a  foreign  court  or  not,  from  the  law  of  nations  in  such  cases ; 
otherwise  the  rights  of  mankind  would  be  very  precarious  and 
uncertain."  ^ 

But  this  doctrine,  though  "  firmly  held,"  to  use  the  language  of 
Mr.  Justice  Story ,2  in  America  and  Scotland,  has  not  been  fully 
accepted  in  the  courts  of  England.  In  the  case  of  Sinclair  v. 
Sinclair,^  the  validity  of  a  sentence  of  divorce,  pronounced  in  a 
foreign  country,  was  alleged  in  bar  of  proceedings  in  the  Ecclesias- 
tical Court.  Lord  Stowell  said  :  "  Something  has  been  said  on 
the  doctrine  of  law  regarding  the  respect  due  to  foreign  judg- 
ments ;  and  undoubtedly  a  sentence  of  separation,  in  a  proper 
court,  for  adultery,  would  be  entitled  to  credit  and  attention  in 
this  court.  But  I  think  the  conclusion  is  carried  too  far,  when  it 
is  said  that  a  sentence  of  nullity  of  marriage  is  necessarily  and 
universally  binding  on  other  countries.  Adultery  and  its  proofs 
are  nearly  the  same  in  all  countries.  The  validity  of  marriage, 
however,  must  depend,  in  a  great  degree,  on  the  local  regulations 
of  the  country  where  it  is  celebrated.  A  sentence  of  nullity  of 
marriage,  therefore,  in  the  country  where  it  was  solemnized,  would 
carry  with  it  great  authority  in  this  country.  But  I  am  not  pre- 
pared to  say  that  a  judgment  of  a  third  country,  on  the  validity 
of  a  marriage  not  within  its  territories,  nor  had  between  subjects 
of  that  country,  would  be  universally  binding.  For  instance,  the 
marriage  alleged  by  the  husband  is  a  French  marriage  ;  a  French 
judgment  on  that  marriage  would  have  been  of  considerable 
weight ;  but  it  does  not  follow  that  the  judgment  of  a  court  at 
Brussels,  on  a  marriage  in  France,  would  have  the  same  au- 
thority, much  less  on  a  marriage  celebrated  here  in  England."  * 

Without  pursuing  this  subject  into  detail,  we  quote  the  language 
of  Mr.  Justice  Story  as  to  the  result  of  the  English  doctrine. 
"  The  English  courts,"  he  says,  "  seem  not  to  be  disposed  to  ad- 
mit that  any  valid  sentence  of  divorce  can  be  pronounced,  in  any 
foreign  country,  which  shall  amount  to  the  dissolution  of  a  mar- 

1  Roach  V.  GaiTan,  1  Ves.  Sr.  158.   See  »  1  Hagg.  Con.  294. 

case  cited  in  Boncher   v.  Lawson,   Cas.  *  See  also  Scrimshire  v.  Scrimshire,  2 

Temp.  Hardw.  85, 89  ;  Kennedy  ti.  Cassilis,  Hagg.  Con.  395  ;  Connelly  t>.  Connelly,  2 

2  Swanst.  326,  note.  Eng.  L.  &  E.  570. 

"  Conf.  of  Laws,  ^  597. 
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riage,  celebrated  in  England,  between  English  subjects,  at  least 
so  far  as  such  a  divorce  is  to  have  any  force  or  operation  in  Eng- 
land. At  the  same  time  it  may  be  remarked  that  the  doctrine, 
so  apparently  held,  has  undergone  very  elaborate  discussions  at  a 
very  recent  period ;  and  the  grounds  upon  which  it  rests  have 
been  greatly  shaken."  ^ 

It  is  also  established,  both  in  America  and  in  England,  that  the 
sentences  and  decrees  of  the  Probate  and  Ecclesiastical  Courts, 
within  their  jurisdiction,  upon  the  probate  of  wills,  and  the  issu- 
ance of  letters  testamentary  and  of  administration,  are  absolutely 
unimpeachable  in  all  other  courts,  both  in  law  and  equity.^  It 
cannot  therefore  be  shown  that  another  person  was  appointed 
executor,  or  that  the  testator  was  insane,  or  that  the  will  was  a 
forgery.^ 

The  above  cases  are  sufficient  to  show  that  the  sentences  or  de- 
crees of  foreign  courts  of  competent  jurisdiction,  proceeding  in  rem, 
are. conclusive  against  all  person's  of  the  merits  of  the  questions  in 
issue,  so  far  as  they  clearly  appear  to  have  been  tried,  and  this 
too  though  they  be  plainly  erroneous.* 

But  these  judgments  are  liable  to  impeachment  at  several  points 
which  do  not  touch  the  merits  of  the  action.  In  a  leading  Ameri- 
can case  ®  it  is  held  that  an  adjudication  of  a  foreign  court  is  con- 
clusive only  of  matters  without  which  the  judgment  could  not 
have  been  pronounced. 

1  Warrender  v.  'Warrencler,  9  Bligh,  89 ;  171  ;  Spencer  v.  Spencer,  lb.  623 ;  Bogar- 
S.  C.  2  Clark  &  F.  488.  Story,  Conf.  of  dus  v.  Clarke,  1  Ed.  Cli.  266  ;  Dublin  v. 
li.  4  595.  See  also  lb.  §§  215-230,  and  Chadbonrne,  16  Mass.  433,  441 ;  Laughton 
cases  considered.  v.  Atkins,  1    Pick.  535 ;  Crnsoe  v.  But- 

The  subject  has  recently  been  before  the  ler,  36  Miss.  150 ;  Townsend  v.  Moore,  8 

House  of  Lords  in  two  cases,  and  the  doc-  Jones,  147 ;  Clark  v.  Dew,  1  Kuss.  &  M. 

trine  reaffirmed,  upon  great  consideration,  103 ;  Montgomery  v.  Clark,  2  Atk.  378  ; 

substantially  as  above  stated.     Dolphin  ».  Allen  i).  Dnndas,  3  Term,  125 ;  JoUifFe, 

Eobins,  7  II,  L.  Cas.  390  (1859).    Shaw  v.  exparte,  8  Beav.  168  ;  Archer  v.  Mosse,  2 

Gould,  Law  E.  3  H.  L.  55  (1868).  Vem.  8 ;  Nelson  v.  Oldfield,  lb.  76 ;  Plume 

As  to  the  requisites  to  the  jurisdiction  of  v.  Beale,  1  P.  W.  388. 
the  courts  of  one  State  to  pronounce  a  de-        *  See  also  Monroe  v.  Douglas,  4  Sandf. 

cree  of  divorce  between  parties  married  in  Ch.  126  ;  Denison  v.  Hyde,  6  Conn.  508  ; 

another  State,  see  Kerr  v.  Kerr,  41  N.  Y.  Townsend  v.   Moore,  8  Jones,  147  ;  Cal- 

272  (1869).  vert  v.  Bovill,  7  Term,  523;  Christie  v. 

2  Per  Milligan,  J.,  in  Williams  v.  Sann-  Secretan,  8  Term,  192. 

ders,  5  Cold.  60 ;  Tompkins  v.  Tompkins,  '  Maley  v.  Shattuck,  3  Cranch,  458. 
1  Story,  547.  See  also  The  Charming  Betsy,  2  Cranch, 

'  lb.     See  also  Smith  v.  Fenner,  1  Gall.     64. 
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In  the  case  cited,  Shattuck  filed  a  libel  on  the  instance  side  of 
the  District  Court  of  the  United  States,  alleging  that  Maley,  while 
in  command  of  a  public  armed  vessel  of  the  United  States,  took 
possession  of  a  schooner  and  cargo,  in  violation  of  the  law  of  na- 
tions, belonging  to  the  libellant,  a  Danish  subject ;  that  he  put  on 
board  a  prize  crew,  who  carried  the  vessel  to  parts  unknown ;  and 
that  they  had  not  brought  the  same  to  adjudication  in  any  court  of 
admiralty.  The  libel  then  prayed  for  monition  to  proceed  to  ad- 
judication, or  in  default  thereof  for  restitution  in  value,  with 
damages.  Maley  admitted  the  seizure,  but  justified  it  on  the 
ground  that  there  was  probable  cause,  in  that  -the  vessel  was  vio- 
lating an  act  to  suspend  commercial  intercourse  between  the 
United  States  and  Prance.  He  also  alleged  that,  after  the  seizure, 
the  vessel  and  cargo  were  captured  by  a  British  war  vessel,  carried 
to  Jamaica,  and  libelled  and  condemned  in  the  Vice-Admiralty 
Court  there  as  French  or  Spanish  property.  Maley  relied  on  this 
decree  as  establishing  the  fact  conclusively  that  the  vessel  and 
cargo  were  not  Danish  property. 

Tiie  Supreme  Court  of  the  United  States  held  that  the  sentence 
of  condemnation  of  a  vessel  as  enemy  property  was  not  conclusive 
of  its  nationality ;  it  being  entirely  consistent  with  such  sentence 
that  the  vessel  was  in  fact  the  property  of  a  neutral.  The  nation- 
ality of  tlie  vessel,  the  court  maintained,  was  not  a  matter  essential 
to  the  adjudication';  and  there  was  no  estoppel  to  show  the  real 
fact.  Marshall,  C.  J.,  in  delivering  the  opinion,  said  :  "  It  is 
well  known  that  a  vessel  libelled  as  enemy's  property  is  condemned 
as  prize,  if  she  act  in  such  a  manner  as  to  forfeit  the  protection  to 
which  she  is  entitled  by  her  neutral  character.  If,  for  example, 
a  search  be  resisted,  or  an  attempt  be  made  to  enter  a  blockaded 
port,  the  laws  of  war,  as  exercised  by  belligerents,  authorize  a  con- 
demnation as  enemy's  property,  however  clearly  it  may  be  proved 
that  the  vessel  is  in  truth  the  vessel  of  a  friend.  Of  consequence, 
this  sentence,  being  only  conclusive  as  to  its  own  correctness,  leaves 
the  fact  of  real  title  open  to  investigation."  By  the  expression 
"  conclusive  as  to  its  own  correctness,"  the  learned  judge  undoubt- 
edly meant,  conclusive  that  there  had  been  a  breach  of  blockade, 
or  that  search  had  been  resisted,  to  use  the  examples  given  by  him. 
And  we  must  here  carefully  note  the  distinction  between  this  class 
of  cases  and  that  represented  by  Croudson  v.  Leonard,  already  re- 
ferred to ;  in  wliich,  it  will  be  remembered,  it  was  held  that  a 
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sentence  of  condemnation  was  conclusive  of  the  fact  upon  which 
it  proceeded,  —  in  that  case  the  breach  of  blockade.    The  class  of 
cases  of  which  Maley  v.  Shattuck  is  a  representative  decide,  not 
that  the  sentence  is  inconclusive  of  the  fact  upon  which  it  pro- 
ceeded, —  not,  for  example,  that  the  sentence  may  be  falsified  as  to 
the  breach  of  blockade,  or  the  resistance  to  search, — but  that  the 
sentence  shall  not  work  an  estoppel  as  to  a  matter  not  an  essential 
element  to  the  adjudication ;  as,  for  example,  the  nationality  of  the 
vessel.    The  matter  of  the  breach  of  blockade,  or  of  the  resistance 
to  search,  or  in  general  of  breach  of  neutrality,  is  vital  to  the  sen- 
tence of  condemnation ;  such  a  sentence  could  not  have  been  de- 
clared without  proof  of  such  facts.     But  it  is  not  necessary  to  the 
sentence  that  the  vessel  in  point  of  fact  belonged  to  the  nation  with 
which  the  captor  is  at  war ;  it  is  taerely  a  conclusion  or  an  infer- 
ence of  international  law,  that  a  ship  which  is  seeking  to  break  a 
blockade,  to  use  the  most  familiar  example,  belongs  to  the  enemy. 
It  is  indeed  in  one  sense  enemy  property,  in  this,  that  it  is  an  act 
of  hostility  to  attempt  to  break  a  blockade,  so  far  as  the  particular 
vessel  is  concerned.     That  vessel  has  arrayed  itself  in  hostility,  or 
as  an  enemy  to  the  blockading  force ;  and  in  this  sense  it  is  prop- 
erly condemned  as  enemy  property.     In  this  sense  of  the  term,  the 
matter  is  conclusive,  and  cannot  be  disputed ;  for  in  its  essence 
the  sentence  simply  means  that  there  has  been  a  breach  of  blockade. 
It  makes  no  difference  what  flag  the  vessel  sails  under,  even  though 
its  colors  are  those  of  a  nation  in  close  alliance  with  that  of  the 
captor ;  by  attempting  to  break  a  blockade  established  by  its  friend, 
the  vessel  becomes  an  enemy,  and  liable,  by  the  laws  of  nations,  to 
capture  and  condemnation  as  prize  of  war.     It  must  be  quite  9lear 
then  that  the  sentence  cannot  ordinarily  be  conclusive  as  to  the 
vessel's  nationality,  so  as  to  prove,  beyond  contradiction,  that  there 
has  been  a  breach  of  warranty  that  the  vessel  belonged  to  a  neutral 
power.     In  a  word,  the  sentence  is  conclusive  of  the  breach  of 
neutrality,  but  not  conclusive  of  the  vessel's  nationality.^ 

This  supposes  that  the  condemnation  did  not  specifically  find 
that  the  vessel  seized  belonged  to  the  country  at  war  with  the 
captor,  but  merely  that  it  was,  in  law,  enemy  property.    If  the 

'  Bemardi  v.  Motteux,  2  Doug.  574 ;     409 ;  Lambert  v.  Smith,  I  Cranch,  C.  C. 
Calvert  v.  Bovill,  7  Term,  523  ;  Christie  v.    361 ;  Fitzsimmons  u.  Newport  Ins.  Co.,  4 
Secretan,  8  Term,  192;  Russel  u.  Union     Cranch,  185. 
Ins.  Co.,  4  Dall.  421  ;  S.  C.  1  Wash.  C.  C. 
12 
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sentence  should  clearly  show  a  finding  of  the  precise  fact  that  the 
vessel  or  property  belonged  to  the  enemy,  it  has  been  suggested 
that  it  would  be  conclusive  of  the  question,  though  the  fact  might 
not  be  altogether  essential  to  the  adjudication.^ 

If  we  analyze  the  rule  that  the  sentence  is  conclusive  only  of 
matters  essential  to  it,  or  rather  if  we  trace  the  rule  back  to  its 
origin,  we  shall  find  that  the  reason  on  which  it  is  based  is  that 
those  things  which  are  essential  are  in  all  probability  examined 
more  carefully  than  non-essentials  ;  that  while  the  former  must  of 
necessity  be  considered  and  weighed,  there  generally  is  no  need 
to  weigh  and  examine  the  latter.  There  has  been  a  solemn  adju- 
dication upon  the  former ;  the  matter  has  been  carefully  presented 
to  the  court,  and  the  court,  in  theory  at  least,  has  examined  the 
subject  with  deliberation,  and  passed  upon  the  same ;  while  the 
latter  may  perhaps  have  been  unnoticed.  But  it  is  possible  the 
court  may,  from  extreme  caution,  or  from  doubt  as  to  the  nature 
of  an  incidental  matter,  or  from  an  idea  that  it  is  in  fact  an  essen- 
tial element  to  the  determination,  consider  and  examine  it  with 
the  same  care  and  thoroughness  (and  so  may  counsel,  for  the 
same  reasons)  as  if  it  were  necessary  to  the  adjudication.  In 
such  case,  where  these  facts  appear  plainly  from  the  transcript,  it 
may  not  be  inconsistent  with  legal  principles  to  hold  the  adjudicar 
tion  conclusive.  But  there  must  be  no  obscurity  or  doubt  as  to 
whether  the  court  actually  passed  and  adjudicated  upon  the  point  ;^ 
and  the  doctrine  in  any  event  must  be  taken  and  applied  with 
caution. 

Tills  suggests  the  further  qi^alification  of  the  rule  of  conclusive- 
ness, that  foreign  judgments  in  rem  are  not  an  estoppel  as  to 
matters  stated  obscurely,  or  inferentially,  or  with  any  ambiguity. 

Upon  this  point  Mr.  Justice  Story  remarks :  ^  "  I  do  not  under- 
stand that,  in  construing  a  foreign  sentence,  which  is  to  be  held 
conclusive  in  rem  as  to  the  facts  and  grounds  of  the  sentence 
stated  therein,  this  court  is  bound  to  make  out  such  facts  and 
grounds  by  argument  and  inference  and  conjecture.  The  facts 
and  grounds  ought  to  appear  ex  directo,  in  order  to  estop  the 
parties  in  interest  from  denying  or  questioning  them.  I  agree 
with  the  doctrine  of  Lord  BUenborough,  in  Fisher  v.  Ogle,*  that 

1  Bernardi  v.  Motteux,  2  Doug.  674.  '  Bradstreet  v.  Neptune  Ins.  Co.,  3  Sum. 

^  Bernardi  v.  Motteux,  2  Doug.   574,     600. 
581.  *  1  Camp.  418. 
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courts  of  justice  are  not  bound  to  fish  out  a  meaning,  when  sen- 
tences of  this  sort  are  produced  before  them.  Whatever  points  the 
sentence  professes  ex  directo  to  decide,  they  are  bound  to  respect, 
and  admit  to  be  conclusive.  But  if  the  sentence  be  ambiguous, 
or  indeterminate,  as  to  the  facts  on  which  it  proceeds,  or  as  to  the 
direct  ground  of  condemnation,  the  sentence  ought  not  to  be  held 
conclusive,  or  the  courts  of  other  countries  put  to  the  task  of  pick- 
ing out  the  threads  of  argument,  or  of  reasoning  or  recital,  in  order 
to  weave  them  together,  so  as  to  give  force  or  consistency  or  valid- 
ity to  the  sentence." 

In  the  case  in  which  this  language  was  used,  the  record  of  pro- 
ceedings contained  no  allegation  of  an  offence,  in  the  nature  of  a 
libel  (the  judgment  having  been  in  admiralty)  ;  and  for  this  reason 
the  court  held  that  the  sentence  was  not  an  estoppel. 

The  question  in  the  case  of  Christie  v.  Secretan,^  an  action  upon 
a  policy  of  insurance  on  a  vessel  captured  and  condemned  as  a 
prize,  as  enemy  property,  was  one  of  this  sort.  The  defence  was 
that  the  ship  was  lost  by  the  negligence  of  the  owner  in  not  having 
on  board  the  roll  d'equipage,  and  that  she  was  condemned  on  this 
ground.  Mr.  Justice  Grose  said  that  it  was  indeed  necessary  that 
the  ship  should  have  such  papers,  to  hold  the  insurer  liable  ;  and 
that  if  the  ship  had  been  condemned  for  the  want  of  such  papers, 
it  would  have  been  conclusive  against  the  owner.  As  to  the  sen- 
tence of  condemnation,  he  said  that  they  could  only  look  at  the 
ground  of  it,  and  not  at  any  of  the  previous  reasons  stated.  The 
express  ground  was  that  the  ship  belonged  to  the  enemies  of 
Prance,  and  that  did  not  negative  any  fact  or  circumstance 
that  the  plaintiff  was  bound  to  prove,  in  order  to  maintain  his 
action.^ 

The  concluding  portion  of  the  French  sentence  was  to  this 
effect :  The  tribunal  "  likewise  adjudges  and  declares  the  validity 
of  the  prize  of  the  goods  and  effects,  whereof  the  lading  and  cargo 
of  the  said  ship  Mercury  consists  ;  and  all  that  for  want  of  the 
despatches  and  sea-papers  of  the  said  captain  being  in  regular 
order ;  on  which  account  she  is  looked  upon  as  belonging  to  the 
enemies  of  the  French  Republic." 

In  Robinson  v.  Jones,^  the  record  of  the  sentence  was  ambig- 
uous.   It  declared  that  the  court   "  pronounced  the  said  vessel 

1  8  Term,  192.  '8  Mass.  536. 

2  See  Calvert  v.  Bovill,  7  Term,  523. 
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called  the  Eranklin,  and  her  lading,  to  have  been  unlawfully 
rescued  and  retaken  by  the  master  from  the  possession  of  the 
prize-master  and  others  put  on  board  thereof  from  his  Majesty's 
sloop-of-war  ....  whilst  proceeding  to  a  British  port  for  adjudi- 
cation, and  as  such,  or  otherwise,  subject  and  liable  to  confisca- 
tion." The  ambiguity  lay  in  the  words  in  italics  ;  and  these 
words  destroyed  the  sentence  as  an  estoppel.  Mr.  Chief  Justice 
Parsons  distinguishes  this  case  from  that  of  Baxter  v.  New  Eng- 
land Marine  ^Insurance  Company.^  He  said  that  the  decree  in 
that  case,  "  after  having  expressly  and  distinctly  alleged  that  the 
vessel  had  violated  a  blockade  de  facto,  by  egress,  proceeds  to  allege 
that  for  that,  and  other  sufficient  causes,  she  was  condemned.  Here 
was  not  only  a  direct  assertion  that  a  blockade  had  been  violated, 
but  also  that  the  violation  was  a  cause  of  the  condemnation  ;  and 
this  being  a  sufficient  cause  by  the  law  of  nations,  it  was  imma- 
terial whether  any  other  causes  existed  or  not.  But  the  present 
decree,  after  alleging  a  rescue,  declares  that  for  such  cause,  or 
otherwise,  the  vessel  is  liable  to  condemnation.  Now  we  know  no 
rule  of  construction  by  which  it  can  be  maintained  that  these 
words  amount  to  a  direct  allegation  that  the  rescue  was  even  one 
of  the  final  causes  of  the  condemnation.  There  had  been,  as  ap- 
pears from  the  decree,  an  inquiry  relative  to'  the  violation  of  the 
blockade  of  the  West  India  Islands,  with  respect  to  which  perhaps 
the  judge  was  not  fully  satisfied.  Admit  that  he  was  fully  satisfied 
that  a  rescue  had  actually  taken  place ;  yet  he  might  not  hold 
himself  obliged,  under  all  circumstances,  to  condemn  expressly  for 
that  cause.  The  natural  construction  of  the  phraseology  is,  that 
as  the  vessel  had  been  rescued,  she  was  liable  to  condemnation  for 
that  caijise,  or  for  some  other  cause  not  stated.  Now  this  is  far 
from  being  a  direct  unequivocal  assertion  that  she  is  condemned 
because  she  has  been  rescued." 

The  reason  of  all  this  is  quite  clear  and  satisfactory.  Judg- 
ments can  only  be  conclusive  of  matters  actually  and,  generally 
speaking,  necessarily  adjudicated.  But  how  can  it  be  known  what 
precise  matters  have  passed  in  rem  adjudicatum,  if  the  transcript 
state  inferences  ?  For  these  may  often  be  drawn  from  matters  not 
adjudicated.  If  the  statements  of  the  transcript  are  ambiguous,  it 
is  equally  uncertain  what  points  were  decided.  An  ambiguity  is 
generally  consistent  with  opposing  facts  ;  how  then  can  the  tran- 

1  6  Mass.  277. 
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script  conclude  the  parties  ?  And  it  is  just  as  apparent  that  there 
can  be  no  certainty  of  the  grounds  of  the  adjudication,  if  they  are 
obscurely  stated.  In  such  cases  it  can  only  be  conjecture  as  to 
what  the  judgment  is  conclusive  ;  and  an  essential  element  of  an 
estoppel  is  that  it  is  founded  upon  a  certainty. 

The  jurisdiction  may  also  be  called  in  question.  In  order  to  give 
a  foreign  judgment.any  force,  extra  territoriam,  it  must  be  made  to 
appear  that  the  court  which  pronounced  the  judgment  had  lawful 
jurisdiction  over  the  cause,  over  the  thing,  and  over  the  parties.^ 

Tliis  subject  came  under  consideration  in  an  early  case  in  the 
Supreme  Court  of  the  United  States.^  In  delivering  the  opinion 
of  the  court,  Marshall,  C.  J.,  said :  "  The  power  under  which  it 
[the  foreign  court]  acts  must  be  looked  into,  and  its  authority  to 
decide  questions  which  it  professes  to  decide  must  be  considered. 
But  although  the  general  power  by  which  a  court  takes  jurisdiction 
of  causes  must  be  inspected,  in  order  to  determine  whether  it  may 
rightfully  do  wliat  it  professes  to  do,  it  is  still  a  question  of  serious 
difficulty,  whether  the  situation  of  the  particular  thing  on  which 
the  sentence  has  passed  may  be  inquired  into  for  the  purpose  of 
deciding  whether  that  thing  was  in  a  state  which  subjected  it  to 
the  jurisdiction  of  the  court  passing  the  sentence.  For  example, 
in  every  case  of  a  foreign  sentence  condemning  a  vessel  as  prize 
of  war,  the  authority  of  the  tribunal  to  act  as  a  prize  court  must 
be  examinable.  Is  the  question,  wliether  the  vessel  condemned 
was  in  a  situation  to  subject  her  to  the  jurisdiction  of  that  court 
also  examinable  ?  This  question,  in  the  opinion  of  the  court, 
must  be  answered  in  the  affirmative.        * 

"  Upon  principle  it  would  seem  that  the  operation  of  every  judg- 
ment must  depend  on  the  power  of  the  court  to  render  that  judg- 
ment ;  or,  in  other  words,  on  its  jurisdiction  over  the  subject- 
matter  which  it  has  determined.  In  some  cases  that  jurisdiction 
unquestionably  depends  as  well  on  the  state  of  the  thing,  as  on  the 
constitution  of  the  court.  If  by  any  means  whatever  a  prize  court 
should  be  induced  to  condemn,  as  prize  of  war,  a  vessel  which  was 
never  captured,  it  could  not  be  contended  that  this  condemnation 
operated  a  change  of  property.     Upon  principle  then  it  would 

1  Story,  Conf.  of  Laws,  §  586.   See  The        ^  Eose  v.  Himely,  4  Cranch,  241,  269. 
Plad  Oyen,  1  Ch.  Bob.  135 ;  The  Henrick 
&  Maria,  4.  Cb.  Bob.  43 ;  1  Parsons,  Ship.       « 
&  Adm.  77,  and  cases  cited. 
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seem  that,  to  a  certain  extent,  the  capacity  of  the  court  to  act 
upon  the  thing  condemned,  arising  from  its  being  within  or  with- 
out their  jurisdiction,  as  well  as  the  constitution  of  the  court,  may 
be  considered  by  that  tribunal  which  is  to  decide  on  the  effect  of 
the  sentence. 

"  Passing  from  principle  to  authority,  we  find  that  in  the  court  of 
England,  whose  decisions  are  particularly  mentioned  because  we 
are  best  acquainted  with  them,  and  because,  as  is  believed,  they 
give  to  foreign  sentences  as  full  effect  as  are  given  to  them  in  any 
part  of  the  civilized  world,  the  position  that  the  sentence  of  a 
foreign  court  is  conclusive  with  respect  to  what  it  professes  to 
decide,  is  uniformly  qualified  with  the  limitation  that  it  has,  in  the 
given  case,  jurisdiction  of  the  subject-matter." 

If  the  record  does  not  show  any  monition,  or  any  hearing,  or 
that  any  of  the  formalities  of  law  had  taken  place,  the  judgment 
will  not  be  even  prima  facie  evidence.^  And  when  the  record  is 
silent  as  to  the  matters  which  constitute  jurisdiction,  it  will  not  be 
presumed.^ 

In  the  case  of  The  Griefswald,  just  cited,  the  vessel  of  a  British 
subject  had  been  injured  in  Turkish  waters,  by  collision  with  a 
Prussian  ship ;  whereupon  he  applied  to  the  British  consul  to  re- 
quest the  Prussian  authorities  there  to  detain  the  injuring  vessel 
for  satisfaction.  The  master  of  the  Prussian  vessel,  soon  after 
this,  applied  to  the  Prussian  legation  to  have  a  mixed  court  ap- 
pointed to  adjudicate  the  matter ;  but  the  British  consul  refused 
to  take  part  in  the  matter,  saying  that  he  was  not  in  a  position  to 
recognize  the  acts  and  proceedings  proposed.  The  Prussian  lega- 
tion then  proceeded  to  constitute  a  tribunal  for  trying  the  cause, 
without  any  participation  or  recognition  by  the  English  authorities, 
so  far  as  it  appeared  from  the  transcript  of  the  proceedings,  and 
after  the  injured  party  had  departed  with  his  vessel.  The  case 
was  tried  without  notice  or  appearance,  and  the  complaint  of  the 
British  subject  was  dismissed.  In  an  action  by  him  for  the  same 
injury  in  an  English  Vice-Admiralty  Court,  it  was  held  that  the 
decree  just  mentioned,  in  favor  of  the  Prussian,  was  no  estoppel, 
in  the  absence  of  proof  that  the  court  had  jurisdiction  by  treaty, 
usage,  or  voluntary  submission. 

1  Sawyer  v.  Maine  F.  &  M.  Ins.  Co.,  12        »  Commonwealth  v.   Blood,  97    Mass. 
Mass.  291;  Bradstrcet  v.  Neptune  Ins.  Co.,     538  ;  The  Griefswald,  Swabey,  430. 
3  Sum.  600. 
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It  must  be  observed  that  this  was  a  proceeding  instituted  in 
reality  on  behalf  of  the  injuring  party,  the  proper  defendant  in  the 
case ;  and  therefore  the  necessity  of  voljintary  submission  by  the 
injured  party,  in  the  absence  of  treaty  or  usage.  If  the  latter  had 
instituted  those  proceedings,  and  carried  them  through  with  the 
same  result,  the  question  would  have  been  quite  a  different  one. 

The  fact  that  'these  proceedings  were  carried  on  in  the  way 
mentioned,  indicates  what  is  meant  by  the  remarks  of  the  court  as 
to  the  absence  of  the  British  subject.  Neither  personal  notice  nor 
appearance  is  necessary  to  give  jurisdiction  in  rem  over  the  injur- 
ing party ;  but  as  to  the  proper  plaintiff  the  court  can  acquire 
jurisdiction  only  by  his  instituting  proceedings,  or  voluntarily  sub- 
mitting to  proceedings  instituted,  as  in  this  case,  by  the  other 
party.  In  other  words,  the  party  under  liability  cannot  institute 
proceedings  to  settle  the  matter  so  as  to  make  the  adjudication  an 
estoppel,  without  personal  notfce  or  voluntary  appearance  on  the 
part  of  the  one  entitled  to  the  remedy ;  but  in  the  case  of  legal 
proceedings  by  the  latter,  neither  personal  notice  nor  appearance  is 
necessary,  where  the  res  is  present.^ 

But  though  the  jurisdiction  may  ordinarily  be  inquired  into, 
if  there  has  been  a  direct  adjudication  of  the  matter,  it  would 
seem  that  this  should  be  conclusive  ;  and  it  has  been  so  decided  in 
actions  in  personam.^ 

Nor  are  the  parties  estopped  to  show  the  want  of  suflBciency  and 
authority  in  the  foreign  court ;  ^  at  least  the  party  who  did  not  insti- 
tute the  proceedings  there  is  not  thus  estopped  ;  and  this  would  seem 
also  to  be  on  the  ground  of  want  of  jurisdiction.  But  the  prima 
facie  presumption  is  that  the  tribunal  was  a  legitimate  one.*  In 
the  case  of  the  Flad  Oyen,  just  cited,  the  English  Court  of  Admi- 
ralty held  that  the  authority  of  a  French  consul,  sitting  as  a  judge 
in  admiralty,  in  Norway,  under  a  French  commission,  would  not 
be  recognized. 

^  This  work  does  not  profess  to  deal  "  Gunn  v.  Howell,  35  Ala.  144 ;  Wyatt 

with  what  constitutes  jurisdiction;  but  if  v.  Rambo,  29  Ala.  510;  Hudson  v.  Gues- 

the  reader  desires  to  pursue  the  inquiry,  he  tier,  6  Cranch,  281,  284 ;  Grignon  v.  Astor, 

is   referred  to  the    following    authorities  :  2  How.  319,  340.     See  ante,  p.  143. 
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Fraud  is  another  ground  upon  which  a  foreign  judgment  zw  rem 
may  be  impeached  collaterally ;  though  an  important  distinction 
is  to  be  noticed  here.  It  cannot  be  shown  in  another  court  that 
a  will,  for  instance,  was  obtained  by  fraud,  though  it  may  be 
proved  that  the  probate  was  fraudulently  declared.^  And  it  is 
probably  a  general  principle  that  fraud  as  a  ground  of  impeach- 
ment must  be  alleged  of  the  procuring  of  the  judgment,  and  not 
of  the  subject-matter  in  issue.  For  instance,  a  party  would  be 
permitted  to  show  that  a  foreign  judgment  of  prize  had  been  en- 
tered up  by  fraud  and  connivance  ;  but  he  would  not  be  permitted 
to  allege  that  the  vessel  was  taken  and  brought  into  the  court  of 
condemnation  by  collusion  and  fraud.  This  would  be  to  open  the 
merits  of  the  adjudication. 

1  Gingell  w.  Home,  9  Sim.  539  ;  Bamesly  Gaines  v.  Chew,  2  How.  619;  Colton  ». 
V.  Powel,  1  Ves.  Sr.  119,  284,  287  ;  Mead-  Eoss,  2  Paige,  396;  Allen  v.  Macpherson, 
0W3  V.  Duchesi  of  Kingston,  Amb.  762 ;     1  Phill.  133. 
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CHAPTER    VI. 

FOREIGN  JUDGMENTS  IN  PERSONAM. 

We  proceed  now  to  the  examination  of  foreign  judgments  in 
personam.  And  first,  of  foreign  judgments,  strictly  so  called,  and 
judgments  rendered  in  the  colonies  and  provinces  of  England. 
The  two  classes  will  be  considered  together,  and  generally  without 
discrimination,  for  the  reason  that  the  courts  have  not  practically 
distinguished  between  them ;  though  grounds  for  a  distinction 
have  been  suggested  in  several  cases,  as  will  be  seen. 

We  call  attention  now  to  the  cases  in  historical  order,  by  which 
it  will  appear  that  the  courts,  for  many  years,  fluctuated  in  their 
•rulings  concerning  the  effect  to  be  given  the  judgments  of  tribunals 
of  foreign  coimtries :  at  one  time  considering  them  as  of  prima 
facie  evidence  only,  and  liable  to  be  overturned  by  countervailing 
proof;  now  advancing  and  holding  them  conclusive  of  the  matters 
adjudicated,  and  again  receding  to  the  former  position ;  until 
finally,  when  the  precise  point  presented  itself  for  earnest  considera- 
tion, they  declared  in  favor  of  the  conclusiveness  of  these  judg- 
ments, on  solemn  deliberation.  We  shall  see  also  that  this  point 
was  finally  settled  in  England  considerably  earlier  than  in  America  ; 
and  that  some  of  our  courts  still  refuse  to  make  the  advance. 

One  of  the  most  familiar  cases  upon  this  subject  is  Walker  v. 
Witter.^  That  was  an  action  in  the  King's  Bench,  in  1778,  upon 
a  judgment  rendered  in  the  Supreme  Court  of  Jamaica.  The 
defendant  pleaded,  besides  nil  debet,  nul  tiel  record ;  the  plaintiffs 
having  declared  prout  patet  per  recordam.  Issue  of  fact  was 
joined  upon  the  first  plea,  and  a  verdict  was  given  for  the  plain- 
tiffs. To  the  plea  of  nul  tiel  record,  the  plaintiffs  replied  that 
there  was  such  a  record,  which  they  were  ready  to  verify  by  the 
said  record.  Counsel  for  the  defendant,  apparently  on  a  motion 
in  arrest  of  judgment  on  the  verdict  upon  the  first  plea,  contended 
that  an  action  of  debt  could  not  be  maintained  on  a  foreign  judg- 
ment ;  or  if  it  could,  that  the  consideration  of  the  judgment 
should  be  shown.     For  the  plaintiffs,  it  was  argued  that  where 

1  1  Doug.  1. 


186  THE  LAW  OF  ESTOPPEL. 

indebitatus  assumpsit  would  lie,  debt  could  be  maintained,  citing 
Crawford  v.  Whittal.^  Counsel  said  that  it  was  also  determined  in 
that  case  that  the  judgment,  of  itself,  was  prima  facie  evidence  of 
the  debt,  and  that  therefore  the  plaintiffs  were  not  bound  to  allege 
the  consideration.  The  question  whether  the  other  plea  were  good 
was  also  argued  by  both  sides. 

Lord  Mansfield  said  that  the  plea  of  nul  tiel  record  was  improper ; 
and  that  though  the  plaintiffs  had  called  the  judgment  a  record,  it 
was  clear  that  they  did  not  mean  that  sort  of  record  to  which  im- 
plicit faith  was  given  by  the  courts  of  Westminster  Hall.  The  ques- 
tion, he  then  said,  was  brought  to  a  narrow  point,  for  it  was  admit- 
ted, on  the  part  of  the  defendant,  that  indebitatus  assumpsit  would 
have  lain,  and,  on  the  part  of  the  plaintiffs,  that  the  judgment  was 
only  prim,a  fade  evidence.  This  being  the  case,  debt  was  a  proper 
action.  He  thus  decided  the  only  points  in  the  case ;  but  he  then 
added,  in  a  dictum,  that  though  foreign  judgments  were  good 
grounds  of  action,  still  they  were  examinable  on  the  merits;  and 
among  other  cases,  he  referred  to  one  in  which  he  said  Lord  Hard- 
wicke  had  thought  himself  entitled  to  examine  into  the  justice  of 
a  decision  of  the  House  of  Lords,  because  the  original  decree  was 
rendered  in  a  court  in  Wales.^ 

The  other  judges  agreed  with  Lord  Mansfield.  It  will  be  ob- 
served, however,  that  the  question  was  not  raised  in  the  case 
whether  foreign  judgments  were  conclusive ;  the  plaintiffs  only 
insisting  that  they  were  prima  fade  evidence,  as  this  was  sufficient 
for  their  case. 

In  Galbraith  v.  Neville  ^  the  question  ai'ose  (after  verdict  for  the 
plaintiff)  upon  a  rule  to  show  cause  why  there  should  not  be  a 
new  trial.  Lord  Kenyon  there  said :  "  I  cannot  help  entertaining 
very  serious  doubts  concerning  the  doctrine  of  Walker  v.  Witter, 
that  foreign  judgments  are  not  binding  on  the  parties  here.  But 
when  I  am  told  that  Lord  Hardwicke  did  not  hold  himself  bound 
by'  a  decree  on  the  chancery  side  of  the  Court  of  Great  Sessions  in 
Wales,  affirmed  in  the  House  of  Lords,  I  own  I  am  quite  lost  in  a 
maze."  Mr.  Justice  BuUer,  however,  in  the  same  case,  approves 
the  doctrine  of  Lord  Mansfield  in  Walker  v.  Witter,  and  says  that 
he  has  often  heard  that  eminent  jurist  repeat  what  was  said  by 

1  H.  13  Geo.  3,  B.  R.  =1  Doug.  5,  note. 

2  1  Eq.  Cas.  Ab.  83,  pi.  3 ;  Ifqnicrdo  v. 
Forbes,  H.  24  Geo.  3,  B.  B. 
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Lord  Hai'dwicke  in  the  case  alluded  to,  and  that  this  was  the 
ground  of  his  lordship's  opinion  :  "  When  you  call  for  my  assist- 
ance to  carry  into  effect  the  decision  of  some  other  tribunal,  you 
shall  not  have  it  if  it  appears  that  you  are  in  the  wrong."  The 
same  view  was  entertained  by  Eyre,  C.  J.,  in  Phillips  v.  Hunter.^ 
"  It  is  in  one  way  only,"  he  said,  "  that  the  sentence  or  judgment 
qi  the  court  of  a  foreign  state  is  examinable  in  our  courts,  and 
that  is,  when  the  party  who  claims  the  benefit  of  it  applies  to  our 
courts  to  enforce  it.  When  it  is  thus  voluntarily  submitted  to  our 
jurisdiction,  we  treat  it,  not  as  obligatory  to  the  extent  to  which 
it  would  be  obligatory  perhaps  in  the  country  in  which  it  was  pro- 
nounced, nor  as  obligatory  to  the  extent  to  which  by  our  law 
sentences  and  judgments  are  obligatory ;  not  as  conclusive,  but  as 
matter  in  pais,  as  consideration  prima  facie  suflBcient  to  raise  a 
promise.  We  examine  it  as  we  do  all  other  considerations  of 
promises,  and  for  that  purpose  we  receive  evidence  of  what  the  law 
of  the  foreign  state  is,  and  whether  the  judgment  is  warranted  by 
that  law." 

A  case  before  Lord  Chief  Justice  Best,  in  1826,^  has  been  often 
cited  as  sustaining  the  doctrine  that  foreign  judgments  are  con- 
clusive ;  but  it  is  not  a  direct  authority  for  that  position.  All 
that  his  lordship  held  was,  that  such  judgments  were  at  all  events 
prima  facie  ground  of  actions  ;  and  he  expressly  stated  that  it  was 
not  necessary  to  decide  whether  the  judgment  pronounced  by  the 
Scotch  court  could  be  impeached  on  the  merits. 

The  next  case  which  entertains  the  doctrine  of  Lord  Mansfield, 
in  Walker  v.  Witter,  was  decided  in  the  House  of  Lords,  in  1834.^ 
In  this  case,  a  bill  had  been  filed  in  Ireland  to  enforce  a  decree  of 
the  Court  of  Chancery  in  England  ;  the  bill  was  dismissed  for  want 
of  jurisdiction,  and  of  course  the  court  of  Ireland  did  not  entertain 
the  question  of  the  conclusiveness  of  the  English  decree.  The  only 
point,  therefore,  that  could  be  decided  on  the  appeal  to  the  House 
of  Lords,  was  whether  the  court  in  Ireland  had  erred  in  refusing  to 
entertain  the  bill.  The  decree  was  reversed ;  the  Lord  Chancellor 
holding,  on  the  authority  of  Martin  v.  NichoUs,*  that  a  foreign 
decree  may  well  be  the  ground  of  a  bill  in  another  court.     But 

1  2  H.  Black.  403,  411.  *  3  Sim.  458. 

"  Amott  V.  Redfern,  3  Bing.  353. 
'  Houlditch  V.  Donegal,  8  Bligh,  N.  S. 
301. 
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in  the  course  of  his  opinion  he  took  occasion  to  express  his  views 
very  decidedly  in  favor  of  the  doctrine  that  the  judgments  of  the 
courts  of  other  countries  were  only^n'wia  facie  evidence  of  debt, 
and  might  be  reopened  in  a  suit  to  carry  them  into  effect  at  home  ; 
and  this,  he  contended,  was  eminently  proper  where  it  appeared 
that  the  law  of  the  foreign  country  was  inconsistent  with  tliat  of 
England.  And  he  cited  Buchanan  v.  Rucker '  in  illustration  of 
this  point,  where  the  court  refused  to  enforce  a  foreign  judgment 
against  a  party  residing  in  England,  who,  upon  the  face  of  the  pro- 
ceedings, appeared  only  to  have  been  summoned  "  by  nailing  up  a 
copy  of  the  declaration  at  the  court-house  door." 

Don  V.  Lippman,^  in  the  House  of  Lords,  is  a  still  later  case,  in 
which  the  language  of  Lord  Brougham  is  much  to  the  same  effect; 
but  the  fact  was  that  the  defendant  in  that  case  was  a  subject  of 
Scotland,  while  the  judgment  against  him  was  rendered  in  France, 
and  the  action  was  begun  and  ended  in  his  absence,  the  only  cita- 
tion being  "  by  the  affixing  of  notice  in  a  public  office,"  in  accord- 
ance with  a  form  known  in  the  French  courts.  Lord  Brougham 
said  the  case  was  "  stronger  than  that  of  the  defendant  in  Buchanan 
V.  Rucker,  and  he  must  have  the  same  principle  applied  to  it." 
The  language  of  the  court  in  Douglas  v.  Forrest,^  quoted  by  Lord 
Brougham,  which  was  an  action  in  an  English  court  on  a  Scotch 
judgment  of  horning,  against  a  Scotchman  born,  is  to  the  same 
effect.  "  We  confine  our  judgment,"  said  the  Chief  Justice,  "  to 
a  case  where  the  party  owed  allegiance  to  the  country  in  which 
the  judgment  was  so  given  against  him,  from  being  born  in  it,  and 
by  the  laws  of  which  country  his  property  was,  at  the  time  those 
judgments  were  given,  protected."  * 

But  these  cases  do  not  decide  that  the  merits  of  a  valid  foreign 
judgment  may  be  inquired  into  ;  they  merely  hold  that  the  judg- 
ment will  not  be  enforced  if  it  appear  that  the  foreign  court  had 
not  acquired  jurisdiction  of  the  case.  Of  this  more  at  length,  in 
a  subsequent  part  of  this  chapter. 

The  above  are  all  the  English  cases  of  importance  which  favor 
the  rule  that  the  judgments  of  courts  of  other  countries  are  incon- 
clusive ;  and  it  will  be  observed  tliat  in  none  of  them  is  there  an 
express  and  authoritative  adjudication  of  the  point. 

On  the  other  side,  among  the  early  cases,  we  have  the  language 

1  1  Camp.  63  ;  S.  C.  9  East,  192.  '4  Bing.  686. 

2  5  Clark  &  F.  I.  *  See  also  Hall  v.  Odber,  11  East,  118. 
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of  Lord  Ken  yon,  above  quoted  in  Galbraith  v.  Neville ;  of  Lord 
EUenboroiigh  in  Tarleton  v.  Tarleton  ;  ^  of  Lord  Ilardwicke  in 
Boucher  v.  Lawson  ;  ^  and  of  Lord  Chancellor  King,  in  Burroughs 
V.  Jamineau.*  Gold  v.  Canham  *  also  holds  this  doctrine  ;  and 
the  more  recent  case  of  Martin  v.  NicoUs  ^  is  a  direct  authority 
that  the  judgments  of  colonial  courts  cannot  be  questioned. 

Coming  down  to  a  still  later  period,  we  find  Lord  Denman  in 
two  cases,  one  in  1839,^  the  other  in  1844,'^  supporting  the  same 
side  of  the  question.  In  the  second  case  he  very  clearly  intimated 
that  a  plea  to  an  action  upon  a  colonial  judgment  ought  to  steer 
clear  of  an  inquiry  into  the  merits.  "  For,"  he  added,  "  whatever 
constituted  a  defence  in  that  court  ought  to  have  been  pleaded 
there." 

But  the  doctrine  was  directly  impugned  in  the  recent  case  of 
Bank  of  Australasia  v.  Nias,^  and  the  rule  adjudged  that  a  plea  to 
the  merits  in  a  suit  upon  a  colonial  judgment,  otherwise  valid,  was 
bad  ;  and  this  case  has  settled  the  law  of  England.^ 

The  action  was  upon  a  colonial  judgment,  and  whether  the  same 
conclusiveness  should  be  accorded  to  judgments  rendered  in  for- 
eign countries,  from  which  no  appeal  lies  to  any  English  court,  was 
not  and  could  not  have  been  decided.  Lord  Campbell  expressly 
refrained  from  giving  an  opinion  upon  the  point.  There  had 
never  been  an  authoritative  decision  of  the  question  prior  to  1862, 
though  many  dieta  are  to  be  found  among  the  cases  to  the  effect 
that  they  are  only  prima  facie  ground  of  suit.  Several  of  the 
cases  have  been  already  referred  to.  In  that  year  the  important 
case  of  Scott  v.  Pilkington  i"  was  tried,  in  the  Court  of  Queen's 
Bench,  which  was  an  action  upon  a  judgment  rendered  in  New 
York.  The  distinction,  however,  which  Lord  Campbell  observed 
between  the  conclusiveness  of  colonial  and  foreign  judgments, 
—  that  in  the  former  case  an  appeal  lies  to  the  Privy  Council,  — 
does  not  seem  to  have  been  presented  to  the  court ;  at  any  rate,  it 
was  unnoticed.     The  court,  Cockburn,  C.  J.,  said  "  it  was  not 

1  4  Maule  &  S.  20.  '  Henderson    v.    Henderson,    6   Q.  B. 

"  Cas.  Temp.  Hardw.  85,  89.  288. 

8  Mosely,  I.  8  jg  q.  g  717. 

*  1   Cas.  in  Ch.  311 ;  also  reported  in  '  De  Cosse  Brissac  v.  Eathbone,  6  Hnrl. 

note  to  Kennedy  v.   Cassillis,  2   Swanst.  &  N.  301 ;  Scott  v.  Pilkington,  2  Best  & 

313,  325.  S.  11 ;  Vanquelin  v.  Bouard,  15  Com.  B. 

6  3  Sim.  458.  N.  S.  341. 

«  Ferguson  v.  Mahon,  11  Ad.  &  E.  179.  w  2  Best  &  S.  11. 


190  THE  LAW  OF  ESTOPPEL. 

denied  that  since  the  decision  in  the  case  of  The  Bank  of  Austra- 
lasia V.  Nias  we  were  bound  to  hold  that  a  judgment  of  a  foreign 
court,  having  jurisdiction  over  the  subject-matter,  could  not  be 
questioned  on  the  ground  that  the  foreign  court  had  mistaken 
theft  own  law,  or  had  come  on  the  evidence  to  an  erroneous  con- 
clusion as  to  the  facts."  So  that  it  appears  that  the  counsel  failed 
to  call  the  attention  of  the  court  to  the  supposed  distinction ;  and 
the  court  without  hesitation  gave  an  effect  to  the  decision  of 
Lord  Campbell  which  he  himself  declined  to  give  to  it.  The 
question,  however,  must  be  regarded  as  settled  in  the  English 
courts  by  this  case,  and  in  a  just,  if  not  a  necessary,  concession  of 
comity.  The  rule  in  the  case  referred  to  went  a  step  further,  and 
declared  that  though,  as  in  that  case,  an  appeal  be  actually  pend- 
ing upon  the  judgment  of  the  foreign  court,  this  should  be  no  bar 
to  the  action  in  England  ;  although  it  was  said  that  it  might  afford 
ground  for  the  equitable  interposition  of  the  English  court  to  pre- 
vent the  possible  abuse  of  its  process,  and  on  proper  terms  to  stay 
execution.^ 

The  result,  then,  finally  reached  in  the  courts  of  England  is  that 
foreign  judgments,  strictly  so  called,  and  colonial  judgments,  stand 
in  the  same  category  and  on  a  perfect  equality,  so  far  as  the  matter 
of  conclusiveness  is  concerned ;  and  in  both  cases  every  plea 
which  goes  to  the  merits  of  the  action  upon  which  the  judgment 
was  rendered  is  bad,  provided  the  judgment  was  not  otherwise 
subject  to  impeachment.'^ 

The  subject  has  again  very  recently  come  under  review  by  the 
Court  of  Queen's  Bench,  but  in  a  somewhat  different  form.^  The 
question  raised  in  the  case  cited  was,  whether  a  judgment,  ren- 
dered in  France  upon  an  English  contract,  the  record  of  which 
showed  on  its  face  that  the  law  of  England  had  been  misapplied, 
was  conclusive  when  sued  upon  in  an  English  court.     The  court 

1  See  Taylor  v.   Shew,    39    Cal.    536  F.  368 ;  Bank  of  Australasia  u.  Harding, 

(1870).  9   Com.  B.  661 ;   Cammell  v.  Sewell,  3 

^  See  also  Crawley  v.  Isaacs,  16  Law  T.  Hurl.  &  N.  617 ;  S.  C.  in  error,  5  Hurl.  & 

N,  S.  529  ;  Doglioni  v.  Crispin,  Law  E.  1  N.  728 ;  Kersall  v.  Marshall,  1  Com.  B.  N. 

H.  L.  301 ;  Barher  v.  Lamb,  8  Com.  B.  S.  241  ;  General  Steam  Nav.  Co.  v.  Guil- 

N.  S.  95;  Kobertson  v.  Struth,  5  Q.  B.  lou,  11  Mees.  &  W.  877;  Frayes  ».  Worms, 

941  ;  Hamilton  v.  Dutch  East  India  Co.,  8  10  Com.  B.  N.  S.  149  ;  Simpson  «.  Fogo, 

Bro.  P.  C.  264;  Becquet  v.  MacCarthy,  2  1   Hem.  &  M.  195 ;   Obicini  v.  Bligh,  8 

Barn.  &  Ad.   951  ;  Burrows  u.  Jemino,  Bing.  335. 

2  Strange,  733 ;  Ferguson  ».  Mahon,  11  Ad.        '  Godard  v.  Gray,  Law  R.  6  Q.  B.  139 

&  E.  179  ;  Eicardo  v.  Garcino,  12  Clark  &  (1870). 
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decided  the  question  in  the  affirmative  ;  taking  occasion  to  re- 
afiftrm  also  the  doctrine  of  the  late  cases  above  presented. 

Mr.  Justice  Blackburn,  who  spoke  for  the  majority,  said  :  "  It  is 
broadly  laid  down  by  the  very  learned  author  of  Smith's  Leading 
Oases,  in  the  original  note  to  Doe  v.  Oliver,^  that  it  is  clear  that  if 
the  judgment  appear  on  the  face  of  the  proceedings  to  be  founded 
on  a  mistaken  notion  of  the  English  law,  it  would  not  be  conclu- 
sive. For  this  he  cites  Novell!  v.  Rossi,^  which  does  not  decide 
that  point,  and  no  other  authority  ;  but  the  great  learning  and 
general  accuracy  of  the  writer  makes  his  unsupported  opinion  an 
authority  of  weight,  and  accordingly  it  has  been  treated  with 
respect.  In  Scott  v.  Pilkington,^  the  court  expressly  declined  to 
give  any  opinion  on  the  point  not  then  raised  before  them.  But 
we  cannot  find  that  it  has  been  acted  upon  ;  and  it  is  worthy  of 
note  that  the  present  very  learned  editors  of  Smith's  Leading 
Cases  have  very  materially  qualified  his  position,  and  state  it  thus : 
'  If  the  judgment  be  founded  on  an  inoorreefwiew  of  the  English 
law,  hnowingly  or  perversely  acted  on.'  The  doctrine  thus  qualified 
does  not  apply  to  the  present  case ;  and  there  is,  therefore,  no 
need  to  inquire  how  far  it  is  accurate. 

"  But  the  doctrine  as  laid  down  by  Mr.  Smith  does  apply  here ; 
and  we  must  express  an  opinion  on  it,  and  we  think  it  cannot  be 
supported,  and  that  the  defendant  can  no  more  set  up,  as  an 
excuse  relieving  him  from  the  duty  of  paying  the  amount  awarded 
by  the  judgment  of  a  foreign  tribunal  having  jurisdiction  over 
him  and  the  cause,  that  the  judgment  proceeded  on  a  mistake  as 
to  English  law,  than  he  could  set  up  as  an  excuse  that  there  had 
been  a  mistake  as  to  the  law  of  some  third  country,  incidentally 
involved,  or  as  to  any  other  question  of  fact. 

"  It  can  make  no  difference  that  the  mistake  appears  on  the  face 
of  the  proceedings.  That,  no  doubt,  greatly  facilitates  the  proof 
of  the  mistake ;  but  if  the  principle  be  to  inquire  whether  the 
defendant  is  relieved  from  a  prima  facie  duty  to  obey  the  judg- 
ment, he  must  be  equally  relieved  whether  the  mistake  appears  on 
the  face  of  the  proceedings  or  is  to  be  proved  by  extraneous  evi- 
dence. Nor  can  there  be  any  difference  between  a  mistake  made 
by  the  foreign  tribunal  as  to  English  law,  and  any  other  mistake. 
No  doubt  the  English  court  can,  without  arrogance,  say  that 

1  Smith,  L.  C.  2d  ed.  at  p.  448.  ^  2  Best  &  S.  11,  42. 

'■<  2  Barn.  &  Ad.  757. 
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where  there  is  a  difference  of  opinion  as  to  English  law,  the  opin- 
ion of  the  English  tribunal  is  probably  right ;  but  how  would  it  be 
if  the  question  had  arisen  as  to  the  law  of  some  of  the  numerous 
portions  of  the  British  dominions  where  the  law  is  not  that  of  Eng- 
land ?  The  French  tribunal,  if  incidentally  inquiring  into  the  law 
of  Mauritius,  where  French  law  prevails,  would  be  more  likely 
to  be  right  than  the  English  court ;  if  inquiring  into  the  law  of 
Scotland,  it  would  seem  that  there  was  about  an  equal  chance  as 
to  which  took  the  right  view.  If  it  was  sought  to  enforce  the 
foreign  judgment  in  Scotland,  the  chances  as  to  which  co>irt  was 
right  would  be  altered.  Yet  it  surely  cannot  be  said  that  a  judg- 
ment shown  to  have  proceeded  on  a  mistaken  view  of  Scotch  law 
could  be  enforced  in  England,  and  not  in  Scotland,  and  that  one 
proceeding  on  a  mistaken  view  of  Englis'h  law  could  be  enforced 
in  Scotland,  and  not  in  England." 

The  early  English  dieta,  above  referred  to,  were  for  a  long  time 
quite  generally,  if  not  universally,  adopted  in  the  courts  of  this 
country ;  and  the  judgments  of  foreign  countries,  and  before  the 
adoption  of  the  Constitution,  and  for  a  short  time  afterwards,  in 
many  instances,  judgments  rendered  in  the  sister  Colonies  and 
States  were  treated  as  only  prima  facie  evidence  of  debt,  liable  to 
be  disproved  like  ordinary  promises  declared  upon.^  It  will  be 
seen  that  several  of  the  cases  cited  as  holding  foreign  judgments 
inconclusive  are  recent  decisions.  Only  two  of  them,  however, 
are  direct  adjudications  to  that  effect,  namely,  Burnham  v.  Web- 
ster, and  Eaukin  v.  Godard.  The  other  recent  cases  (Middlesex 
Bank  v.  Butman,  and  Taylor  v.  Barron)  support  the  position  only 
by  dicta  ;  and  all  of  the  cases  cited  are  founded  on  the  early  Eng- 
lish dieta  now  overruled.  And  in  two  of  the  cases  just  cited 
(Barney  v.  Patterson,  and  Taylor  v.  Phelps)  it  is  said  that  when 
foreign  judgments  are  only  incidentally  involved,  they  have  the 
same  conclusiveness  as  domestic  judgments  ;  and  in  Cummings  v, 

3  Hitchcock  a.  Aicken,  1  Caines,  460;  Marsh.  600;  Aldrich  v.  Kinney,  4  Conti. 

Taylor  t).  Bryden,  8  Johns.  173;  Pawling  380;    Garland  v.   Tucker,  1   Bibb,  361; 

u.  Bird,  13  Johns.  192  ;  Bartlett  V.  Knight,  Pritchet    v.    Clark,   3   Har.    (Del.)   517; 

1  Mass.  400 ;  Buttrick  v.  Allen,  8  Mass.  Clark  v.  Parsons,  Rice,   16 ;  Bimeler  v. 

273 ;  Bissell  v.  Briggs,  9  Mass.  462  ;  Win-  Dawson,  4  Scam.  536 ;  Bnrnham  v.  Web- 

chester  v.  Evans,  Cooke,  420 ;  Glasgow  v.  ster,  1  Woodb.  &  M.  172  ;  Middlesex  Bank 

liOvyther,   lb.   464;    Taylor  v.   Phelps,   1  «.  Butman,  29  Maine,  19 ;  Taylor  v.  Bar- 

Har.  &  G.  492 ;  Barney  v.  Patterson,  6  ron,  30  N.  H.  78 ;  Rankin  v.  Godard,  54 

Har.  &  J.  182  ;  Benton  v.  Burgot,  10  Serg.  Maine,  28, 
&  E.  240 ;   Williams  v.  Preston,  3  J.  J, 
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Banks  ^  it  is  said  that  all  the  American  authorities  agree  in  this 
proposition. 

The  books  contain  but  few  American  cases  in  which  the  question 
of  the  conclusiveness  of  foreign  judgments  is  directly  involved  and 
decided.  In  the  last  case  cited,  and  in  Monroe  v.  Douglas,^  it  was 
clearly  intimated  that  they  could  not  be  impeached  on  the  merits. 
The  point  arose,  however,  in  the  recent  case  of  Lazier  v.  Westcott,^ 
in  the  Court  of  Appeals  of  New  York.  In  a  well-considered 
opinion,  Mr.  Justice  Davies,  in  pronouncing  the  judgment,  adopted 
the  late  English  view,  holding  a  judgment  between  the  same 
parties,  in  favor  of  the  same  plaintiff,  as  conclusive.  In  the  con- 
cluding portion  of  his  opinion  he  said:  "We  think  the  rule 
adopted  in  England  ....  should  be  adopted  and  adhered  to 
here,  in  respect  to  such  foreign  judgments,  and  that  the  same 
principles  and  decisions  which  we  have  made  as  to  judgments 
from  the  courts  of  other  States  of  the  Union  should  be  applied  to 
foreign  judgments." 

The  court  rely  much  on  the  reasoning  of  Mr.  Justice  Story,* 
which  is  so  forcible  and  convincing  that  we  cannot  refrain  from 
presenting  it. 

"  It  is  indeed  very  difficult  to  perceive,"  he  says,  "  what  could 
be  done  if  a  different  doctrine  were  maintainable  to  the  full  extent 
of  opening  all  the  evidence  and  merits  of  the  cause  anew,  on  a  suit 
upon  the  foreign  judgment.  Some  of  the  witnesses  may  be  since 
dead  ;  some  of  the  vouchers  may  be  lost  or  destroyed.  The  merits 
of  the  cause,  as  formerly  before  the  court  upon  the  whole  evidence, 
may  have  been  decidedly  in  favor  of  the  judgment ;  upon  a  partial 
possession  of  the  original  evidence  they  may  now  appear  otherwise. 
Suppose  a  case  purely  sounding  in  damages,  such  as  an  action  for 
an  assault,  for  slander,  for  conversion  of  property,  for  a  malicious 
prosecution,  or  for  a  criminal  conversation ;  is  the  defendant  to 
be  at  liberty  to  retry  the  whole  merits,  and  to  make  out,  if  he  can, 
a  new  case,  upon  new  evidence  ?  Or  is  the  court  to  review  the 
former  decision,  like  a  court  of  appeal,  upon  the  old  evidence  ? 
In  a  case  of  covenant,  or  of  debt,  or  of  a  breach  of.  contract,  are  all 
the  circumstances  to  be  examined  anew  ?  If  they  are,  by  what 
laws  and  rules  of  evidence  and  principles  of  justice^s  the  validity 
of  the  original  judgment  to  be  tried  ?    Is  the  court  to  open  Jhe 

1  2  Barb.  602.  "  26  N.  Y.  146. 

2  4  Sand.  Ch.  126.  *  Conf.  of  Laws,  ^  607. 
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judgment,  and  to  proceed  ex  cequo  et  bono  ?  Or  is  it  to  administer 
strict  law,  and  stand  to  the  doctrines  of  the  local  administration  of 
justice  ?  Is  it  to  act  upon  the  rules  of  evidence  acknowledged  in 
its  own  jurisprudence,  or  upon  those  of  the  foreign  jurisprudence  ? 
These  and  many  more  questions  might  be  put  to  show  the  intrinsic 
difficulties  of  the  subject.  Indeed,  the  rule  that  the  judgment  is  to 
\iQ -prima  facie  evidence  for  the  plaintiff  would  be  a  mere  delusion, 
if  the  defendant  might  still  question  it  by  opening  all  or  any  of  the 
original  merits  on  his  side  ;  for  under  such  circumstances  it  would 
be  equivalent  to  granting  a  new  trial." 

The  language  of  the  Court  of  Queen's  Bench,  in  a  case  already 
cited,^  is  much  to  the  same  effect-;  and  though  this  decision  was 
made  in  regard  to  a  colonial  judgment,  the  very  recent  case  of 
Scott  V.  Pilkington,^  by  the  same  court,  adopted  the  same  ruling, 
as  has  been  stated,  in  reference  to  a  judgment  pronounced  in  the 
United  States. 

The  question  rests  almost  entirely  upon  considerations  of  con- 
venience, and  it  is  very  plain  that  these  lie  in  the  direction  of  the 
conclusiveness  of  these  judgments.  The  current  of  judicial  opinion 
is  also  decidedly  this  way  both  in  England  and  America ;  and  it 
cannot  be  hazardous  to  predict  that  the  rule  of  conclusiveness  will 
soon  be  generally  accepted,  here  as  well  as  there.  The  question 
indeed  seems  more  proper  for  legislation  ;  but  as  the  courts  have 
undertaken  to  settle  it,  it  is  greatly  to  be  desired  that  a  uniform 
rule  should  be  made,  especially  in  view  of  the  vast  amount  of 
trade  now  carried  on  between  the  different  nations  and  countries, 
and  the  rapidly  increasing  litigation  between  subjects  and  foreign- 
ers. The  distance  between  England  and  the  United  States  has 
been  practically  annihilated,  and  trade  and  intercourse  between  the 
two  countries  are  now  a  tlpusand  times  greater  than  they  were  be- 
tween the  American  States  at  and  prior  to  the  Constitution,  when 
it  was  found  necessary  to  make  a  fundamental  provision  for  the  con- 
clusiveness of  judgments  of  the  sister  States.  It  is  quite  true  tliat 
this  provision  was  intended  partly  to  cement  the  friendship  of  the 
States,  and  to  prevent  jealousy  and  discord ;  but  these  motives  also 
call  for  a  similar  rule  as  to  the  decrees  and  judgments  rendered  in 
all  civihzed  fcreign  countries.     Indeed,  every  reason  lying  at  the 

1  Bank  of  Australasia  v.  Nias,  16  Q.  B.        ^  2  Best  &  S.  11. 
717.     Sec  Ferguson  v.  Mahon,  11  Ad.  & 
E.  179. 
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basis  of  the  rule  as  to  the  judgments  of  sister  States,  utility,  con- 
venience, justice,  and  peace,  all  require  that  such  judgments  should 
be  held  conclusive  upon  the  merits,  when  not  otherwise  open  to 
impeachment. 

We  proceed  now  to  consider  the  second  and  more  important 
branch  of  our  subject,  — judgments  in  personam  of  the  sister 
States  of  the  American  Union. 

Prior  to  the  adoption  of  the  Articles  of  Confederation  the 
American  Colonies,  or  (as  they  became  by  the  Declaration  of  Inde- 
pendence) States,  were  considered  as  foreign  to  each  other  by  their 
courts,  in  respect  to  the  conclusiveness  of  their  judgments  ;  and 
the  English  doctrine,  as  it  was  then  understood,  prevailed,  that 
such  judgments  were  only  prima  facie  evidence  of  debt.  But  the 
inconvenience  of  the  rule  was  felt  even  at  tliis  early  day,  when  the 
intercourse  and  traffic  between  the  Colonies  were  comparatively 
quite  limited.  Accordingly,  in  at  least  one  of  the  Colonies,  that  of 
Massachusetts  Bay,  an  act  was  passed  ^  as  early  as  in  1773,  which 
provided  that  the  judgments  of  courts  of  the  neighboring  Colonies 
should  be  conclusive  when  sought  to  be  enforced  in  Massachusetts, 
provided  the  courts  which  rendered  them  had  jurisdiction.^ 

The  fact  that  the  act  extended  only  to  the  judgments  of  the 
neigliboring  Colonies  indicates  quite  plainly  that  it  was  passed 
rather  from  considerations  of  utility,  in  the  interests  of  trade  and 
commerce,  than  entirely  from  motives  of  comity  ;  for  surely,  if  the 
latter  idea  had  prompted  the  legislation,  it  would  have  included  at 
least  all  of  the  English-spealiing  provinces.  But  the  fact  was,  there 
was  but  little  intercourse  and  trade  between  the  distant  Colonies  and 
those  of  New  England,  and  there  was  no  occasion  to  make  the  act 
general.  Subsequent  events,  however,  increased  the  intercourse 
between  the  Provinces,  particularly  the  Revolution  ;  and  it  became 
necessary  to  make  some  general  provision  suited  to  the  new  state 
of  things. 

To  tliis  end  a  provision  was  made  in  the  Confederation,  and  in 
these  words  :  "  Full  faith  and  credit  shall  be  given  in  each  of  these 
States  to  the  records,  acts,  and  judicial  proceedings  of  the  courts 
and  magistrates  of  every  other  State."  Though  the  object  of  tliis 
clause  is  obvious,  its  language  was  not  thought  sufficiently  full  and 
clear ;  and  it  was  therefore  slightly  changed  in  the  final  draught  of 
the  Constitution,  and  made  to  read  as  follows':  "  Full  faith  and 

1  Provincial  Act  of  14  Geo.  3,  ch.  2.  "  Bissell  v.  Briggs,  9  Mass.  462. 
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credit  shall  be  given  in  each  State  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  State.  'And  the  Congress  may, 
by  general  laws,  prescribe  the  manner  in  which  such  acts,  records, 
and  proceedings  shall  be  proved,  and  the  effect  thereof." ' 

Congress,  in  pursuance  of  this  power,  passed  the  act  of  May  26, 
1790,  which,  after  providing  the  manner  of  authentication,  declared 
that  "  the  said  records  and  judicial  proceedings,  authenticated  as 
aforesaid,  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  whence  the  said  records  are  or  shall  be 
taken." 

The  first  section  of  the  supplementary  act  of  March  27,  1804, 
contained  a  further  provision  relating  to  tlie  attestation  of  records 
from  the  sister  States,  followed  by  a  clause  identical  with  the  one 
just  quoted ;  and  the  second  section  of  the  act  extended  these 
provisions  over  the  "  Territories  of  the  United  States  and  the 
countries  subject  to  the  jurisdiction  of  the  United  States."* 

As  has  been  already  observed,  there  was  at  an  early  day  in  the 
history  of  the  United  States  some  confusion  as  to  the  construction 
of  this  provision  of  tlie  Confederation  and  Constitution,  and  of  the 
acts  passed  ih  pursuance.  Before  the  decision  in  the  celebrated 
case  of  Mills  v.  Duryee*^  had  been  made  and  become  known,  the 
general  current  of  construction  was  that  the  act  of  Congress  had 
not  changed  the  rule  so  generally  received  before  that  time,  that 
the  judgments  of  the  sister  Colonies  and  States  were  only  prima 
facie  grounds  of  action,^  though  this  rule  was  by  no  means  unani- 
mous.* But  the  case  referred  to,  and  the  contemporaneous  case  of 
Bissell  V.  Briggs,  cited  in  the  note,  changed  the  current  even  in  the 
States  wliich  had  adopted  the  doctrine  just  mentioned.  As  the 
matter  was  one  depending  upon  a  proper  construction  of  the 
Federal  Constitution  and  of  an  act  of  Congress,  deference  was 
justly  and  generously  yielded  by  the  State  courts  to  the  judgment 
of  the  Supreme  Court  of  the  United  States. 

Mills  V.  Duryee  was  an  action  of  debt  upon  a  judgment  of  the 

1  Const.  U.  S.,  Art.  4,  §  1 .  sell  v.  Briggs,  9  Mass.  462 ;  Armstrong  v. 

2  7  Cranch,  481.    *  Carson,  2  Dall.  302;   Curtis  v.  Gibbs,  1 
"  Hitchcock  V.  Aicken,  1  Caincs,  460;     Penn.  (N.  J.)  399;  Green  v.  Sarmiento, 

Pawling  tj.  Bird,  13  Johns.  192;  Winches-  Peters,   C.  C.  74;  Blount  u.  Danach,  4 

ter  1).  Evans,  Cooke,  420  ;  and  other  cases  Wash.  C.  C.  657  ;  Turner  v.  Waddington,  3 

cited  ante,  p.  192.  Wash.  C.  C.  126. 
*  Noble  V.  Gold,  1  Mass.  410,  note ;  Bis- 
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Supreme  Court  of  New  York,  in  the  Circuit  Court  for  the  District 
of  Columbia.  The  defendant  pleaded  nil  debet,  which  upon  gen- 
eral demurrer  was  held  bad.  On  appeal  to  the  Supreme  Court  of 
the  United  States,  counsel  for  the  plea  contended  that  the  true 
construction  of  tlie  constitutional  provision  and  acts  of  Congress 
confined  their  operation  to  evidence  only,  and  did  not  alter  the 
rules  of  pleading.  Tiie  "  effect "  to  be  given  to  the  copies  of  rec- 
ords was  their  effect  as  evidence ;  for  it  was  not  contended  that 
an  execution  could  issue  there  upon  such  a  record.  Counsel 
further  argued  that  nul  tiel  record  could  not  be  pleaded,  because 
there  was  no  way  of  procuring  and  inspecting  the  original  record. 
This  could  not  be  pleaded  upon  a  copy,  because  that  would  give  it 
greater  credit  than  it  would  receive  in  New  York. 

The  coimsel  on  the  other  side  admitted  that  the  record  was  to 
have  effect  only  as  evidence  ;  but  it  was  evidence  of  the  highest 
nature,  namely,  record  evidence,  as  to  which  nil  debet  was  a  bad  plea. 
To  the  argument  that  a  copy  was  not  of  the  same  dignity  with  the 
original,  he  referred  to  the  act  of  Congress  as  making  the  autlien- 
ticated  exemplification  equivalent  to  the  original  record  in  its 
proper  state,  and  as  communicating  to  it  the  same  effect  as  evidence, 
making  it  capable  of  sustaining  tlie  same  averments  in.  pleading, 
and  of  abiding  the  same  tests  as  the  original  record.  It  therefore 
could  not  be  denied  or  controverted  by  any  plea,  such  as  nil  debet, 
which  put  in  issue  the  matters  averred  by  the  record  ;  but  the 
defendant  should  have  either  distinctly  denied  the  record,  or 
avoided  it  by  pleading  satisfaction,  etc. 

He  contended  that  it  was  immaterial  that  the  ministerial  officers 
of  the  law  in  the  district  could  not  issue  an  execution  upon  the 
authenticated  record,  for  that  objection  would  be  equally  valid 
against  the  record  when  used  in  its  proper  state,  but  out  of  the 
jurisdiction  of  its  proper  court ;  and  also  against  the  sentences  of 
foreign  courts  of  admiralty  under  the  law  of  nations. 

Mr.  Justice  Story  delivered  the  opinion  of  the  court,  sustaining 
the  decision  below  in  overruling  the  plea.  He  adopted  the  view 
of  the  plaintiff's  counsel,  that  the  effect  of  the  Constitution  and  acts 
of  Congress  was  to  give  the  authenticated  exemplification  the  con- 
clusiveness of  the  highest  or  record  evidence ;  as  to  which  the 
proper  plea  was  nul  tiel  record.  "  Congress,"  he  said,  "  have  de- 
clared the  effect  of  the  record  by  declaring  what  faith  and  credit 
shall  be  given  to  it." 
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As  to  the  defendant's  second  point,  lie  said  that  the  record 
might  "  be  proved  in  the  manner  prescribed  by  the  act,  and  such 
proof  is  of  as  high  a  nature  as  an  inspection  by  tlie  court  of  its  own 
record,  or  as  an  exemplification  would  be  in  any  other  court  of  the 
same  State.  Had  this  judgment  been  sued  in  any  other  court  of 
New  York,  there  is  no  doubt  that  nil  debet  would  have  been  an 
inadmissible  plea.  Yet  the  same  objection  might  be  urged,  that 
the  record  could  not  be  inspected.  The  law,  however,  is  undoubt- 
ed, that  an  exemplification  would  in  such  case  be  decisive.  The 
original  need  not  be  produced."  To  the  argument  that  execution 
could  not  issue  directly  on  the  judgment  of  a  sister  State,  he  said : 
"  This  objection,  if  it  were  valid,  would  equally  apply  to  every  other 
court  of  the  same  State  where  the  judgment  was  rendered.  But  it 
has  no  foundation.  The  right  of  a  court  to  issue  execution  depends 
upon  its  own  powers  and  organization.  Its  judgments  may  be 
complete  and  perfect,  and  have  full  effect,  independent  of  the  right 
to  issue  execution." 

In  conclusion,  the  learned  judge  says  :  "  Were  the  construction 
contended  for  by  the  plaintiff'  in  error  to  prevail,  tliat  judgments  of 
the  State  courts  ought  to  be  considered  prima  facie  evidence  only, 
this  clause  in  the  Constitution  would  be  utterly  unimportant  and 
illusory.  The  common  law  would  give  such  judgments  precisely 
the  same  effect.  It  is  manifest,  however,  that  the  Constitution 
contemplated  a  power  in  Congress  to  give  a  conclusive  effect  to 
such  judgments.  And  we  can  perceive  no  rational  interpretation 
of  the  act  of  Congress,  unless  it  declares  a  judgment  conclusive 
when  a  court  of  the  particular  State  where  it  is  rendered  would 
pronounce  the  same  decision." 

It  will  be  observed  that  the  court  base  their  decision  of  the  con- 
clusiveness of  the  judgment  rendered  in  New  York  upon  the  doc- 
trine that,  under  the  Constitution  and  act  of  Congress,  it  was 
record  evidence  ;  and  that  nil  debet,  by  the  common-law  system  of 
pleading,  was  an  inadmissible  plea  in  such  a  case.  Mr.  Justice 
Johnson  seemed  to  understand  the  court  as  holding  that  nul  tiel 
record  was  the  only  plea  to  be  pleaded  to  an  action  of  this  kind ; 
and  as  such  plea-,  at  common  law,  would  only  put  in  issue  the  ex- 
istence of  the  record,  no  inquiry  could  be  made,  under  any  cir- 
cumstances, even  into  the  jurisdiction  of  the  court  of  the  sister 
State.  He  was  not  in  favor  of  so  sweeping  a  rule.  Though  not 
opposed  to  holding  the  judgments  in  question  conclusive  of  the 
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merits,  i.  e.  of  the  subject-matter  and  ground  of  the  original  action, 
he  objected  to  a  rule  which  (he  supposed)  would  preclude  all 
inquiry  into  the  jurisdiction.  That  we  may  be  the  better  under- 
stood, we  quote  a  portion  of  his  language :  "  Now  if  in  this  action 
nul  tiel  record  must  necessarily  be  pleaded,  it  would  be  difficult  to 
find  a  method  by  which  the  enforcing  of  such  a  judgment  could  be 
avoided.  Instead  of  promoting  the  object  of  the  Constitution,  by 
removing  all  cause  for  State  jealousies,  nothing  could  tend  more 
to  enforce  them  than  enforcing  such  a  judgment.  There  are  cer- 
tain eternal  principles  of  justice  which  never  ought  to  be  dispensed 
with,  and  which  courts  of  justice  never  can  dispense  with  but  when 
compelled  by  positive  statute.  One  of  those  is,  that  jurisdiction 
cannot  be  justly  exercised  by  a  State  over  property  not  within  the 
reach  of  its  process,  or  over  persons  not  owing  them  allegiance,  or 
not  subjected  to  their  jurisdiction  by  being  found  within  their 
limits.  But  if  the  States  are  at  liberty  to  pass  the  most  absurd  laws 
on  this  subject,  and  we  admit  of  a  course  of  pleading  which  puts  it 
out  of  our  power  to  prevent  the  execution  of  judgments  obtained 
under  those  laws,  certainly  an  effect  will  be  given  to  that  article  of 
the  Constitution  in  direct  hostility  with  the  object  of  it.  I  will  not 
undertake  to  decide,  nor  does  this  case  require  it,  how  far  the 
courts  of  the  United  States  would  be  bound  to  carry  into  effect 
such  judgments  ;  but  I  am  unwilling  to  be  precluded,  by  a  techni- 
cal nicety,  from  exercising  our  judgment  at  all  upon  such  cases." 

The  eminent  judge  was  not  alone  in  thus  construing  the  opin- 
ion of  the  majority  of  the  court.  Other  courts  of  high  character 
at  first  supposed  that  the  Supreme  Court  of  the  United  States 
had  pronounced  the  same  sweeping  rule.^  But  if  this  was  the 
intention,  the  rule  has  been  modified  by  later  decisions  of  the 
same  court,  which  hold  that,  subject  perhaps  to  some  exceptions, 
soon  to  be  noticed,  there  is  no  estoppel  to  deny  the  jurisdiction  of 
the  court  which  rendered  the  judgment  sued  upon.^  It  has  been 
maintained,  with  great  force,  that  the  court  in  Mills  v.  Duryee  only 
intended  to  declare  that  nul  tiel  record  was  the  proper  general  issue, 
and  did  not  mean  to  preclude  parties  from  pleading  special  pleas  to 
the  jurisdiction.^    But  we  will  not  further  anticipate  this  question. 

1  Commonwealth    o.   Green,   17  Mass.     Christmas  w.  Russell,  5  Wall.  290 ;  Cheever 
515,  546  ;  Hall  v.  Williams,  6  Pick.  232,     v.  Wilson,  9  Wall.  108. 

243.  SeeCarletona.Bickford,  ISGraj,  591.        =  Shumway  u.  Stillman,  4  Cow.  292 ;  S. 

2  D'Arcy  v.  Ketchum,  11   How.   165 ;     C.  6  Wend.  447. 
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At  all  events  the  court"  were  unanimous  in  the  opinion  that  the 
merits  of  the  judgment  sued  upon  were  not  open  to  inquiry ;  and 
this  is  all  that  we  care  to  notice  at  present. 

Precisely  the  same  question  involved  in  Mills  v.  Duryee  arose  a 
,  few  years  later  in  Hampton  v.  McConnel,i  Jq  a,n  action  in  South 
Carolina  upon  a  judgment  of  the  Supreme  Court  of  New  York. 
The  same  plea  of  nil  debet  was  entered,  overruled  in  the  court 
below,  and  the  decision  of  that  court  sustained  by  the  Supreme 
Court  of  the  United  States  ;  Marshall,  C.  J.,  delivering  the  opin- 
ion, and  declaring  that  only  such  pleas  could  be  pleaded  as  would 
be  good  to  an  action  upon  the  judgment  in  the  domestic  courts.^ 

In  a  subsequent  case  before  the  same  court,^  the  question  arose 
whether,  under  the  Constitution  and  act  of  Congress,  the  statute 
of  limitations  of  Georgia  could  be  pleaded  to  an  action  in  that 
State,  founded  on  a  judgment  rendered  in  South  Carolina.  It  was 
the  opinion  of  the  court  that  the  provisions  upon  the  subject  were 
intended  only  to  preclude  all  inquiry  into  the  subject-matter  of  the 
judgment ;  and  that  therefore  the  statute  of  limitations,  not  being 
a  plea  to  merits,  was  an  admissible  plea.  The  learned  judge  who 
delivered  the  opinion  *  presents  a  clear  exposition  and  history  of 
the  law,  which  cannot  fail  to  be  of  interest.  He  said  :  "  Though 
a  judgment  obtained  in  the  court  of  a  State  is  not  to  be  regarded 
in  the  courts  of  her  sister  States  as  a  foreign  judgment,  or  as  merely 
frima  facie  evidence  of  a  debt  to  sustain  an  action  upon  the  judg- 
ment, it  is  to  be  considered  only  distinguishable  from  a  foreign 
judgment  in  this,  that  by  the  first  section  of  the  fourth  article  of 
the  Constitution,  and  by  the  act  of  May  26, 1790,  §  1,^  the  judg- 
ment is  a  record,  conclusive  upon  the  merits,  to  which  full  faith 
and  credit  shall  be  given  when  authenticated  as  the  act  of  Congress 
has  prescribed.  It  must  be  obvious,  when  the  Constitution  de- 
clared that  full  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other  State, 
and  provides  that  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof,  that  the  latter  clause,  as  it  relates 

1  3  Wheat.  234.  8  McElmoyle  v.  Cohen,  13  Peters,  312. 

'^  See  Griffin  v.  Baton,  27  111.  379,  hold-  See  Matoon  v.  Clapp,  8  Ohio,  248. 

ing  that  if  technicalities  have  been  abolished  *  Mr.  Justice  Wayne, 

in  the  sister  State,  they  must  not  be  used  ^  j  gjat.  at  Large,  122. 
to  defeat  the  judgment  elsewhere. 
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to  judgments,  was  intended  to  provide  the  means  of  giving  to  them 
the  conclusiveness  of  judgments  upon  the  merits,  when  it  is  sought 
to  carry  them  into  judgments  by  suits  in  the  tribunals  of  another 
State.  The  authenticity  of  a  judgment,  and  its  effect,  depend  upon 
the  law  made  in  pursuance  of  the  Constitution  ;  the  faith  and 
credit  due  to  it  as  the  judicial  proceeding  of  a  State  is  given  by 
the  Constitution,  independently  of  all  legislation.  By  the  law  of 
26th  of  May,  1790,  the  judgment  is  made  a  debt  of  record,  not  ex- 
aminable upon  its  merits  ;  but  it  does  not  carry  with  it  into  another 
State  the  eflScacy  of  a  judgment  upon  property  or  persons  to  be 
enforced  by  execution.  To  give  it  the  force  of  a  judgment  in 
another  State,  it  must  be  made  a  judgment  there,  and  can  only  be 
executed  in  the  latter  as  its  laws  may  permit.  It  must  be  con- 
ceded that  the  judgment  of  a  State  court  cannot  be  enforced  out  of 
the  State  by  an  execution  issued  within  it.  This  concession  admits 
the  conclusion  that  ....  judgments  out  of  the  State  in  which 
they  are  rendered  are  only  evidence  in  a  sister  State  that  the  sub- 
ject-matter of  the  suit  has  become  a  debt  of  record,  which  cannot 
be  avoided  but  by  the  plea  of  nul  tiel  record.  But  we  need  not 
doubt  what  the  framers  of  the  Constitution  intended  to  accomplish 
by  that  section,  if  we  reflect  how  unsettled  the  doctrine  was  upon 
the  effect  of  foreign  judgments,  or  the  effect,  rei  judicatce,  through- 
out Europe,  in  England,  and  in  these  States,  when  our  first  Con- 
federation was  formed.  On  the  Continent  it  was  then,  and  con- 
tinues to  be,  a  vexed  question,  determined  by  each  nation 
according  to  its  estimate  of  the  weight  of  authority  to  which 
different  civilians  and  writers  upon  the  laws  of  nations  are  en- 
titled  

"  In  these  States,  when  Colonies,  the  same  uncertainty  existed. 
When  our  Eevplution  began,  and  independence  was  declared,  and 
the  Confederation  was  being  formed,  it  was  seen  by  the  wise  men  of 
that  day  that  the  powers  necessary  to  be  given  to  the  Confederacy, 
and  the  rights  to  be  given  to  the  citizens  of  each  State  in  all  the 
States,  would  produce  such  intimate  relations  between  the  States 
and  persons,  that  the  former  would  no  longer  be  foreign  to  each 
other  in  the  sense  that  they  had  been  as  dependent  Provinces  ; 
and  that,  for  the  prosecution  of  rights  in  courts,  it  was  proper  to 
put  an  end  to  the  uncertainty  upon  the  subject  of  the  effect  of 
judgments  obtained  in  the  different  States 

"  What  faith  and  credit,  then,  is  given  in  the  States  to  the  judg- 
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ments  of  their  courts  ?  They  are  record  evidence  of  a  debt,  or 
judgments  of  record,  to  be  contested  only  in  such  way  as  judg- 
ments of  record  may  be ;  and,  consequently,  are  conclusive  upon 
the  defendant  in  every  State,  except  for  such  causes  as  would  be 
sufficient  to  set  aside  the  judgment  in  the  courts  of  the  State  in 
which  it  was  rendered.  In  other  words,  as  has  been  said  by  a 
■commentator  upon  the  Constitution  :  '  If  a  judgment  is  conclusive 
in  a  State  where  it  is  pronounced,  it  is  equally  conclusive  every- 
where in  the  States  of  the  Union.'  ^  It  is  therefore  put  upon  the 
footing  of  a  domestic  judgment ;  by  which  is  meant,  not  having  the 
operation  and  force  of  a  domestic  judgment,  but  a  domestic 
judgment  as  to  the  merits  of  the  claim  or  subject-matter  of  the 
suit."  2 

It  is  also  held  that  the  Constitution  refers  only  to  judgments  in 
civil  actions,  and  does  not  extend  to  criminal  cases.^  But  a  con- 
trary view  has  been  maintained  in  North  Carolina,  where  it  is  held 
that  a  witness  incompetent  by  conviction  for  a  crime  in  a  sister 
State  is  incompetent  to  testify  in  the  courts  of  North  Carolina.* 
Nor  under  the  Constitution  does  a  judgment  rendered  in  a  sister 
State  rank  as  a  domestic  judgment  in  marshalling  assets.  It  has  no 
effect  in  this  direction.^  It  has  also  been  held  in  a  late  case  that 
the  courts  of  one  State  may  restrain  a. party  from  proceeding  to  en- 
force a  judgment  obtained  in  another  State,  where  the  defendant 
had  been  fraudulently  led  to  believe  that  the  suit  in  the  sister 
State  had  been  abandoned  ;  ^  but  the  doctrine  is  unsettled.'^ 

Nor  does  the  Constitution  require  any  State  to  enforce  the 
police  regulations  of  another,  or  qui  tarn  actions  and  the  like. 
But  when  the  courts  of  another  State  have  taken  cognizance  of  a 
matter  of  local  police  regulation,  the  judgment  is  entitled  to  full 
faith  and  credit  throughout  the  Union,  and  will  entitle  the  plain- 
tiff to  maintain  an  action  thereon,  though  such  regulations  could 
not  be  enforced  out  of  the  State  by  an  original  action.  And  the 
courts  of  the  State  in  which  the  judgment  is  sued  upon  will  hold 
the  same  conclusive  of  the  merits.^ 

1  Story,  Const.,  §  183.  Brengle  v.  McClellan,  7  Gill  &  J.  434 ; 

2  Seo  also  Green  u.  Sarmiento,  Peters     Harness  v.  Green,  20  Mo.  316. 

C.  C.  74.  6  Engel  v.   Scheuerman,  40    Ga.  206. 

8  Commonwealtli  v.  Green,  17  Mass.  514.  So  Peavce  v.  Olney,  20  Conn.  544. 

*  State  V.  Candler,  3  Hawks,  393.  '  Post,  pp.  243  -  245. 

5  McElmojlo  11.  Cohen,  13  Peters,  312  ;  »  Indiana  v.   Helmer,   21   Iowa,    370 ; 

Cameron   v.    Wurtz,    4    McCord,    278;  Healy  v.  Root,  11  Pick.  389. 


FOREIGN  JUDGMENTS- IN   PERSONAM.  203 

In  the  case  first  cited  for  this  proposition,  the  action  was  based 
upon  a  judgment  rendered  in  another  State,  in  accordance  with  a 
statute  of  that  State  prescribing  proceedings  to  enforce  the  support 
of  bastard  children  by  the  father.  To  the  objection  that  this  was 
a  proceeding  to  enforce  a  mere  police  regulation  of  another  State, 
the  court  said :  "  There  is  much  truth  in  the  legal  proposition 
upon  which  this  claim  rests  ;  but  the  error  is  in  its  application.  • 
If  the  mother  of  the  bastard  child,  begotten  and  born  in  the  State 
of  Indiana,  had  come  to  Iowa  and  sought  legal  proceedings  to 
compel  the  defendant,  its  father,  to  support  it,  and  to  give  bond 
therefor,  and  otherwise  comply  with  the  requirements  of  the 
statutes  of  Indiana,  the  answer  of  the  defendant,  that  the  subject- 
matter  of  such  action  was  one  of  merely  local  police  regulation  of 
Indiana,  not  enforceable  in  this  State,  would  have  been  conclusive, 
and  amounted  to  a  complete  defence.^  Such  an  action  can  no  more 
be  sustained  beyond  the  limits  of  the  sovereignty  within  which  it 
arose  than  can  an  action  for  any  other  penalty  provided  by  statute 
of  such  sovereignty  for  the  wrongful  act  of  a  defendant  therein. 
Both  are  alike  matters  of  local,  internal  police,  and  enforceable 
alone  by  the  sovereignty  making  the  regulation  and  providing  the 
penalty.  But  where  the  local  jurisdiction  has  attached,  and  the 
courts  of  that  State  or  sovereignty  have  properly  taken  cogni- 
zance of  the  matter,  and  rendered  judgment  for  such  penalty,  such 
judgment  is  entitled  to  '  full  faith  and  credit'  in  every  otlier  State. 
....  And  the  courts  of  such  other  State  will  not  inquire  into 
the  facts  upon  which  it  was  based,  nor  whether  the  cause  of  action 
would  have  been  enforced  by  them." 

And  it  is  held  that  the  Constitution  has  no  reference  to  matters 
subsequent  to  the  judgment,  such  as  issuing  and  returning  execu- 
tion thereon,  and  that  the  same  faith  is  not  due  to  these  as  to  the 
judgments  of  sister  States.^ 

We  shall  now  present  several  important  cases  to  illustrate  more 
fully  the  conclusiveness  of  judgments  of  the  sister  States. 

In  a  recent  case  in  the  Supreme  Court  of  the  United  States,  it 
appeared  from  the  record  that  the  plaintiff  had  recovered  a  valid 
judgment  in  Kentucky  upon  a  promissory  note,  and  had  sued  sub- 
sequently upon  this  judgment  in  Mississippi.  The  defendant  relied 
upon  an  act  of  the  Legislature  of  the  latter  State,  whereby  it  was 
declared  that  no  action  should  be  maintained  on  any  judgment 

1  Graham  v.  Monsergh,  22  Vt.  543.  "  Carter  t.  Bennett,  6  Fla.  214. 
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rendered  without  the  State  against  a  resident  of  the  State,  in  any 
case  where  tlie  cause  of  action  would  liave  been  barred  had  the 
suit  been  brought  in  Mississippi.  The  case  in  question  came  with- 
in the  language  of  this  act ;  and  the  Supreme  Court  at  Washing- 
ton declared  tlie  same  unconstitutional  and  void.  "  Beyond  all 
doubt,"  the  court  observed,  "  the  judgment  was  valid  in  Kentucky, 
and  conclusive  between  the  parties  in  all  her  tribunals.  Such  was 
the  decision  of  the  highest  court  of  the  State,  and  it  was  undoubtedly 
correct ;  and  if  so  it  was  not  competent  for  any  State  to  authorize 
its  courts  to  open  the  merits  and  review  the  case,  much  less  to 
enact  that  such  a  judgment  shall  not  receive  the  same  faith  and 
credit  that  by  law  it  had  in  the  State  courts  from  which  it  was 
taken."  i 

In  a  late  case  in  Maine,  it  appeared  that  the  indorsee  of  a  note 
had  sued  the  maker  in  Massachusetts.  The  defendant  pleaded 
payment  and  the  statute  of  limitations,  and  obtained  a  general 
verdict  in  his  favor.  After  this  judgment  the  payee  in  some  way 
obtained  possession  of  the  note,  and  brought  suit  against  the 
maker  in  Maine.  Tiie  latter  pleaded  tlie  judgment  rendered  in 
Massachusetts ;  whereupon  the  plaintiff  offered  evidence  to  show 
that  that  judgment  had  been  rendered  upon  the  plea  of  the  statute 
of  limitations.  The  court  decided  the  evidence  inadmissible,  say- 
ing that  it  was  immaterial  whether  the  verdict  was  given  upon 
that  ground  or  upon  the  plea  of  payment.  The  judgment  was 
conclusive  in  Massachusetts,  and  must  therefore  be  conclusive  in 
Maine.  The  note  had  also  ceased  to  be  negotiable  by  the  judg- 
ment, having  passed  into  the  custody  of  the  court.^ 

In  an  action  in  the  Superior  Court  of  New  York  City,  upon  a 
judgment  rendered  in  Wisconsin,  the  defendant  alleged  in  his 
answer  that  the  judgment  was  recovered  upon  a  transaction  which 
happened  in  the  State  of  New  York,  and  upon  which,  by  the  laws 
of  that  State,  no  cause  of  action  accrued ;  that  the  plaintiff  owed 
the  defendant  $  350.70,  for  merchandise  and  liquors  ;  and  that  the 
plaintiff  owed  him  $  110,  upon  a  judgment  recovered  in  Wisconsin. 
Prom  the  testimony  it  appeared  that  the  plaintiff  had  bought  the 
merchandise  and  liquors  on  four  months'  time,  and  that  having 
paid  all  but  about  $  100  of  the  amount  due  for  the  same,  the 
present  defendant  sued  the  present  plaintiff  for  the  balance  due, 
and  recovered  the  judgment  above  mentioned.      It  further  ap- 

'  Christmas  v.  Russoll,  5  Wall.  290.  =  Sweet  v.  Brackley,  53  Maine,  346. 
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peared  that  the  plaintiffs,  about  a  month  prior  to  this  suit,  brought 
the  action  which  terminated  in  the  judgment  now  sued  upon  ;  in 
which  action  they  alleged  the  sale  by  defendant  to  them  of  the 
liquors  and  merchandise,  upon  "  a  representation  and  warranty," 
upon  which  the  plaintiff  relied,  and  then  averred  that  the  quality 
of  the  goods  had  been  misrepresented,  that  they  were  poor,  worth- 
less, and  of  no  use  to  the  plaintiffs,* whereupon  the  judgment  in 
question  was  rendered.  Defendant  then  moved  to  dismiss  the 
complaint  on  the  ground  that  the  supposed  cause  of  action  was 
not  enforceable  by  the  laws  of  New  York  ;  and  that  the  plaintiffs 
were  precluded  from  recovering  by  reason  of  the  judgment  ob- 
tained by  the  defendant  for  the  balance  of  the  account.  The 
court,  upon  the  first  point,  ruled  that  though  jurisdiction  could 
only  be  entertained  of  causes  of  action  recognized  by  the  laws  of 
New  York,  still,  among  these,  was  a  judgment  rendered  in  a  sister 
State ;  and  that  the  judgment  pronounced  in  Wisconsin  must  be 
received  as  conclusive,  regardless  of  the  nature  of  the  original 
cause  of  action,  which  could  not  now  be  inquired  into.  As  to  the 
second  objection,  it  was  held  that  the  judgment  obtained  by  the 
defendant  for  the  balance  due  for  the  goods  concluded  the  plain- 
tiffs on  nothing,  except  that  they  owed  the  price  of  the  goods ; 
and  that  this  was  perfectly  consistent  with  the  liability  of  the 
defendant  for  damages  for  misrepresenting  their  quality.  The 
plaintiffs  were  not  bound  to  recoup,  but  might  avail  themselves  of 
the  right  of  suing  fqr  this  wrong.^ 

A  case  of  considerable  interest  and  importance  was  decided  in 
the  Supreme  Court  of  Louisiana  in  1858,  involving  this  question  of 
the  conclusiveness  of  judgments  rendered  in  the  sister  States.  A 
brought  suit  against  an  estate  represented  by  B,  as  administrator. 
The  defendant,  after  alleging  several  special  defences  and  cross- 
claims,  prayed  for  judgment  on  the  latter,  and  obtained  it,  to  the 
amount  of  $  3,000  and  upwards.  He  thereupon  brought  the  present 
action  in  Louisiana,  upon  the  judgment  in  his  favor  as  defendant 
in  Texas.  A,  the  former  plaintiff,  now  defendant,  set  up,  by  way 
of  defence,  substantially  the  same  demands  as  those  for  which  he 
had  brought  his  action  in  Texas.  He  averred  in  his  answer  that 
he  was  not  in  any  manner  indebted  to  the  said  estate  ;  that  if  he 
had  been  advised  that  such  demands  would  be  made,  he  could  and 
would  have  proved  that  they  were  totally  unfounded  ;  and  that  the 
1  Phillips  V.  Godfrey,  7  Bosw.  150.     See  ante,  pp.  103  - 112. 
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attorney  whom  he  had  employed  to  attend  to  the  case  was  sick  and 
confined  to  his  bed  at  the  time  the  trial  was  had.  At  the  present 
trial  he  oiFered  to  prove  that  subsequent  to  the  time  when  it  was 
averred  tliat  he  was  indebted  to  B's  intestate,  the  latter  had  stated 
that  he,  A,  owed  liim,  B's  intestate,  nothing,  but  that  he,  the  latter, 
would  be  owing  A  the  avails  of  two  judgments,  filed  in  evidence  in 
the  present  suit. 

Judgment  was  given  for  the  administrator  in  the  sum  recovered 
in  Texas,  but  against  this  the  court  below  allowed  the  demands  of 
A  to  the  amount  of  about  $  1,400.  The  latter  appealed,  and  B 
prayed  an  amendment  of  the  judgment,  striking  out  this  amount 
of  offset.  A  claimed  a;  reversal  of  the  judgment  on  the  grounds 
named,  that  he  had  no  notice  of  the  demands  of  B,  that  they  were 
unfounded,  and  that  his  attorney  was  sick,  and  the  case  tried  with- 
out counsel  in  his  behalf.  All  the  objections  were  overruled,  and 
B's  prayer  granted  for  judgment  in  the  original  sum  awarded  in 
Texas.  The  court  said  that  A  was  in  court,  in  that  action,  and 
bound  to  take  notice  of  all  adverse  proceedings  and  defences  ;  that 
the  judgment,  when  rendered,  became  conclusive  upon  the  parties 
until  reversed  on  appeal,  or  in  some  other  way  set  aside  ;  that  the 
sickness  of  A's  counsel,  and  his  inability  to  attend  to  the  case  when 
tried,  might  liave  been  a  good  ground  for  a  continuance  by  the 
court  in  Texas,  but  that  it  was  not  a  ground  in  Louisiana  to  annul 
a  judgment  rendered  in  the  former  State,  and  otherwise  valid  ;  and 
that  that  judgment  was  equally  conclusive  against  the  cross-de- 
mands now  set  up  by  A,  and  that  he  should  not  have  been  allowed 
the  credits  mentioned.^ 

In  an  action  upon  a  judgment  for  costs,  rendered  in  another 
State,  the  defendant  attempted  to  impeach  the  judgment  by  showing 
that  the  counsel  who  brought  the  suit  in  his  name,  and  conducted 
it  to  its  termination,  did  not  file  his  warrant  of  attorney.  Tlie 
Supreme  Court  of  Pennsylvania  ruled  that  though  this  might  have 
been  ground  for  an  application  to  open  the  judgment  in  the  State 
where  it  was  declared,  or  for  a  writ  of  error,  or  for  an  action 
against  the  attorney,  it  was  no  ground  whatever  for  impeaching 
the  judgment  in  a  collateral  action.^ 

A  decree  in  favor  of  the  complainant,  rendered  in  Virginia,  was 

1  MeFai-land  v.  White,  13  La.  An.  394.       Coxe  v.  Nicholls,  2  Yeates,  546  ;  Denton  ». 

2  Rogers  v.  Burns,  27  Penn.  St.  525  ;     Noyos,  6  Johns.  296  ;  Compher  v.  Anawalt, 
Cyphert  t>.  McClune,  22  Penn.  St.  195;     2  Watts,  490. 
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offered  in  evidence  between  the  same  parties,  in  a  suit  as  to  the 
same  matter,  in  Louisiana,  and  its  admission  strenuously  contested 
on  grounds  of  irregularity  and  fraud.  The  court  below  rejected 
the  decree,  but  that  ruling  was  reversed  on  appeal,  and  judgment 
given  in  accordance  with  the  Virginia  decree.  This  judgment 
having  been  but  partly  satisfied  in  Louisiana,  suit  was  again 
instituted  in  Virginia,  when  the  defendants  again  attempted  to 
impeach  the  first  degree.  But  the  court,  relying  upon  the  judg- 
ment pronounced  in  Louisiana,  refused  to  consider  the  attack 
upon  it.^ 

It  seems  to  result  from  the  cases  cited,  that  where  the  validity  of 
a  judgment  or  decree  of  one  State  is  passed  upon  in  another,  and 
the  judgment  rendered  in  the  latter  State  is  sued  upon  or  pleaded 
in  the  former,  in  an  action  between  the  same  parties,  or  their 
privies,  it  will  make  no  difference  whether  the  first  decree  or 
judgment  was  wrongly  upheld  or  overthrown,  or  not ;  and  the 
court  cannot  inquire  whether  the  judgment  rendered  in  their  own 
State,  and  perhaps  by  themselves,  was  right  or  wrong,  but,  under 
the  Constitution  and  act  of  Congress,  must  accept  the  decision  of 
a  court  of  another,  and  perhaps  distant,  State,  as  to  their  own 
domestic  law.^  Some  strange  results  seem  to  follow  from  this 
position.  Suppose  a  judgment  to  have  been  rendered  in  Oregon 
in  favor  of  A,  in  a  suit  against  B.  Afterwards  A  sues  B  upon  the 
judgment  in  Maine  ;  and  the  court  in  that  State  pronounces  the 
judgment  void,  upon  a  misconstruction  of  the  law  of  Oregon.  The 
case  then  comes  up  again  in  Oregon,  in  some  collateral  action,  be- 
tween the  same  parties  ;  the  judgment  of  the  court  in  Maine,  which 
has  erroneously  construed  the  law  of  Oregon,  must  be  accepted  as 
conclusive  upon  the  parties ;  and  the  very  court  which  may  have 
pronounced  the  original  judgment  must  submit,  practically,  to  have 
its  decision  overruled  by  a  court  of  a  sister  State,  and  one  perhaps 
of  inferior  grade. 

A  case  precisely  of  this  kind  does  not  seem  to  have  ever  occurred  ; 
and  the  very  position  taken  in  the  cases  cited  seems  to  forbid  the 
raising  the  question.  If  this  is  the  effect  of  the  constitutional  and 
statutory  provisions  on  the  subject,  the  position  is  anomalous  in- 
deed. 

To  take  another,  and  perhaps  more  forcible,  illustration,  suppose 

'    1  De  Ende  v.  Wilkinson,  2  Pat.  &H.        =  Dobsou  v.  Pearce,  12  N.  Y.  156. 
663  ;  Rogers  v.  Rogers,  15  B.  Mon.  364. 
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an  action  of  debt  to  be  brought  in  New  York  upon  the  judgment 
rendered  in  Massachusetts  in  the  case  of  Folger  v.  Columbian  Ins. 
Co.i  The  report  of  that  case  shows  that  the  Supreme  Court  of 
New  York  had  two  years  before  declared  the  dissolution  of  the 
defendant  insurance  company,  under  and  by  virtue  of  certain 
statutes  of  New  York ;  and  that  the  court  in  Massachusetts  pro- 
nounced the  decree  void,  as  being  in  excess  of  the  jurisdiction  of 
the  New  York  court,  and  allowed  the  plaintiff  to  recover  on  certain 
policies  of  insurance  issued  by  the  company.  In  an  action  of  debt 
upon  this  judgment,  would  not  the  court  of  New  York  be  apt  to 
say  :  "  We  passed  upon  this  question  of  jurisdiction,  and  as  it  in- 
volves the  construction  of  our  own  local  law,  our  decision  should 
carry  greater  weight  than  that  of  the  court  of  Massachusetts  ;  we 
will  therefore  not  stultify  ourselves,  but,  having  regard  to  our  own 
dignity,  must  dismiss  the  suit  ?  "  Would  they  not  also  say  that 
their  own  decree  of  dissolution  was  still  in  full  force  and  effect, 
and  that  other  courts  were  bound  to  recognize  the  fact,  under  the 
Constitution  and  act  of  Congress,  until  it  had  been  reversed  or 
annulled  ?  We  do  not  question  the  judgment  of  the  Massachu- 
setts court,  for  there  seems  to  be  another  ground,  which,  acknowl- 
edging the  decree  of  .dissolution,  may  justify  the  decision ;  and 
even  the  ground  above  mentioned  may  be  just  if  there  was  a  pal- 
pable usurpation  of  authority  by  the  New  York  court.  But  the 
cases  which  allow  the  judgments  of  courts  of  sister  States  to  be 
attacked  when  in  full  force,  for  reasons  that  could  not  be  alleged 
in  collateral  suits  in  the  domestic  courts,  seem  like  declaring  ju- 
dicial amendments  to  "  the  supreme  law  of  the  land." 

The  fact  that  a  decree  of  divorce  merely  has  been  pronounced, 
will  not  estop  the  wife  from  suing  for  alimony  in  another  State, 
if  that  matter  has  not  been  litigated  in  the  first  suit,  though  this 
second  suit  by  the  wife  be  one  for  divorce,  as  well  as  alimony, 
based  upon  an  allegation  that  the  former  decree,  -obtained  by  the 
husband,  was  illegal.  And  this  too,  though  the  bill  is  dismissed 
so  far  as  it  prays  for  divorce.  But  a  decree  for  alimony,  in  this 
second  suit,  will  preclude  the  husband  from  contesting  the  claim, 
in  a  third  suit,  an  action  by  the  wife,  in  another  State,  based  upon 
the  decree  for  alimony .^    In  the  case  cited  for  this  proposition,  a 

1  99  Mass.  267.     See  Taylor  v.  Colum-        ^  Rogers  v.  Rogers,  15  B.  Mon.  364. 
bian  Ins.  Co.,  14  Allen,  353;  Coburn  v.     See  McCall  w.  Carpenter,  18  How.  297. 
Boston,  &c.  Manuf.  Co.,  10  Gray,  243. 
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husband  had  sued  for  a  divorce  from  his  wife,  in  Kentucky.  She 
appeared  and  defended,  but  the  court  decreed  in  favor  of  the  hus- 
band. Afterwards,  the  wife  sued  the  husband,  in  the  courts  of 
Ohio,  where  the  parties  then  resided,  for  a  divorce  and  alimony  ; 
alleging  that  the  decree  in  Kentucky  was  void  by  reason  of  want 
of  jurisdiction  in  that  the  husband  was  not  a  resident  of  Kentucky 
at  the  time  of  the  decree  ;  also  that  the  decree  had  been  obtained 
by  fraud.  These  allegations  were  traversed,  and  the  Kentucky 
decree  set  up  as  an  estoppel.  The  court  in  Ohio,  however,  decided 
that  the  decree  had  been  legally  rendered,  and  by  a  court  of  com- 
petent jurisdiction ;  but  that,  inasmuch  as  the  Ohio  court  had 
made  no  provision  out  of  the  estate  of  the  husband  for  the  sup- 
port and  maintenance  of  the  wife,  and  as  the  propriety  of  so  doing 
had  not  been  adjudicated  upon  in  that  case,  the  husband  should 
pay  the  wife  the  sum  of  $  3,000  alimony.  The  money  not  having 
been  collected  in  Ohio,  the  wife  sued  upon  the  decree  in  Kentucky, 
to  subject  certain  property  of  the  husband  to  the  payment  of  the 
alimony.  The  defendant  again  relied  upon  the  first  decree, 
rendered  at  his  own  suit  in  Kentucky,  and  insisted  that  the  Ohio 
court  had  no  jurisdiction  over  the  subject-matter,  and  that  its 
decree  was  therefore  void. 

In  regard  to  this  question,  it  was  held,  in  accordance  with  a 
familiar  doctrine,  that  as  the  husband  had  appeared  in  the  Ohio 
suit  and  contested  the  claim  of  the  wife,  the  court  had  jurisdiction 
both  of  the  person  and  subject-matter. 

It  was  also  contended  that  the  Ohio  decree  had  been  pronounced 
in  utter  disregard  of  the  previous  decree  in  Kentucky  between  the 
parties.  Upon  this  point,  the  court,  speaking  by  Mr.  Justice 
Simpson,  said :  "  If  the  decree  which  had  been  pronounced  in  the 
suit  between  these  parties,  in  the  Kenton  Circuit  Court,  in  this 
State,  was  thus  comprehensive,  and  had  the  legal  effect  attributed 
to  it  in  this  argument,  then  it  would  seem  to  follow  that  so  far  as 
the  court  in  Ohio  undertook  to  modify  or  change  it,  its  action  was 
revisory ;  it  was  exercising  an  appellate  jurisdiction  which  did  not 
belong  to  it ;  and  consequently  its  decree  was  void  for  want  of 
jurisdiction. 

"  We  suppose  the  position  will  not  be  controverted,  that  so  far 
as  the  courts  of  any  of  the  States  might  attempt  to  change  or  alter 
the  judgments  or  decrees  of  another  State,  upon  the  ground  that 
the  decision  of  the  case  was  erroneous,  they  would  be  assuming 

14 
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the  exercise  of  a  jurisdiction  that  does  not  belong  to  them,  and 
tlieir  action  in  the  premises  would  be  wholly  invalid. 

"  In  illustration  of  this  principle,  we  will  suppose  that  an  issue 
had  been  made,  and  fairly  tried  in  a  court  of  competent  jurisdic- 
tion in  this  State,  and  a  final  judgment  rendered  between  the  par- 
ties on  the  matters  involved  in  the  issue,  and  that  afterwards  one 
of  the  parties  had  attempted  to  relitigate  the  same  matters,  be- 
tween the  same  parties,  in  one  of  the  courts  of  a  sister  State  hav- 
ing jurisdiction  in  similar  cases,  and  the  court  there  should  per- 
mit it  to  be  done,  and  should  render  a  judgment  in  conflict  with 
the  one  'which  had  been  previously  rendered  by  the  court  in  this 
State.  Would  such  a  judgment  be  valid  in  either  State  ?  Would 
not  the  court  that  rendered  it  have  virtually  assumed,  in  sustain- 
ing the  right  of  one  of  the  parties  to  retry  the  same  matters 
which  had  been  previously  decided,  a  revisory  jurisdiction  over 
the  judgment  of  a  court  of  another  State  ?  The  power  to  re- 
litigate  the  same  matters  might  not  be  expressly  put  upon  this 
ground ;  but  a  court  that  undertakes  to  do  it  does,  in  effect, 
assume  an  authority  which  can  only  be  legitimately  exercised  by  a 
court  having  some  jurisdiction  over  the  judgment  first  rendered. 
As  no  such  jurisdiction  is  vested  in  the  courts  of  any  of  the  States, 
over  the  judgments  rendered  by  the  courts  of  other  States,  it  fol- 
lows that  its  assumption  would  be  unauthorized,  and  the  action  of 
the  court  iu  its  exercise  utterly  void  and  unlawful. 

"  But  while  the  correctness  of  this  doctrine  is  conceded,  its  appli- 
cability in  the  present  case  is  the  point  to  be  determined 

Nothing  was  alleged  [in  the  first  suit]  by  either  party  in  relation 
to  the  husband's  estate,  nor  was  there  any  claim  for  a  portion 
thereof  presented  by  the  wife,  in  the  event  that  the  husband 
fihould  succeed  in  obtaining  a  divorce.  Her  right  to  it  in  that  • 
event  was  not  therefore  put  in  issue,  nor  decided  by  the  court, 
unless  the  decree  which  was  rendered,  granting  a  divorce  to  the 
husband,  had  the  legal  effect  attributed  to  it  of  absplving  the 
liusband  and  his  estate  from  all  liability  to  contribute  anything  to- 
wards the  support  of  the  wife." 

After  showing  that  the  statute  upon  the  subject  did  not  have 
this  effect,  he  proceeda  :  "  Whether  the  wife,  having  failed  to  pre- 
sent her  claim  for  a  portion  of  the  husband's  estate  to  the  court 
granting  the  divorce,  would  be  thereby  precluded  from  asserting 
it,  ia  a  subsequent  action  against  the  husband,  it  is  unnecessary 
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to  determine.  It  is  sufficient  for  the  purposes  of  the  present  in- 
quiry that  the  matter  was  not  res  judicata,  and  consequently  that 
the  court  in  Ohio,  in  the  decree  which  it  rendered,  did  not  under- 
take to  retry  an  issue  which  had  been  previously  decided  by  a 
court  of  competent  jurisdiction  in  this  State.  If  it  were  con- 
ceded that  the  wife,  by  her  failure  to  present  her  claim  to  a  por- 
tion of  the  estate  of  the  husband,  in  the  suit  in  which  the  divorce 
was  granted,  ought  to  be  thereby  precluded  from  asserting  it  in 
another  action,  it  would  not  follow  that  the  decree,  rendered  by 
the  court  in  Ohio,  would  for  that  reason  be  invalid,  or  be  void  for 
want  of  jurisdiction.  The  most  that  could  be  urged  against  it 
on  that  ground  would  be  that  it  was  erroneous.  Until  reversed, 
however,  or  if  it  be  irreversible,  it  is  entitled  to  the  same  con- 
sideration, and  has  the  same  legal  force  and  effect,  of  any  other 
valid  decree." 

The  latter  point,  we  apprehend,  was  the  main  one  relied  upon  for 
the  decision  ;  and  whatever  may  be  correct  as  to  the  first  position, 
that  the  court  in  Ohio  had  rightly  entertained  the  prayer  for 
alimony,  it  cannot  be  doubted  that  having  passed  upon  the  ques- 
tion, it  must  have  been  considered  as  conclusive  in  all  other 
courts  of  the  Union,  in  accordance  with  the  provisions  of  the  Con- 
stitution and  act  of  Congress. 

The  record  of  a  judgment  in  a  sister  State  in  favor  of  the  plain- 
tiff establishes  conclusively,  not  only  the  right  of  action,  but  also 
the  right  of  the  plaintiff  to  sue  in  the  capacity  in  which  he  brought 
the  original  suit.  For  only  such  pleas  as  would  be  good  to  an 
action  upon  the  judgment  in  the  sister  State  may  be  pleaded  else- 
where. A  plea  to  the  capacity  of  the  plaintiff  to  sue,  for  example, 
as  a  lunatic,  by  next  friend,  would  be  a  plea  in  abatement,  proper 
only  in  the  original  action  ;  and  if  not  then  pleaded,  it  could  not 
be  pleaded  to  a  suit  upon  the  judgment  in  that  State,  or,  conse- 
quently, in  any  other.^  So  a  judgment  for  a  party,  rendered  in 
another  State,  is  conclusive  evidence  of  the  existence  of  that  party 
at  the  time  of  the  rendition  of  the  judgment.^ 

And  it  has  been  held  that  the  omission  by  the  plaintiff  in  a  suit 
in  another  State,  upon  a  penal  bond,  to  assign  breaches  and  have 
the  damages  assessed  by  a  jury,  cannot  be  alleged  as  a  defence  to 

*  Cook  V.  Thornhill,  13  Tex  293 ;  Way-        =  Cook  v.   Steuben   Co.  Bank,    1    G. 
land  V.  Porterfield,  I  Met.  (Ky.)  638.  Greene  (Iowa),  447. 
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a  suit  upon  the  judgment  rendered  in  the  case.^  So,  too,  it  has 
been  said  that  where  it  appears  that  the  plaintiff  might  have  insisted 
upon  his  right  to  recover  upon  all  grounds  relied  upon  in  a  new 
suit  by  him  in  another  State,  the  former  judgment  against  him  will 
be  conclusive.^    But  both  of  these  propositions  may  be  doubted.* 

It  is  not  a  good  plea  to  an  action  against  executors,  founded 
on  a  judgment  in  a  sister  State,  that  there  were  never  any  assets 
of  the  testator  in  that  State ;  for  as  the  judgment  there  would 
have  been  effectual  to  authorize  execution  against  any  assets  which 
the  defendants  might  at  any  time  th'ereafter  have  possessed,  so 
it  would  be  suflScient  to  authorize  judgment  against  them  when 
sued  upon  elsewhere,  and  execution  upon  any  assets  to  be  found 
by  virtue  of  the  judgment  in  the  second  action.* 

In  a  suit  for  an  injunction  by  a  principal  against  a  surety,  to 
restrain  the  latter  from  selling  certain  property  of  the  former, 
•which  the  surety  claimed  had  been  forfeited  by  the  failure  of  the 
principal  to  carry  out  an  agreement  for  the  rent  of  a  hotel,  the  prin- 
cipal offered  evidence,  received  on  a  former  trial  between  the  par- 
ties, to  the  effect  that  the  hotel  property  had  become  untenantable, 
contrary  to  the  agreement  with  the  lessor,  whereby  he  had  been 
compelled  to  abandon  the  property  before  the  lease  expired,  and 
without  rendering  himself  liable  to  the  lessor  for  the  reason  named. 
The  surety,  thinking  him  liable,  had  effected  a  settlement  with  the 
lessor,  by  paying  him  several  thousand  dollars,  on  account  of  which 
he  was  proceeding  to  sell  the  property  in  question.  To  rebut  the 
testimony  offered  by  the  complainant,  that  he  had  incurred  no 
liability  in  abandoning  the  hotel,  the  defendant  surety  introduced 
the  record  of  a  judgment  rendered  in  another  State,  in  a  suit  be- 
tween the  present  complainant  and  the  lessor  of  the  hotel  property, 
wherein  it  was  decided  that  the  former  was  not  justified  in  aban- 
doning the  property,  and  that  he  was  liable  on  the  lease  for  the 
rent  of  the  unexpired  term.  The  court  held  that  this  concluded 
the  principal  as  to  his  liability,  that  the  settlement  between  the 
surety  and  lessor  was  therefore  proper,  and  denied  the  injunction 
to  restrain  the  surety  from  selling  the  property  in  question." 

A  similar  case  is  reported  from  the  Supreme  Court  of  New 

1  Goodrich  ».  Jenkins,  Wrigiit,  348  ;  S.        *  Davis  w.  Connelly,  4  B.  Men.  136. 
C.  6  Ohio,  44.  6  Destrehan  v.  Scudder,  U  Mo.  484. 

■'■  Baker  v.  Rand,  13  Barb.  152. 

8  See,  for  a  discussion  of  this  subject, 
ante,  pp.  103-112. 
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York.^  Ill  that  case  the  owner  of  a  vessel  in  New  York  became 
indebted  to  another,  who  seized  his  vessel  in  Ohio,  under  a  statute 
of  that  State.  The  present  plaintiff  became  surety  in  a  bond  for 
the  release  of  the  vessel.  The  principal  debtor  defended  the  suit., 
but  judgment  was  rendered  against  him,  and  the  plaintiff,  his 
bondsman,  was  compelled  to  pay  the  amount.  In  the  present  suit 
by  the  latter  against  his  principal  for  reimbursement,  the  record  of 
the  judgment  in  Ohio  was  held  conclusive  of  the  validity  of  the 
claim,  and  of  the  seizure  and  proceedings. 

An  interesting  but  som^iwhat  novel  case  is  reported  from  the 
Richmond  Superior  Court  of  Georgia.^  It  was  a  motion  to  enter 
satisfaction  of  a  judgment  rendered  in  that  court  under  the  fol- 
lowing circumstances  :  The  plaintiff,  after  obtaining  the  judgment 
just  mentioned,  sued  thereon  in  Edgefield,  South  Carolina ;  to 
which  the  defendant  pleaded  nul  tiel  record,  the  statute  of  limita- 
tions, and  set-off;  and  judgment  was  rendered  for  the  defendant. 
The  plaintiff  afterwards  levied  execution  upon  the  first  judgment ; 
whereupon  the  defendant  made  the  present  motion  to  enter  satis- 
faction, on  the  ground  that  the  judgment  in  South  Carolina  was 
evidence  of  payment. 

The  court  decided  in  favor  of  the  defendant,  taking  two  positions. 
In  the  first  they  say :  "  Would  the  judgment  rendered  for  the  de- 
fendant in  Edgefield  be  a  bar  to  any  subsequent  suit  on  the  judgment 
against  him  in  Richmond,  if  such  subsequent  suit  were  commenced 
in  any  of  the  courts  of  South  Carolina  ?  There  can  be  no  hesitation 
in  saying  it  would,  as  that  judgment  was  conclusive  upon  the  sub- 
ject-matter of  it  between  the  parties.  If  conclusive  in  South  Caro- 
lina, and  the  same  faith  and  credit  are  to  be  given  to  the  judgment 
in  every  court  within  the  United  States  as  by  law  it  would  have  in 
South  Carolina,  it  follows  that  the  judgment  in  Edgefield  would  be 
as  conclusive  and  afford  the  same  protection  to  the  defendant  in 
any  other  State  where  suit  might  be  brought,  and  that  as  well  in 
Georgia  as  elsewhere." 

In  the  second  position,  the  court  say :  "  The  record  from  Edge- 
field shows  three  distinct  pleas,  nul  tiel  record,  the  statute  of  limi- 
tations, and  a  set-off.  The  verdict  and  judgment  are  general.  It 
is  therefore  impossible  for  this  court  to  know  certainly  from  the 
record  on  which  particular  plea  the  judgment  was  rendered.  Yet 
as  the  plea  of  nul  tiel  record  would  be  answered  by  the  adduction 

1  Stedmin  v.  Patchin,  34  Barb.  218.  ^  Harris  v.  Williams,  Dnd.  199. 
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of  the  exemplification  of  the  judgment  in  Richmond,  on  which 
alone  the  plaintiff  could  proceed,  and  as  there  was  no  limitation  of 
the  judgment  by  our  laws,  it  is  strongly  to  be  presumed  that  the 
case  turned  on  the  plea  of  set-off;  and  as  the  matter  of  set-off  arose 
subsequently  to  the  judgment  in  Richmond,  it  must  be  considered 
equivalent  to  payment ;  at  all  events,  the  judgment  being  general, 
tlie  latter  plea  must  be  included  in  it." 

But  suppose  the  judgment  had  been  rendered  upon  a  plea  of  the 
statute  of  limitations  of  South  Carolina  (which  would  have  been  a 
good  plea^)  how  would  this  have  affected  the  question  ?  Such  plea 
would  seem  to  be  a  bar  only  in  South  Carolina  ;  not  being  a  plea 
to  the  merits,  but  only  to  the  remedy,  the  judgment  could  not  be 
pleaded  in  bar  to  another  action  in  Georgia,^  and  hence  could  not 
have  been  a  ground  to  enter  satisfaction  upon  the  former  judgment. 
In  any  view  of  the  case,  however,  the  ground  of  the  judgment  ren- 
dered in  South  Carolina  could  not  be  certainly  ascertained,  so  that 
the  decision  seems  to  be  of  doubtful  authority. 

The  effect  of  a  judgment  of  a  sister  State  in  insolvency,  under  a 
law  of  that  State,  arose  in  Vermont  in  the  recent  case  of  Hall  v. 
Winchell.^  The  case  was  an  action  of  debt  upon  a  judgment  of 
the  Common  Pleas  of  Massachusetts,  rendered  in  1858.  The  de- 
fendant pleaded  inter  alia  his  discharge  in  insolvency  in  Massachu- 
setts ;  and  that  the  debt  sued  upon  was  contracted  prior  to  the 
institution  of  the  proceedings  in  insolvency,  in  1868.  The  plaintiff 
admitted  that  the  parties  were  both  residents  of  Massachusetts  at 
tlie  time  of  the  judgment ;  but  he  alleged  that  the  cause  of  action 
arose,  and  the  promises  for  the  breach  of  which  the  plaintiff  recov- 
ered the  judgment  sued  upon,  were  made  and  to  be  performed  in 
Vermont.  He  further  alleged  that  prior  to  the  proceedings  in 
insolvency  he  had  brought  suit  against  the  defendant  and  attached 
his  property  in  Vermont.  The  defendant  demurred ;  and  the 
demurrer  was  sustained. 

The  court,  Wilson,  J.,  said :  "  It  appears  to  be  well  settled  in  this 
State  that  a  judgment  rendered  in  one  State,  by  a  court  having 
jurisdiction  of  the  suit,  will  operate  as  a  merger  of  the  cause  of 
action,  and  be  a  bar  to  the  further  prosecution  of  a  suit  in  another 
State  between  the  same  parties  and  upon  the  same  claim.  But 
whether  such  is  the  effect  of  the  plaintiff's  judgment  upon  his 
original  claim,  it  is  not  necessary  to  decide  ;  for  whether  it  was 

1  McElmoyle  t(.  Cohen,  13  Peters,  312.  2  Ibid.  "  38  Vt  S^8  (1866). 
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the  judgment,  or  the  claim  on  which  the  judgment  was  founded, 
that  was  due  to  the  plaintiiF  at  the  time  of  the  institution  of  the 
proceedings  in  insolvency,  is  of  no  importance.  Either  of  them 
was  a  debt  due  to  the  plaintiff,  within  the  meaning  of  the  statute. 

"  The  plaintiff's  counsel  insists  that  the  attachment  in  this  State, 
prior  to  the  commencement  of  the  proceedings  in  insolvency  which 
resulted  in  the  defendant's  discharge,  should  except  his  debt  from 
the  operation  of  the  discharge  ;  but  we  think  the  language  of  the 
statute  does  not  justify  such  conclusion.  The  statute  makes  no 
such  exception.  It  is  a  law  of  discharge  ;  it  does  not  merely  take 
away  the  remedy  in  that  State,  but  it  fully  and  absolutely  discharges 
the  debt  everywhere.  Courts  here  should  give  the  same  operation 
and  effect  that  was  intended  by  the  legislature  of  that  State." 

It  must  be  remembered  that,  in  order  to  give  this  conclusive 
effect  to  a  judgment,  whether  foreign  or  domestic,  there  must  have 
been  a  trial  on  the  merits  of  the  case  ;  and  if  there  has  been  a 
judgment  upon  any  preliminary  matter,  before  a  hearing  upon  the 
main  issues  of  the  case,  as,  for  instance,  a  dismissal  for  want  of 
appearance,  or  prosecution,  the  judgment  is  not  an  estoppel  as  to 
the  cause  of  action  ;  i  and  for  the  very  good  reason  that  there  has 
been  no  adjudication,  in  such  case,  upon  this  point.  The  judgment 
would,  upon  the  general  principles  of  estoppels  of  this  kind, be  con- 
clusive upon  this  particular  matter  of  the  jurisdiction,  so  that  the 
parties  could  not  again  question  the  fact  that  there  had  been  no 
appearance  by  the  defendant  in  the.  former  action,  or  any  other 
fact  for  which  the  judgment  had  been  pronounced. 

So,  also,  where  suit  was  brought  upon  a  note,  and  the  defendant 
pleaded  in  bar  a  judgment  rendered  in  a  foreign  court,  the  record 
of  which  showed  that  suit  had  there  been  brought  between  the 
same  parties,  upon  the  same  and  other  notes,  and  judgment  had 
been  given  in  favor  of  the  plaintiff  on  the  other  notes,  but  as  to  the 
one  now  in  question  the  defendant  had  gone  without  day,  or  had 
been  discharged,  the  court  allowed  evidence  to  be  received  to  show 
that  the  plaintiff  had  withdrawn  the  note,  and  that  it  had  not  been 
passed  upon,  and  that  therefore  there  was  no  estoppel.^    The  rule 

^  Sarchet  v.  Sloop  Davis,  Crabbe,  185,  missed  for  want  of  prosecution.    Eankin 

and  cases  cited;  McElmoyle  v.  Cohen,  1.3  v.  Barnes,  5  Bush,  20  (1868). 

Peters,  312  ;    Matoon  v.  Clapp,  8  Ohio,  ^  Burnham,!;.  Webster,  1  Woodb,  &  M. 

248*.       So  of   a  counter-claim  presented  172;  Baker  v.  Band,  13  Barb.  152,  160, 

against  a  suit  in  a  sister  State,  but  dis-  161,  and  cases  cited. 
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in  such  cases  is  thus  stated  by  the  learned  Mr.  Justice  Nelson :  ^ 
"  The  judgment  of  a  court  of  concurrent  jurisdiction,  or  one  in 
the  same  court  directly  on  the  point,  is  as  a  plea  a  bar,  and  as 
evidence  conclusive  ....  between  the  same  parties  upon  the 
same  matter  directly  in  question  in  another  court  or  suit;  but 
is  no  evidence  of  a  matter  which  comes  collaterally  in  question 
merely,  nor  of  matter  incidentally  cognizable,  or  to  be  inferred  by 
argument  or  construction  from  the  judgment."^  Secondly,  "  if  it 
does  not  appear  from  the  record  that  the  verdict  and  judgment  in 
the  former  suit  were  directly  upon  the  point  or  matter  which  are 
attempted  to  be  again  litigated  in  the  second  action,  the  fact  may 
be  shown  aliunde,  provided  the  pleadings  in  the  first  suit  were  such 
as  to  justify  the  evidence  of  those  matters,  and  that  it  also  appeared 
that  when  proved  the  verdict  or  judgment  must  necessarily  have 
involved  their  consideration  and  determination  by  the  jury."  ^ 

This  subject  has  been  considered  at  length  in  the  chapter  on 
Domestic  Judgments  in  Personam. 

The  cases  we  have  been  considering  also  show  that  the  judg- 
ment must  have  been  final  and  conclusive  in  the  State  in  which  it 
was  rendered,  in  order  to  give  it  conclusive  eflfect ;  otherwise  the 
judgments  of  sister  States  would  be  accorded  greater  effect  than 
where  they  were  pronounced.  And  this  is  also  the  doctrine  in 
England.* 

The  rule  of  conclusiveness  also  holds  in  the  Court  of  Chancery ; 
and  this  court  will  not  permit  one  who  has  had  his  claims  investi- 
gated in  another  State  to  raise  the  same  questions  for  reinvestiga- 
tion on  the  same  facts.^  Therefore  an  answer  to  a  bill  filed  in 
Vermont  that  a  decree  was  pronounced  in  Massachusetts,  dismiss- 
ing a  bill  in  chancery  for  the  same  cause,  between  the  same  par- 
ties, the  court  having  jurisdiction,  is  a  goqd  estoppel.® 

And  though  the  parties  are  estopped  to  question  the  merits  of 
a  case  adjudicated  in  another  State,  they  are  not  precluded  from 
inquiring  into  the  character  and  legal  operation  of  the  judgment.'^ 

1  Lawrence  v.  Hunt,  10  Wend.  80,  83.  Mnnson  v.  Munson,  30  Conn.  425.     Seo 

^  Duchess  of  Kingston's  Case;  Jackson  Pennington  «j.  Gibson,  16  How.  65;  Na- 

V.  Wood,  8  Wend.  9  ;  S.  C.  3  Wend.  27.  tions  v.  Johnson,  24  How.  195,  203. 

*  Seo  Bailey  v.  O'Connor,  19  N.  H.  202.  "s  Low  v.  Mussey,  supra. 

*  Frayes  u.  Worms,  10  Com.  B.  N.  S.  '  Smith  v.  Smith,  17  111.482;  Candeo 
149  ;  Plummer  w.Woodburne,  4  Barn.  &  C.  v.  Clark,  2  Mich.  255 ;  Knapp  v.  Abell,  10 
625 ;  Bonglas  v.  Forrest,  4  Bing.  686.  Allen,  485 ;  Hall  v.  Williams,  6  Pick.  2S2  ; 

6  Brown  v.  Lexington  &  Danville  E.  Co.,  Eangely  v.  Webster,  11  N.  H.  299 ;  Jones 
2  Beas.  191 ;  Low  u.  Mussey,  41  Vt.  393 ;     v.  Gerock,  6  Jones  Eq.  190. 
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The  case  first  cited  for  this  proposition  was  an  action  upon  a  joint 
judgment  of  a  sister  State,  from  the  record  of  which  it  appeared 
that  a  defendant  therein,  not  sued  in  the  present  action,  had  not 
been  served  with  process  in  tlae  first  suit.  In  most  of  the  cases 
which  have  occurred  upon  this  subject,  the  defendant  who  was  not 
served  has  raised  the  objection,  but  in  this  case  the  defendant  who 
was  properly  before  the  court  was  alone  sued  in  the  second  in- 
stance, and  raised  the  objection,  and  the  court  sustained  it.  Mr. 
Justice  Caton  said  :  "  "While  he  may  not  deny  that  it  is  a  judg- 
ment against  him,  he  may  deny  that  it  is  a  judgment  against  him 
and  Hall."  i 

In  the  case  of  Jones  v.  Gerock,  above  cited,  the  complainant 
filed  a  bill  in  chancery,  in  North  Carolina,  for  dower  and  a  distrib- 
utive share.  The  defendants  objected  that  she  had  filed  a  bill 
for  the  same  purpose  in  Alabama,  and  had  obtained  a  decree 
granting  to  her  both  objects ;  that  her  claim  for  a  distributive 
share  had  been  fully  satisfied ;  and  that  in  the  case  of  the  dower 
she  had  had  lands  of  her  husband  laid  off  to  her,  in  conformity  to 
the  decree.  They  therefore  contended  that  she  was  estopped  to 
maintain  her  present  suit.  But  the  objections  were  overruled. 
The  court  said  that  they  did  not  understand  the  decree  rendered 
in  Alabama  as  embracing  any  property  not  in  that  State.  As  to 
the  personal  property,  it  would  be  necessary  that  it  should  be  ad- 
ministered under  the  orders  and  authority  of  the  courts  of  North 
Carolina,  and  that  the  courts  of  Alabama  could  exercise  no  con- 
trol over  it.  And  in  respect  of  the  decree  for  dower,  the  court 
considered  it  as  having  reference  to  lands  in  Alabama  only,  so  that 
those  set  off  could  not  amount  to  a  full  satisfaction  of  the  widow's 
claim. 

The  case  of  Rocco  v.  Hackett  ^  well  illustrates  the  principle  that 
the  courts  of  one  State  will  not  allow  parties  to  show  that  a  court 
of  another  State  has  made  an  erroneous  decision.  That  case  was 
a  suit  in  New  York  upon  a  judgment  rendered  in  Massachusetts, 
on  service  and  appearance,  in  an  action  upon  a  prior  judgment  in 
Massachusetts,  rendered   without  either  service  or  appearance, 

!^>  See  also  Suydam  v.  Barber,  18  N.  Y.  jurisdiction  of  their  respective  persons  or 

468;    Reed  o.  Girty,  6  Bosw.   567.     In  property,  and  a  judgment  in  such  case 

Brown  v.  Birdsall,.  29  Barb.  549,  Mr.  Jus-  against  one  in  one  State  is  no  bar  to  a  re- 

tice  Roosevelt  says  :  "  Where  joint  debtors  covery  against  the  others  in  another  State." 

reside  in  different  States,  they  may  be  sued  ^  2  Bosw.  579. 
separately  in  the  respective  States,  having 
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the  defendant  being  a  non-resident.  The  court,  Woodruff,  J., 
said :  "  We  are  not  at  liberty  to  inquire  upon  what  views  of  the 
law  that  court  proceeded  ;  or  whether,  if  we  had  to  pass  upon  the 
same  questions,  we  should  have  rendered  the  same  judgment. 
We  can  no  more  say  that  that  court  erred  in  holding  the  pre- 
vious judgment,  obtained  without  actual  service  of  process  on  the 
person  of  the  defendant,  valid  and  binding,  and  therefore  we  will 
disregard  their  adjudication  upon  that  question,  than  in  any  case 
where  it  appeared  that  a  judgment  was  recovered  on  demurrer  to 
a  complaint  we  would  hold  the  judgment  open  to  inquiry,  be- 
cause we  deemed  the  complaint  insufficient  in  law  to  warrant  a 
judgment."  ^ 

In  the  case  of  Hassell  v.  Hamilton,^  the  plaintiff  suing  to  recover 
a  slave,  and  deriving  title  through  a  decree  of  the  Supreme  Court 
of  Tennessee,  endeavored  to  show  that  that  court  had  made  a  mis- 
take in  decreeing  to  him  title  to  another  slave  of  the  same  name 
as  the  one  he  was  now  suing  for ;  and  that  the  mistake  and  real 
intention  of  the  court  appeared  clearly  both  from  the  whole  record 
and  the  matter  adduced  in  evidence  at  the  present  trial.  But 
the  court  replied  that  the  alleged  mistake  could  not  be  noticed  in 
the  courts  of  another  State  ;  nor  could  such  courts  reform  a  decree 
of  a  sister  State,  so  as  to  make  it  speak  the  unexpressed  intention 
of  another  court. 

So  in  a  case  in  the  Supreme  Court  of  lowa,^  the  defendant  to  an  ' 
action  upon  a  judgment  rendered  in  a  sister  State  endeavored  to 
show  that  the  judgment  was  void,. because  rendered  upon  a  con- 
tract made  while  he  was  a  minor,  and  not  for  necessaries,  and  that 
he  did  not  appear  by  guardian  but  by  attorney.  But  the  court 
said  that  the  defendant's  remedy  was  by  a  writ  of  error  coram 
nobis,  or  some  other  similar  process,  in  the  court  of  the  sister  State. 
If  there  was  error  in  fact,  it  was  an  irregularity  merely,  and  could 
no  more  affect  tlie  validity  of  the  judgment  than  if  it  had  been  an 
error  of  law.  In  either  event  the  error  would  not  render  the 
judgment  void,  but  only  erroneous ;  and  until  set  aside  in  the 
State  where  rendered,  it  was  not  liable  to  impeachment  else- 
where.* 

Judgnaent  by  confession  in  the  clerk's  office,  during  vacation,  is 

1  See  Imrie  v.  Castrique,  8  Com.  B.  N.  *  See  also  Woyr  v.  Zane,  3  Ohio,  306  ; 
S.  405;  S.  C.  inerror,LawR.  4  H.L.4U.     Goodrich  v.  Jenkins,  Wright,  348;  Riley 

2  33  Ala.  280.  v.    Murray,    8    Ind.   354 ;    McLendon   v. 
"  Milne  v.  Van  Buskirlc,  9  Iowa,  558.        Dodge,  32  Ala.  491 ;  Gunn  v.  Howell,  35 
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also  conclusive  ;  ^  and  the  same  is  true  of  judgment  confessed  by 
an  attorney,  by  virtue  of  a  warrant  empowering  "  any  attorney  of 
any  court  of  record  in  the  United  States  to  confess  judgment."  ^ 

Nor  is  it  necessary  to  the  conclusiveness  of  the  record  that  it 
state  in  detail  all  the  proceedings  in  the  case.  It  will  be  sufficient 
if  it  shows  the  subject-matter  of  the  suit,  jurisdiction  over  the 
parties,  and  the  final  judgment.^ 

The  question  was  raised  in  Maryland,  in  the  year  1824,  whether 
the  Federal  courts  were  foreign  to  the  State  courts,  so  as  to  be 
liable  to  impeachment  upon  the  merits,  as  at  that  time  was  sup- 
posed to  be  the  law  as  to  foreign  judgments.*  The  case  referred 
to  was  an  action  of  ejectment,  in  which  the  appellee  claimed  title 
to  certain  real  estate  in  Baltimore,  levied  upon,  in  attachment,  in 
the  Federal  Court  of  Maryland,  by  the  United  States,  and  sold  by 
the  marshal  to  him.  The  suit  in  the  Federal  Court  was  upon  a 
bill  of  exchange. 

Upon  the  present  trial,  Mr.  Wirt,  Attorney-General  of  the  United 
States,  and  Mr.  Harper,  for  the  appellant,  contended  that  there  was 
no  proof  of  the  handwriting  of  the  drawer  of  the  bill*  referred  to, 
in  the  suit  in  the  United  States  Court,  or  of  that  of  the  indorsers 
of  the  same ;  that  there  was  no  evidence  that  the  bill  had  been 
presented  for  payment,  and  none  that  the  debt  was  due.  The 
judgment  was  a  foreign  one,  and  it  made  no  difference  whether  it 
came  before  the  court  incidentally  or  directly ;  in  either  case  it 
was  subject  to  impeachment. 

Mr.  Chief  Justice  Buchanan,  who  spoke  for  the  court,  said  that 
though  the  rule  was  that  foreign  judgments  were  not  conclusive  of 
the  merits,  where  the  parties  claiming  the  benefit  of  them  apply 
to  our  courts  to  enforce  them,  still  when  such  judgments  came  in- 
cidentally under  consideration,  they  had  the  same  force  and  effect 
as  domestic  judgments.^    But  the  Federal  courts  were  not  foreign 

Ala.  144 ;   Hassell  o.  Hamilton,  33  Ala.  Gray,  J.     See  Grignon  u.  Astor,  2  How. 
280  ;  Taylor  v.  Kilgore,  lb.  214  ;  Hart  v.  340 ;  Hockaday  v.  Skeggs,  18  La.  An.  681. 
Cummins,  1  Clarke  (la.)  564;  Strable  v.  *  Barney  v.  Patterson,  6  Har.  &  J.  182. 
Malone,  3  lb.  586 ;  Milne  v.  Van  Buskirk,  »  Taylor  v.  Phelps,  1  Har.  &  G.  492. 
9  Iowa,  558 ;  Indiana  v.  Helmer,  21  Iowa,  But  where  the  judgment  through  which 
370  ;   Barringer  v.  Boyd,  27  Miss.  473  ;  title  is  claimed  is  void,  as  for  want  of  juris- 
Conway  w.  Ellison,  14  Ark.  360;  Buford  diction,  the  fact  may  be  shown,  and  the 
V.  Kirkpatrick,  8  Eng.  33.  chain  of   title  thus  destroyed.    Rider  v. 
1  Harness  v.  Green,  19  Mo.  323.  Alexander,  D.  Chip.  267 ;  McCall  v.  Car- 
's Randolph  v.  Keiler,  21  Mo.  557.  penter,  18  How.  297. 
»  Knapp  V.  Abell,  10  Allen,  485.    Per 
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to  the  State  courts.  The  Constitution  and  laws  of  the  United 
States  were  the  supreme  law  of  Maryland  ;  the  laws  of  Maryland 
furnish  rules  of  decision  for  the  United  States  Court,  and  causes 
commenced  in  the  State  courts  might  be  removed  for  trial  to  the 
Circuit  Court.  The  citizens  of  Maryland,*  he  continued,  were  re- 
turned as  jurors  in  that  court,  and  were  amenable  to  its  process  ; 
and  their  property  was  liable  to  seizure  and  sale  by  the  marshal 
of  the  district,  under  executions  from  that  court :  these  and  other 
attributes  of  a  domestic  court  placed  it  upon  a  ground  very  differ- 
ent from  that  of  a  foreign  court.^ 

As  the  result  of  the  cases,  the  construction  placed  upon  the 
Constitution  and  acts  of  Congress  relating  to  the  judgments  of 
courts  of  record,  of  the  sister  American  States,  and  of  the  Federal 
courts,  may  be  thus  stated : 

1.  Such  judgments  are  to  be  regarded  as  matters  of  record 
throughout  the  Union. 

2.  Such  judgments,  if  final  and  conclusive  where  rendered,  are 
to  be  regarded  as  conclusive  throughout  the  Union  upon  all  issues 
that  were  tried  in  the  sister  State,  even  though  the  proceedings 
were  irregular  and  erroneous,  and  though  an  appeal  or  proceeding 
to  vacate  the  same  be  pending ;  ^  but  their  character  or  nature 
may  be  examined. 

But  the  second  rule  is  subject  to  the  qualification,  already  inti- 
mated several  times,  that  the  judgments  are  not  absolutely  void, 
either  by  the  general  principles  of  justice  as  understood  in  civ- 
ilized countries,  or  by  the  law  of  the  State  in  vrhich  they  were 
rendered. 

Let  us  now  turn  again  to  the  judgments  of  foreign  countries 
and  of  colonies.  In  a  case  of  high  authority,  decided  near  the 
beginning  of  the  present  century  in  the  King's  Bench,^  the  plain- 
tiff declared  in  assumpsit  upon  a  foreign  judgment,  rendered  in 
the  island  of  Tobago,  and  at  the  trial  before  Lord  Ellenborough 
produced  a  copy  of  the  proceedings  and  judgment,  certified  under 
the  handwriting  of  the  chief  justice  of  the  court  which  pro- 
nounced the  judgment ;  which,  after  containing  an  entry  of  the 
original  declaration,  set  out  a  summons  to  the  defendant,  therein 

1  To  the  same  effect,  Thompson  v.  Lee  judgments  of  foreign  countries.  Scott  v. 
Co.,  22  Iowa,  206.    Womack  v.  Dearman,     Pilkington,  2  Best  &  S.  11. 

7  Port.  (Ala.)  513.  8  Buchanan  v.  Eucker,  9  East,  192;  S. 

2  Merchants'  Ins.   Co.  v.  DeWolf,  33     C.  1  Camp.  72. 
Fenn.  St,  49.    And  the  same  is  true  of  the 
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described  as  formerly  of  Dunkirk,  and  now  of  London,  which 
summons  was  returned,  "  served,  etc.,  by  nailing  up  a  copy  of  the 
declaration  at  the  court-house  door."  Judgment  was  afterwards 
given  by  default.  It  was  alleged,  and  there  was  parol  proof,  that 
this  mode  of  summoning  absentees  was  warranted  by  the  laws  of 
the  island,  and  commonly  practised  there. 

In  delivering  the  opinion  of  the  court,  Lord  Ellenborough  said  : 
"  There  is  no  foundation  for  this  motion,  even  upon  the  terms  of 
the  law  disclosed  in  the  affidavit.  By  persons  absent  from  the 
island  must  necessarily  be  understood  persons  who  have  been 
present  and  within  the  jurisdiction,  so  as  to  have  been  subject  to 
the  process  of  the  court ;  but  it  can  never  be  applied  to  a  person 
who,  for  aught  appears,  never  was  present  within  or  subject  to  the 
jurisdiction.  Supposing,  however,  that  the  act  had  said  in  terms 
tliat  though  a  person  sued  in  the  island  had  never  been  present 
within  the  jurisdiction,  yet  that  it  should  bind  him  upon  proof  of 
nailing  up  the  summons  at  the  court  door;  how  could  that  be 
obligatory  upon  the  subjects  of  other  countries  ?  Can  the  island 
of  Tobago  pass  a  law  to  bind  the  rights  of  the  whole  world  ? 
Would  the  world  submit  to  such  an  assumed  jurisdiction  ?  The 
law  itself,  however,  fairly  construed,  does  not  warrant  such  an  in- 
ference ;  for  '  absent  from  the  island '  must  be  taken  only  to  apply 
to  persons  who  had  been  present  there,  and  were  subject  to  the 
jurisdiction  of  the  court  out  of  which  the  process  issued  ;  and  as 
nothing  of  that  sort  was  in  proof  here  to  show  that  the  defendant 
was  subject  to  the  jurisdiction  at  the  time  of  commencing  the  suit, 
there  is  no  foundation  for  raising  an  assumpsit  in  law  upon  the 
judgment  so  obtained." 

A  similar  case  was  decided  at  a  later  day  in  the  House  of  Lords.^ 
The  defendant  in  the  case  referred  to  was  a  subject  of  Scotland, 
■while  the  judgment  against  him  was  pronounced  in  France,  and  the 
action  was  there  begun  and  ended  without  his  presence  ;  the  only 
summons  being  by  affixing  notice  in  a  public  place,  in  accordance 
indeed  with  the  law  of  France.  In  his  opinion  Lord  Brougham 
said  that  the  same  principle  must  be  applied  as  that  declared  in 
the  preceding  case.  The  language  of  the  court  in  Douglas  v. 
Forrest  ^  was  referred  to  in  this  connection  ;  which  was  the  case  of 
a  testator,  whose  domicile  had  been  in  Scotland,  where  and  when 
the  suit  in  question  was  brought ;  but  it  appeared  that  he  was  absent 

1  Don  V.  Lippman,  5  Clark  &  F.  1.  ^  4  Bing.  686. 
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from  the  country  at  the  time  of  the  action,  and  had  no  personal 
notice  of  the  proceedings,  which  terminated  in  a  judgment  against 
him.  It  was  proved  that  by  the  law  of  Scotland  the  court  might 
pronounce  judgment  against  a  Scotchman  for  a  debt  there  con- 
tracted, though  he  had  no  notice  of  the  proceedings,  and  was  absent 
from  the  country  at  the  time.  After  holding  that  such  a  judgment 
was  not-contrary  to  natural  justice,  and  that  therefore  it  could  be 
enforced  in  England,  the  court  proceeded  to  say :  "  We  confine 
our  judgment  to  a  case  where  the  party  owed  allegiance  to  the 
country  in  which  the  judgment  was  so  given  against  him,  from 
being  born  in  it,  and  by  the  laws  of  which  country  his  property 
was,  at  the  time  those  judgments  were  given,  protected."  ^ 

By  the  laws  of  Scotland,  as  stated  by  the  court  in  this  case,  such 
a  judgment  would  not  be  conclusive  upon  the  merits,  if  the  de- 
fendant should  choose  to  impeach  it  within  forty  years,  but  after 
that  time,  if  not  overturned,  it  would  be  an  estoppel  between  the 
parties ;  and  of  course  its  conclusiveness  abroad  would  depend 
upon  the  state  of  facts,  in  accordance  with  a  rule  already  stated. 

These  cases  are  sufficient  to  show  that  the  parties  to  a  foreign 
judgment  are  not  estopped,  ordinarily,  to  deny  the  jurisdiction  of 
the  foreign  court.  We  say  "  ordinarily,"  for  it  is  probable  that 
if  there  had  been  an  issue  raised  between  the  parties  upon  this 
point,  and  this  issue  had  been  decided  in  favor  of  the  jurisdic- 
tion, the  decision  in  this  particular  would  bar  a  retrial  of  the 
question.  And  this,  too,  though  it  should  be  conceded  that  the 
defendant's  appearance,  being  merely  entered  to  test  the  question 
of  jurisdiction,  had  not  per  se  given  the  court  jurisdiction  to  try 
the  merits  of  the  case.^ 

There  are  also  many  English  cases,  which  need  not  be  particu- 
larly examined  here,  which  show  that  foreign  judgments  are  not 
considered  as  record  evidence  in  England,  but  only  as  evidence 
of  simple  contract  debt.^    It  would  seem  to  follow  from  this  that 

1  See  Scibsby  v.  Westenholz,  Law  R.  6  ing  the  jurisdiction,  see  Segee  v.  Thomas. 

Q.  B.  155  (1870),  reaffirming  the  doctrine  3  Blatchf.  U  ;  Bonsallw.  Isett,  14  Iowa, 

of  the  above  cases.  309;   Shawhan  v.  Loffer,  24  Iowa,  217; 

"  Whether  such  appearance  would,  ipso  Hangerford  v.  Gushing,  8  Wis.  324. 
fcxcto,  give  the  court  jurisdiction  over  the        °  Hall  v.  Odber,  11  East,  124;  Plummer 

defendant  for  all  purposes,  see  Bissell  v.  v.  Woodburn,  4  Barn.  &  C.  625 ;  Smith  v. 

Briggs,  9  Mass.  462,  468,  469  ;  Wright  v.  NicoUs,  7  Scott,  147  ;  S.  C.  5  Bing.  N.  C. 

Boynton,  37  N.  H.  9;  Lincoln  v.  Tower,  208;  Bank  of  Australasia  w.  Harding,  9 

2  McLean,  482  ;  Cunningham  v.  Goelet,  4  Com.  B.  661. 
Denio,  71.    As  to  an  adjudication  respect- 
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the  jurisdiction  of  the  foreign  or  colonial  court  could  be  called  in 
question,  even  though  facts  were  stated  in  the  transcript  which  con- 
stitute jurisdiction,  such  as  appearance  or  a  return  of  personal  ser- 
vice upon  the  defendant,  by  the  officer,  on  the  summons  or  citation. 

The  American  doctrine  as  to  inqixiry  into  the  jurisdiction  of 
courts  of  the  sister  States  is  in  some  particulars  in  considerable 
confusion,  as  we  shall  see. 

It  has  been  already  noticed  that  it  was  at  one  time  supposed  by 
some  of  the  courts  that  the  rule  in  the  case  of  Mills  v.  Duryee  ^  had 
gone  so  far  as  to  declare  that  the  judgments  of  each  State  were  so 
conclusive  in  every  other  that  even  the  jurisdiction  of  the  court  of 
a  sister  State  was  not  open  to  inquiry .'^  But  however  general  the 
language  of  the  court  in  that  case  may  appear,  it  is  certain  that 
it  is  not  an  authority  for  this  doctrine.  The  fact  has  often  been 
pointed  out  that  the  record  of  the  judgment  there  sued  on  showed 
explicitly  that  the  court  of  the  sister  State  had  acquired  jurisdiction 
of  the  person  of  the  defendant,  and  no  question  was  raised  upon 
this  point.  The  court  having  had  jurisdiction,  the  judgment  pro- 
nounced was  of  course  absolutely  unimpeachable.  The  decision 
must  be  considered  with  reference  to  the  facts  in  the  case. 

Under  what  circumstances  then  are  the  parties  not  estopped  to 
allege  that  the  court  of  the  sister  State  had  not  jurisdiction  of  the 
case  resulting  in  the  judgment  in  question  ? 

We  propose  to  consider  first  those  cases  in  which  the  record  of 
the  judgment  rendered  in  the  sister  State  is  either  silent  as  to  mat- 
ters relating  to  jurisdiction,  or  does  not  contain  a  direct  statement 
of  facts  which  constitute  jurisdiction. 

In  an  early  case  in  Massachusetts,^  such  a  question  arose.  It 
was  an  action  upon  a  judgment  rendered  in  Georgia,  the  record  of 
which  showed  a  return  of  personal  service  by  the  office  upon  one 
of  the  defendants,  and  "  not  to  be  found  in  the  county  "  as  to  the 
other.  The  record  stated  an  appearance  of  the  party  served,  by 
his  attorney  ;  but  in  a  subsequent  part  of  the  record  it  was  recited 
that  the  defendants  (naming  them)  appeared  by  their  attorney  ; 
whereupon  judgment  was  rendered  against  them  jointly.  The 
defendant  not  served  pleaded  that  he  was  never  a  resident  of 
Georgia,  had  not  been  served  with  process  in  the  case,  and  had 

1  .3  Oranch,  381.  '  Hall  v.  Williams,  6  Pick.  232. 

2  Commonwealth  v.  Green,  17  Mass.  544 ; 
Gleason  v.  Dodd,  4  Met.  333. 
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not  appeared  therein.  The  plaintiff  replied  the  record  as  an  estop- 
pel.    But  the  court  overruled  the  replication  on  demurrer. 

Parker,  C.  J.,  said  :  "  If  it  appeared  by  the  record  that  the  de- 
fendants had  notice  of  the  suit,  or  that  they  appeared  in  defence, 
we  are  incliued  to  think  that  it  could  not  be  gainsaid ;  for  as 
we  are  bound  to  give  full  faith  and  credit  to  the  record,  the  facts 
stated  in  it  must  be  taken  to  be  true,  judicially  ;  and  if  they  should 
be  untrue  by  reason  of  mistake  or  otherwise,  the  aggrieved  party 
must  resort  to  the  authorities  where  the  judgment  was  rendered 
for  redress  ;  for  he  could  not  be  allowed  to  contradict  the  record 
by  a  plea  and  by  an  issue  to  the  country  thereon.  But  if  the 
record  does  not  show  any  service  of  process,  or  any  appearance  in 
the  suit,  we  think  he  may  be  allowed  to  avoid  the  effect  of  the 
judgment  here,  by  showing  that  he  was  not  within  the  jurisdiction 
of  the  court  which  rendered  it ;  for  it  is  manifestly  against  first 
principles  that  a  man  should  be  condemned  ....  without  an 
opportunity  to  be  heard  in  his  defence." 

As  to  the  recital  of  the  appearance  of  the  defendants  by  their 
attorney,  it  was  said  :  "  As  this  is  a  mere  recital  founded  upon  the 
prior  proceedings,  this  cannot  be  taken  to  be  an  assertion  of  record 
that  Fiske  appeared  by  attorney,  for  it  appears  by  the  same  record 
that  the  attorney  appeared  for  Williams  only,  and  there  is  no  plea 
filed  but  for  Williams.  There  is  nothing  therefore  in  the  record 
which  is  contradicted  by  the  second  and  third  pleas,  and  the  repli- 
cation by  estoppel  is  therefore  bad  and  the  plea  good,  which  settles 
the  case  in  favor  of  the  defendants." 

In  a  case  in  Alabama,  similar  to  Hall  v.  Williams,  just  referred 
to,  in  which  two  defendants  were  sued  on  a  judgment  against 
them,  rendered  in  a  sister  State,  it  appeared  that  only  one  of  them 
was  personally  served  and  had  pleaded,  but  the  record  recited  that 
the  parties  came  by  their  attorneys.  The  court  held  that  it  would 
be  intended  that  he  only  came  who  had  made  up  the  issue  for 
trial.i 

It  is  worthy  of  note  in  both  the  cases  cited,  that  the  recital  in 
the  record  was  that  the  parties  came  by  attorney,  without  naming 
the  defendants.  It  is  consistent  with  this  recital  that  the  plain- 
tiff and  one  defendant  came  by  attorney ;  and  it  was  not,  as  the 
cases  go,  disputing  the  record  to  show  that  one  defendant  did  not 
appear. 

1  Puckett  t>.  Pope,  3  Ala.  552;  Catlin  r.  GiMors,  lb.  536. 
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In  an  action  in  Connecticut '  upon  a  judgment  rendered  in 
Rhode  Island,  the  record  showed  an  appearance  of  the  defendant 
by  attorney  ;  whereupon  he  offered  to  show  that  he  had  not  author- 
ized any  one  to  appear  for  him,  to  which  evidence  the  plaintiff  ob- 
jected, on  the  ground  that  the  record  was  conclusive  of  the  matter. 

The  court,  however,  ruled  that  the  evidence  was  proper,  and  its 
admission  involved  no  contradiction  of  the  record ;  quoting  the 
language  of  Lord  Mansfield  in  a  case  in  which  he  permitted  the 
defendant  to  show  a  similar  fact.  These  were  his  lordship's 
words :  "  The  record  of  the  common  pleas  amounts  to  no  more 
than  this,  that  the  attorney  prosecuted  the  suit  in  the  plaintiff's 


name 


"  2 


This  question  has  never  precisely  arisen  in  the  Supreme  Court 
of  the  United  States,  which  has  revisory  jurisdiction  over  the 
State  courts  in  matters  involving  the  construction  of  the  Federal 
Constitution  and  acts  of  Congress ;  but  the  opinion  of  the  court 
may,  perhaps,  be  inferred  from  what  was  said  in  a  well-known 
case.'  And  though  the  case  referred  to  related  to  the  question 
of  jurisdiction  in  the  Federal  courts,  in  suits  between  citizens  of 
different  States,  the  point  now  referred  to  would  seem  to  have 
depended  upon  the  same  principles  as  if  it  had  been  a  case  under 
the  act  of  Congress.  In  this  case  the  defendant,  L.  P.  Perry, 
had  not  been  personally  served  with  notice,  nor  had  he  person- 
ally appeared  in  the  suit  in  question ;  but  the  record  showed  an 
appearance  by  counsel,  and  a  defence  to  tlie  action.  As  to  the 
right  of  Perry  to  prove  that  the  attorney  had  no  authority  to  ap- 
pear for  him,  the  court,  McLean,  J.,  said:  "This  evidence  does 
not  contradict  the  record,  but  explains  it.  The  appearance  was 
tlie  act  of  the  counsel,  and  not  the  act  of  the  court.  Had  the 
entry  been  that  L.  P.  Perry  came  personally  into  court,  and  waived 
process,  it  could  not  have  been  controverted.  But  the  appear- 
ance by  counsel,  who  had  no  authority  to  waive  process,  or  to 
defend  the  suit  for  L.  P.  Perryj  may  be  explained.  An  appear- 
ance by  counsel,  under  such  circumstances,  to  the  prejudice  of  a 
party,  subjects  the  counsel  to  damages  ;  but  this  would  not  suffi- 
ciently protect  the  rights  of  the  defendant.  He  is  not  bound  by 
the  proceedings,  and  there  is  no  other  principle  whicli  can  afford 
him  adequate  protection." 

1  Aldrick  v.  Kinney,  4  Cpnn.  380.  '  Shelion  v.  Tiffin,  6  How.  16.3. 

^  Robson  V.  Eaton,  1  Term,  62. 
15 
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The  above  cases  have  been  almost  uniformly  followed  in  Amer- 
ica ;  and  there  is  no  rule  better  settled  than  that  where  the  record 
contains  no  allegation  of  personal  appearance  by  the  defendant,  but 
merely  recites  an  appearance  by  attorney,  there  is  no  estoppel  to 
show  that  such  attorney  had  no  authority  to  appear.^  The  doc- 
trine, however,  is  difficult  to  reconcile  with  the  act  of  Congress  ; 
for  the  jurisdiction  in  such  cases,  it  would  seem,  would  be  conclu- 
sively presumed  in  the  domestic  courts.^ 

It  must  be  clear,  also,  that  the  parties  would  be  precluded  to 
dispute  the  fact  of  appearance  by  attorney,  though  not  the 
authority  ;  and  for  the  reason  that  in  the  case  supposed  there  is  a 
direct  allegation  in  the  record  of  the  entry  of  an  appearance  by 
counsel. 

But  there  are  some  apparent  exceptions  to  this  rule,  as  in  the 
case  of  scire  facias  against  bail.  In  suits  upon  judgments  ren- 
dered upon  scire  facias,  without  personal  notice  of  this  proceed- 
ing, it  has  been  held  that  the  defendant  cannot  allege  the  want  of 
notice  as  a  defence.  But  this  is  no  exception  in  fact,  for  in  the 
case  of  special  bail  the  ground  taken  was  that  he  would  be  pre- 
sumed to  be  acquainted  with  the  original  suit,  as  he  has  come 
into  court  and  there  undertaken  his  peculiar  liability.*  But  there 
have  been  decisions  to  the  contrary  on  this  point.* 

In  the  case  of  Adams  v.  Rowe,  cited  in  the  note,  it  appeared  that 
the  plaintiff  in  a  suit  upon  a  judgment  of  another  State  had  ob- 
tained the  same  against  one  Benson,  and  against  the  present 
defendant  as  his  trustee.  Personal  service  had  been  returned  as 
to  both.  Execution  was  issued  and  returned  unsatisfied.  About 
a  year  afterwards  a  scire  facias  was  sued  out  against  the  present 
defendant,  who  had  in  the  mean  time  removed  from  the  State ;  and 
the  officer  returned  that  he  had  summoned  the  defendant  by 
leaving  an  attested  copy  of  the  writ  at  the  last  and  usual  place  of 
abode  of  the  defendant.    Judgment  was  finally  rendered  against  him 

1  Watson  V.  New  England  Bank,  4  Met.  contains  a  very  exhaustive  discussion  of 

343  ;  Bodunha  v.  Goodrich,  3  Gray,  508 ;  the  doctrine,  by  Dillon,  J.    But  see  War- 

])enison  v.  Hyde,  6  Conn.  508;  Welch  v.  ren  v.  Lusk,  16  Mo.  102. 

Sykes,3  Gilm.  197  ;  Shumway  v.  Stillman,  '  Ante,  pp.  136,  144,  145. 

6  Wend.  447;  Kerr  w.  Kerr,  41  N.  Y.  272 ;  'Delano  v.  Jopling,  1   Litt  117;  lb. 

Wcstcott  V.  Brown,  13  Ind.  83;  Baltzell  417;  Adams  i>.  Rowe,  2  Fairf.  89;  Poor- 

V.  Nosier,  1   Clarke  (la.),  588;  Lawrence  man  «.  Crane,  Wright,  347. 

V.  Jarvis,  32  111.  304 ;  Harshey  v.  Black-  *  Eoblnson  v.  Ward,  8  Johns.  86 ;  Holt 

marr,  20  Iowa,  161.     The  last-named  case  w.  AUoway,  2  Blackf.  108. 
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by  default ;  and  this  was  the  judgment  sued  upon.  The  court  held 
that  the  scire  facias  was  not  the  commencement  of  a  new  suit,  but 
only  a  continuance  of  the  original  action ;  that  the  court  of  the 
sister  State,  having  acquired  jurisdiction  over  the  defendant,  at  first 
retained  the  same  throughout,  notwithstanding  the  fact  that  there 
was  no  personal  service  of  the  scire  facias,  or  appearance ;  and 
the  judgment  was  conclusive. 

But  where  a  party  dies  and  an  administrator  is  appointed,  this 
fact  alone  does  not  constitute  the  latter  a  party  to  the  suit,  so  as 
to  dispense  with  personal  notice.  He  must  appear  and  make  him- 
self a  party  to  the  record  ;  otherwise  the  court,  though  having  had 
personal  jurisdiction  over  his  intestate,  will  not  acquire  it  over 
him.  And  he  may  show  this  fact  in  a  suit  in  another  State  upon 
the  judgment,  though  the  record  contain  a  recital  that  he  came  in.^ 

In  the  case  just  cited,  a  suit  upon  a  judgment  for  costs,  ren- 
dered against  a  plaintiff  in  another  State,  the  record  recited  that 
the  plaintiff's  administrator,  defendant  in  the  suit  for  costs,  "  came 
in,"  upon  a  suggestion  of  the  death  of  his  intestate.  In  the 
present  suit  upon  the  judgment  he  denied  any  appearance,  either 
personally  or  by  attorney  ;  and  the  question  was  whether  he  were 
concluded  by  the  allegation  in  the  record.  Mr.  Chief  Justice 
Shaw  said :  "  By  the  laws  of  Maine,  as  well  as  those  of  Massachu- 
setts, when  a  plaintiff  dies  his  administrator,  being  appointed 
under  the  laws  of  the  same  State,  without  commencing  a  new 
suit,  may  come  in  and  prosecute  the  existing  suit  in  the  same 
manner  as  if  he  had  commenced  a  new  one.  We  understand 
the  record  to  state  that,  in  pursuance  of  these  provisions  of  law, 
Dodd,  claiming  to  be  administrator,  with  a  right  and  power  as  ad- 
ministrator to  prosecute  that  suit,  appeared  and  made  himself  a 
party  to  it,  in  order  to  prosecute  the  same  to  judgment.  If  this 
were  so  in  fact,  the  court  clearly  had  jurisdiction  of  the  same  and 
of  the  person  of  the  administrator,  as  such  plaintiff,  with  power  to 
render  judgment  against  him,  on  failure  to  prosecute  according  to 
his  undertaking.    Nor  could  he  defend  himself  by  showing  that  he 

has  never  been  appointed  administrator  in  Maine Is  the 

record  conclusive  of  that  fact  [of  appearance]  ?  The  answer  to 
this  question  we  think  depends  on  this,  whether  such  appearance 
or  coming  in,  by  himself  personally,  or  by  his  authorized  attorney, 
is  necessary  to  give  the  court  jurisdiction  ;  and  we  think  that  it  is. 

1  Gleason  v.  Dodd,  4  Met.  333. 
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The  administrator  is  a  distinct  party  from  the  original  plaintiff. 
He  is  not  de  facto  a  party  on  the  fact  of  the  death  of  the  testator 
or  intestate  being  suggested,  and  cannot  be  made  such  unless  by 
his  own  voluntary  act,  or  when  he  is  compellable  to  appear,  on 
summons,  and  has  in  fact  been  summoned.  By  the  death  of  the 
original  plaintiff  the  suit  is  suspended,  and  must  remain  so  unless 
an  administrator,  qualified  to  act  in  the  State  where  the  suit  is 
pending,  shall  thus  come  in.  Until  this  is  done,  the  court  have 
no  jurisdiction  of  the  person  of  such  administrator.  We  think 
then  it  is  clear,  that,  as  to  this  fact,  thus  necessary  to  give  the  court 
jurisdiction,  the  judgment  is  not  conclusive." 

In  commenting  upon  the  concluding  remark  of  the  court  in  a 
case  already  referred  to,^  that  "  the  full  faith  and  credit  required 
to  be  given  in  each  State  to  the  judicial  proceedings  of  other 
States  will  prevent  the  admission  of  any  evidence  to  contradict  the 
facts  which  show  a  jurisdiction,  if  such  appear  on  the  record," 
the  learned  judge  said  :  "  This  last  remark  we  consider,  taken  in 
connection  with  the  subject-matter,  as  applying  to  all  such  facts  as 
tend  to  show  jurisdiction  of  the  court  over  the  person ;  such  as 
that  he  was  arrested  and  gave  bail,  or  was  personally  summoned  ; 
indicating  his  actual  presence  in  the  State  at  the  time  of  the  com- 
mencement of  the  action,  and  of  course  subject  to  its  jurisdiction, 

or  other  facts  of  the  like  nature It  therefore  follows  that  the 

conclusiveness  of  judgments,  as  to  matters  tending  to  show  that 
the  court  had  jurisdiction,  does  not  extend  to  such  recitals,  but  only 
to  specific  averments  of  fact,  such  as  an  arrest,  personal  service,  or 
personal  appearance." 

It  is  in  conformity  with  this  principle  that  the  jurisdiction  cannot 
be  impeached  by  a  general  allegation  of  want  of  jurisdiction.^  In 
the  case  cited,  a  plea  that  "  the  proceeding  was  not  within  the 
jurisdiction  of  the  Superior  Court  of  Ohio  "  was  held  bad,  as  con- 
taining no  specific  allegation  of  fact.  Such  a  statement  is  infer- 
ential, and  might  have  been  founded  upon  a  fact  wliich  would  not 
justify  it.  So  where  the  record  showed  that  the  defendant  was  a 
non-resident,  and  then  recited  that  it  appeared  to  the  court  that  he 
had  notice  of  the  pendency  of  the  suit,  the  recital  was  not  even  con- 
sidered prima  facie  evidence  that  the  defendant  was  served  with 
notice  in  the  State  in  which  the  original  suit  was  brought ;  and 
service  without  the  State  would  be  void.     The  court  said  that  the 

1  Hall  V.  Williams,  6  Pick.  232.  =  payjg  „_  Connelly,  4  B.  Mon.  136. 
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record  stated  a  conclusion  only,  and  not  the  fact  upon  which  it 
was  based.  Such  an  adjudication  on  the  question  of  notice  could 
be  held,  in  view  of  the  non-residence  of  the  defendant,  to  mean 
no  more  than  that  such  notice  had  been  given,  actual  or  con- 
structive, as,  according  to  the  law  of  the  sister  State,  would  warrant 
a  judgment  in  rem.^ 

Parties  and  privies  then  will  not  be  precluded  from  inquiring 
into  the  jurisdiction, — 

1.  When  the  record  is  silent  upon  the  subject ; 

2.  When  it  recites  simply  an  appearance  of  the  defendant  by 
attorney  ; 

3.  When  it  is  ambiguous,  obscure,  or  inferential. 

Thus  far  there  is  no  serious  conflict,  and  the  law  is  well  settled  ; 
but  the  next  step  brings  us  into  confusion.  It  will,  however,  ap- 
pear, as  we  proceed,  that  the  weight  of  authority  is  pretty  strongly 
on  one  side. 

The  question  is,  whether  the  parties  are  precluded  from  deny- 
ing the  jurisdiction  of  the  court  of  a  sister  State,  when  the  record 
of  the  judgment  contains  a  statement  of  matters  sufficient  to 
constitute  jurisdiction.  Let  us  first  consider  the  cases  which 
affirm  the  right  of  disputing  the  jurisdiction. 

It  may  be  well  to  remark  at  the  threshold  of  this  inquiry,  that 
it  has  nothing  to  do  with  the  form  of  pleading.  Whether  the 
jurisdiction  is  opened  by  the  pleas  of  nul  tiel  record,  or  nil  debet, 
or  whether  the  matter  should  be  specially  pleaded,  we  have  no 
concern  to  ascertain.  Our  inquiry  is  whether  any  plea  is  admis- 
sible to  the  jurisdiction  of  a  court  of  a  sister  State,  against  the 
allegations  of  the  record. 

Among  the  cases  often  cited  in  the  affirmative  of  the  question  is 
Starbuck  v.  Murray ,2  decided  in  the  Supreme  Court  of  New  York, 
in  1830.  This  was  an  action  upon  a  judgment  rendered  in  Massa- 
chusetts. The  defendant  pleaded,  first,  that  at  the  commencement 
of  the  suit  in  which  the  judgment  declared  on  was  rendered,  he 
was,  and  ever  since  had  been,  a  resident  of  the  city  of  New  York, 
and  that  he  was  not  during  any  of  the  time  of  the  suit  in  question 
in  the  State  of  Massachusetts ;  secondly,  that  the  suit  was  by  at- 
tachment of  property,  and  that  he  was  not  served  with  process 
and  did  not  appear  thereto  in  person  or  by  attorney.  The  plain- 
tiff demurred  to  the  first  plea  ;  and  to  the  second  replied  that  the 

1  Downer  v.  Shaw,  22  N.  H.  277.  "  5  Wend.  148. 
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defendant  ought  not  to  be  admitted  to  plead  the  plea,  by  which  he 
denied  appearance  in  person  or  by  attorney,  because  the  judgment 
record  declared  and  averred  that  he  appeared  to  the  suit.  Demur- 
rer to  the  replication,  which  was  sustained. 

Mr.  Justice  Marcy,  speaking  for  the  court,  said :  "  But  it  is 
strenuously  contended  that  the  defendant  is  estopped  from  as- 
serting anything  against  the  allegation  contained  in  the  record. 
It  imports  perfect  verity,  it  is  said,  and  the  parties  to  it  cannot 
be  heard  to  impeach  it.  It  appears  to  me  that  this  proposition 
assumes  the  very  fact  to  be  established,  which  is  the  only  ques- 
tion in  issue.  For  what  purpose  does  the  defendant  question  the 
jurisdiction  of  the  court  ?  Solely  to  show  that  its  proceedings 
and  judgment  are  void,  and  therefore  the  supposed  record  is  not 
in  truth  a  record.  If  the  defendant  had  not  proper  notice  of,  and 
did  not  appear  to,  the  original  action,  all  the  State  courts,  with 
one  exception,  agree  in  opinion  that  the  paper  introduced  as  to 
him  is  no  record ;  but  if  he  cannot  show,  even  against  the  pre- 
tended record,  that  fact,  on  the  alleged  ground  of  the  uncontrollable 
verity  of  the  record,  he  is  deprived  of  his  defence  by  a  process  of 
reasoning  that  is  to  my  mind  little  less  than  sophistry.  The 
plaintiffs  in  effect  declare  to  the  defendant :  The  paper  declared 
on  is  a  record,  because  it  says  yoA  appeared,  and  you  appeared  be- 
cause the  paper  is  a  record.  This  is  reasoning  in  a  circle.  The 
appearance  makes  the  record  uncontrollable  verity,  and  the  record 
makes  the  appearance  an  unimpeachable  fact.  The  fact  which 
the  defendant  puts  in  issue  (and  the  whole  current  of  State  court 
authority  shows  it  to  be  a  proper  issue)  is  the  validity  of  the 
record,  and  yet  it  is  contended  that  he  is  estopped  by  the  un- 
impeachable credit  of  that  very  record  from  disproving  any  one 
allegation  contained  in  it.  Unless  a  court  has  jurisdiction  it  can 
never  make  a  record  which  imports  uncontrollable  verity  to  the 
party  over  whom  it  has  usurped  jurisdiction  ;  and  he  ought  not 
therefore  to  be  estopped,  by  any  allegation  in  that  record,  from 
proving  any  fact  that  goes  to  establish  the  truth  of  a  plea  alleging 
a  want  of  jurisdiction.  So  long  as  the  question  of  jurisdiction  is 
in  issue,  the  judgment  of  a  court  of  another  State  is  in  its  effect 
like  a  foreign  judgment ;  it  is  prima  fade  evidence  ;  but  for  all 
the  purposes  of  sustaining  that  issue,  it  is  examinable  into,  to  the 
same  extent  as  a  judgment  rendered  by  a  foreign  court.  If  the 
jurisdiction  of  the  court  is  not  impeached,  it  has  the  character 
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of  a  record,  and  for  all  purposes  should  receive  full  faith  and 
credit."  ^ 

A  recent  case  in  the  Supreme  Court  of  Massachusetts  is  still 
more  decidedly  on  this  side  of  the  question.^  In  that  case  —  a 
suit  upon  a  New  Hampshire  judgment  —  the  record  declared  that 
the  sheriif  had  summoned  the  defendant  "  by  giving  him  in  hand 
a  summons  in  the  form  prescribed  by  law."  The  defendant  then 
offered  evidence  in  contradiction  of  this  allegation,  which  was 
refused ;  but  on  appeal  the  court  were  of  opinion  that  it  should 
have  been  received. 

Shaw,  C.  J.,  said :  "  We  take  it  to  be  now  well  settled  in  this 
Commonwealth,  that  although  a  judgment  of  one  State  of  the 
Union  against  a  citizen  of  another  State  is  prima  facie  evidence 
both  of  the  jurisdiction  of  the  court  and  of  the  merits,  and  not- 
withstanding the  United  States  statute  of  1790,  providing  that  full 
faith  and  credit  shall  be  given  in  each  State  to  the  judicial  pro- 
ceedings of  another,  yet  such  judgment  is  not  conclusive  ;  but  it 
is  competent  for  the  defendant,  when  suit  is  brought  against  him 
on  such  judgment,  to  show  by  proof  that  the  court  which  rendered 
the  judgment  in  the  original  suit  in  point  of  fact  had  no  jurisdic- 
tion over  the  persons  of  the  parties  or  the  subject-matter  of  the 
controversy."  ' 

After  attempting  to  reconcile  this  ruling  with  that  of  earlier 
cases,  and  particularly  with  that  of  Hall  v.  Williams,*  the  learned 
chief  justice  proceeds  :  —  ' 

"  The  subject  was  much  discussed  in  State  courts ;  and  subse- 
quently it  was  decided  by  the  Supreme  Court  of  the  United  States 
that  Congress  did  not  intend,  by  the  act  of  1790,  to  declare  that 
the  judgment  in  one  State  against  the  person  of  the  citizen  of 
another,  who  had  not  been  served  with  process  or  voluntarily  ap- 
peared, should  have  such  faith  and  credit  in  every  other  State  as 
it  had  in  the  courts  of  the  State  in  which  it  was  rendered.  They 
express  the  opinion  that  Congress  did  not  intend  to  give  the  full 
force  of  domestic  judgments  to  the  judgments  of  courts  of  other 
States  by  the  act  of. 1790;  and  expressed  their  concurrence  with 
the  various  decisions  of  State  courts,  holding  that  Congress  did 

i  See  Noyes  t>.  Butler,  6  Barb.  613.  4  Met.  333  ;  Bissell  v.  Wheelock,  11  Cash. 

'  Carleton  v.  Bickford,  13  Gray,  591.  277  ;  Bodurtha  v.  Goodrich,  3  Gray,  508. 

"  Bissell  V.  Briggs,  9  Mass.  469 ;  Hall ».  *  Pick.  232. 
AVilliams,  6  Pick.  232 ;  Gleason  v.  Dodd, 
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not  intend  that  the  statute  should  be  so  applied  as  to  change  the 
effect  of  judicial  records  of  this  description."  ^ 

Again :  "  We  can  perceive  no  distinction  in  principle  between 
this  case  and  many  of  the  cases,  in  which  it  was  recited  in  the 
record  that  a  party  had  appeared,  that  he  had  appeared  by  his  at- 
torney, and  the  like,  but  where  he  was  still  allowed  to  prove  that 
the  attorney  made  a  mistake  or  committed  a  fraud,  that  in  fact  no 
attorney  had  appeared  for  him."  ^ 

These  cases  have  been  followed,  or  the  same  doctrine  main- 
tained, in  Wisconsin,  Texas,  and  in  the  Court  of  Appeals  of  New 
York ;  ^  but  the  grounds  upon  which  they  rest  are  not  materially 
different  from  those  presented  above. 

Among  the  cases  in  which  it  is  denied  that  the  record  may  be 
disputed,  Lincoln  v.  Tower*  is  important.  In  this  case,  Mr.  Jus- 
tice McLean  denies  the  correctness  of  the  rule  in  Starbuck  v. 
Murray.  In  this  connection  he  says :  "  It  must  be  admitted  that 
tlie  '  proposition  assumes  the  fact  to  be  established.'  The  fact  is, 
that  the  defendant  was  served  with  process,  or  appeared  to  the 
action  ;  and  this  the  record  asserts.  And  the  plaintiff  insists  that 
this,  being  a  fact  which  is  matter  of  record,  cannot  be  denied  by  a 
plea.  But  this,  says  Justice  Marcy,  assumes  the  fact  to  be  proved. 
Most  certainly  it  does.  The  fact  is  proved  by  the  highest  evidence. 
It  is  not  to  be  questioned  in  any  court. 

"  Apply  the  same  argument  as  to  the  fact  of  judgment  having 
been  rendered.  If  this  be  shown  by  the  record,  can  it  be  denied 
by  a  plea  ?  And  this  too  would  assume  the  proposition  to  be 
proved.  In  the  language  of  Mr.  Justice  Marcy,  it  may  perhaps  be 
asked,  for  what  purpose  does  the  defendant  question  the  fact  of 
judgment  ?  Solely  to  show  the  invalidity  of  the  record.  Now  the 
i-ecord,  and  the  record  only,  can  prove  the  rendition  of  the  judg- 
ment, as  it  proves  the  appearance  of  the  party.  Of  both  these 
matters  the  court  before  whom  the  proceedings  were  had  had 
judicial  cognizance,  and  they  are  equally  established  by  the 
record." 

1  D'Arcy  v.  Ketchum,   11    How.   165.  by  virtue  of  a  statute  of  the  sister  State. 

See  Phelps  v.  Brewer,  9  Cash.  390.  And  see  Barringer  v.  King,  5  Gray,  9  ; 

"  Bodurtha  <>.  Goodrich,  3  Gray,  .508.  Latterett  v.  Cook,  1  Clarke  (la.),  1. 

See  also  Folger  v.  Columbian  Ins.  Co.,  99  '  Rape  v.  Heaton,  9  Wis.  328 ;  Norwood 

Mass.  267,  in  which  it  was  held  that  a  de-  v.  Cobb,  24  Tex.  551  ;  S.  C.  15  Tex.  500  ; 

cree  of  a  sister  State,  dissolving  a  corpora-  20  Tex.  588  ;  Kerr  v.  Kerr,  41  N.  Y.  272. 

tion,  was  void  for  want  of  jurisdiction ;  *  2  McLean,  473. 
though  the  jurisdiction  had  been  exercised 
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One  of  the  most  ably  considered  cases  upon  the  same  side  was 
decided  in  1851,  in  the  Supreme  Court  of  Michigan.^  The  defend- 
ant pleaded  want  of  personal  notice  to  a  suit  upon  a  judgment 
rendered  in  the  State  of  New  York.  The  plaintiff  replied  that 
the  record  averred  personal  service  and  appearance  by  attorney, 
whereby  the  defendant  was  estopped ;  to  which  there  was  a  de- 
murrer. 

After  presenting  the  line  of  argument  in  Starbuck  v.  Murray, 
Mr.  Justice  Green,  speaking  for  the  court,  says :  "  In  considering 
the  validity  of  this  course  of  argument,  the  question  forces  itself 
upon  the  mind  irresistibly,  whether  the  Supreme  Court  of  New 
York  or  of  Massachusetts  ever  adopted,  or  would  for  a  moment 
listen  to,  such  or  any  similar  arguments,  in  a  suit  brought  upon 
a  record  of  one  of  its  own  judgments ;  and  if  not,  does  not  this 
argument  clearly  import  a  want  of  that  faith  and  credit  wliich  the 
Constitution  and  law  of  Congress  obliges  the  courts  in  every  State 
to  give  to  the  records  and  judicial  proceedings  of  the  courts  of 
every  other  State  ?  To  say  that  under  the  operation  of  a  rule 
which  a  State  court  unhesitatingly  applies  to  its  domestic  records 
of  judgments,  a  court  of  equal  and  the  highest  dignity  of  a  sister 
State  could  always  sustain  its  jurisdiction,  if  it  had  any  solicitude 
to  do  so,  and  for  that  reason  to  allow  facts  appearing  upon  its 
records,  material  to  the  validity  of  its  judgments,  to  be  contro- 
verted by  plea,  and  disproved  upon  an  issue  to  the  country,  seems 
to  me  to  be  treating  such  records  with  more  doubt  and  suspicion 
of  their  integrity  than  with  faith  and  credit. 

"  That  the  courts  of  New  York  would  not  allow  the  fact  of  per- 
sonal service  of  the  declaration  and  notice  of  rule  to  plead,  ap- 
pearing upon  the  record  in  the  case  before  us  to  be  controverted 
by  plea  or  proof,  in  an  action  upon  the  judgment  in  that  State, 
there  can  be  no  doubt.^ 

"  But  it  is  said  that  the  doctrine  that  the  jurisdiction  of  the 
court  rendering  a  judgment  may  be  inquired  into,  when  a  suit  is 
brought  in  the  courts  of  another  State  on  that  judgment,  notwith- 
standing what  may  appear  upon  the  record,  does  not  depend 
merely  upon  the  authority  of  adjudged  cases,  but  has  a  better 
foundation  ;  that  it  rests  upon  a  principle  of  natural  justice ;  that 

1  Wilcox  t'.  Kassick,  2  Mich.  165.  Noyes,   lb.   296;   Green  v.  Ovington,   16 

^  Adams  v.  Gilbert,  9  Wend.  499  ;  Jack-    Johns.  55.     See  also  Smith  v.  Bowditch,  7 
son  0.   Stewart,  6  Johns.  34 ;  Denton  v.     Pick.  137. 
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no  man  is  presumed  to  be  condemned  without  the  opportunity  of 
making  a  defence,  or  to  have  his  property  taken  from  him  by  a 
judicial  sentence,  without  showing,  if  he  can,  the  claim  against 
him  to  be  unfounded.  This  great  principle  of  natural  justice  will 
never  be  denied  here ;  but  is  the  right,  which  it  acknowledges  and 
protects,  violated  by  making  the  record  conclusive  ?  In  the  case 
of  Hoxie  V.  Wright,^  the  Supreme  Court  of  Vermont  say  that  if 
the  defendant  was  entitled  to  relief,  he  might  on  good  cause  shown 
have  obtained  a  stay  of  proceedings  in  the  action  then  pending, 
while  he  had  pursued,  or  had  time  to  pursue,  any  remedy  open  to 
him  ;  and  if  he  had  paid  the  demand  on  which  the  judgment  was 
rendered,  etc.,  it  would  unquestionably  have  furnished  ground  for 
an  audita  querela,  or  a  motion  to  set  aside  the  judgment.^  ....  By 
debarring  the  defendant  from  attacking  the  record  of  a  judgment 
against  him,  collaterally  in  an  action  brought  in  another  State,  he 
is  not  therefore  condemned  without  the  opportunity  of  making  a 
defence." 

The  conclusions  arrived  at  were  these :  — 

1.  "  That  in  an  action  in  one  State  upon  the  judgment  of  a 
court  of  general  jurisdiction  of  another  State,  no  plea  or  proof 
can  be  received  in  contradiction  of  any  material  fact  appearing  by 
the  record,  unless  such  plea  or  proof  would  be  received  in  an 
action  upon  it  in  the  court  in  which  it  was  rendered.^ 

2.  "  That  if  the  record  shows  a  want  of  jurisdiction,  the  judg- 
ment is  a  nullity. 

3.  "  That  if  the  record  does  not  show,  either  that  the  court  had, 
or  that  it  had  not,  jurisdiction,  the  jurisdiction  will  be  presumed  ; 
but  in  such  case  facts  showing  a  want  of  jurisdiction  may  be 
alleged  by  plea,  and  if  established  a  recovery  may  thus  be  de- 
feated ;  and 

4.  "  That  where  the  record  shows  that  the  process  was  not  per- 
sonally served,  and  that  the  defendant  did  not  appear  in  person 
in  the  suit,  but  that  an  attorney  of  the  court  appeared  for  him, 
and  made  defence,  the  authority  of  such  attorney  so  to  appear 
will  be  presumed."  Whether  the  authority  of  counsel  in  such  case 
could  be  questioned  was  not  determined. 

The  doctrine  of  Starbuck  v.  Murray  has  also  been  considered 

1  2  Vt.  263.  «  This  is  tlie  rule  established  in  the  Su- 

2  See  also  Field  v.  Gibbs,  I  Peters  C.  C.     preme  Court  of  the  United  States  in  Hamp- 
156 ;  Lincoln  v.  Tower,  2  McLean,  473.         ton  v.  McConnel,  3  Wheat.  234. 
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and  rejected  in  the  Supreme  Court  of  Missouri,  upon  grounds 
similar  to  those  taken  by  the  court  in  Michigan.^ 

In  a  case  before  one  of  the  most  distinguished  American  jurists  ^ 
involving  a  decision  of  a  Mexican  tribunal,  the  learned  judge,  in 
speaking  of  the  allegation  of  personal  notice,  said  :  "  Supposing 
the  proceedings  before  the  Mexican  tribunal  to  be  in  all  respects 
unexceptionable,  my  opinion  is  that  the  allegations  in  those  pro- 
ceedings, as  to  the  appearance  of  the  master  before  the  court, 
and  his  being  heard  before  the  decjee  of  condemnation,  would 
be  conclusive  on  the  parties,  and  would  not  be  traversable  or  re- 
examinable  in  the  present  case.  But  if  the  defence,  be  that  the 
proceedings  were  not  merely  irregular  and  illegal,  but  were 
founded  in  a  positive  fraud,  and  that  in  point  of  fact  the  whole 
record  was  but  a  tissue  of  false  accusations  and  false  statements 
and  false  proofs,  made  up  to  cover  the  fraud,  in  which  the  seizing 
and  prosecuting  parties  were  all  confederate,  I  should  think  that 
evidence  was  admissible  to  show  that  the  master  never  was  sum- 
moned, never  did  appear,  and  never  was  heard  before  the  con- 
demnation, in  order  to  establish,  ^ro  tanto,  the  fraud." 

The  doctrine  of  the  conclusiveness  of  the  record  in  such  cases 
has  been  maintained  by  several  other  respectable  courts,  upon 
grounds  either  not  stated,  or  substantially  the  same  as  those 
already  presented.^ 

The  point  has  never  been  precisely  presented  in  the  Supj-eme 
Court  of  the  United  States,  where  alone  an  authoritative  rule  can 

1  Wilson  V.  Jackson,  10  Mo.  330.  him,  and  that  he  (the  attorney)  did  appear 

*  Mr.  Justice  Story  in  Bradstreetw.Nep-  accordingly.      The    court  say  that  such 

tune  Ins.  Co.,  3  Sum.  600,  604.  proof  would  be  adding  to  the  record;  while 

'  Westcott  V.  Brown,  13  Ind.  83  ;  Law-  they  also  say  that  the  plea  of  the  defendant 

rence  ».  Jarvis,  32  III.   304 ;    Welch  v.  only  raised  the  question  whether  the  jndg- 

Sykes,  3  Gilm.  197  ;  Baltzell  v.  Nosier,  1  ment  sued  upon  was  a  record  or  not.  This 

Clarke  (la.),  5S8 ;  Taylor  v.  Bunyan,  3  is  strangely  illogical.    It  amounts  to  this, 

lb.  474;   Walker  v.  Lathrop,  6  lb.  516;  that  the  judgment  was  not  a  record  as  to 

Lapham  v.  Briggs,  27  Vt.  26  ;  Fritchett  the  defendant  so  as  to  estop  him  to  deny 

V.   Clark,   4   Har,   (Del.)    280;    Thomp-  the  jurisdiction ;  it  wo*  a  record  as  to  the 

son  V.  Emmert,  4  McLean,  96.    In  Noyes  plaintiff,  so  as  to  estop  him  from  making 

V.  Butler,  6  Barb.  613,  the  defendant  to  the  proposed  reply  to  the  plea  of  the  de- 

asuit  upon  a  judgment  of  another  state  fendant.    Now  the  judgment,  at  this  stage, 

pleaded  that  he  had  not  been  notified  and  either  was  a  record,  or  it  was  not ;  if  it 

had  not  appeared.      The   record  recited  was,  the  defendant  would  be  estopped  to 

that  "the  parties  appeared."    The  court  dispute  it;  if  it  was  not,  it  could  not  estop 

held  the  plea  good,  and  refused  to  allow  the  plaintiff   to    make   the    reply.     The 

the  plaintiff  to  show  that  the  defendant  estoppel  must  be  mutual. 
had  employed  an  attorney  to  appear  for 
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be  declared  ;  though  the  question  of  the  right  of  denying  the  juris- 
diction, where  there  were  no  specific  allegations  in  the  record  show- 
ing it,  has  arisen,  as  we  have  seen,  and  been  answered  affirm- 
atively.^ And  the  language  of  Mr.  Justice  Marcy,  in  Starbuck  v. 
Murray,  has  been  quoted  with  approval,^  though  not  in  a  case  in 
which  there  was  an  attempt  to  dispute  a  specific  allegation  of  juris- 
diction. But  we  have  seen,  in  a  case  already  referred  to,^  that  that 
court  on  one  occasion  expressed  themselves  in  a  strong  dictum 
against  the  power  to  dispute  ^n  allegation  of  service  or  appearance. 

Tlie  cases  holding  the  affirmative  have  all,  or  nearly  all,  been 
founded  on  the  doctrine  in  Starbuck  v.  Murray  ;  and  even  in  Mas- 
sachusetts the  contrary  was  for  a  considerable  length  of  time  sup- 
posed' to  be  the  law,  and  the  doctrine  declared  in  the  State  of  New 
York  was  not  received  until  quite  recently.*  Chief  Justice  Shaw's 
opinion  in  the  case  cited  was  evidently  based  in  part  upon  a 
dictum,  stated  by  himself  a  few  years  earlier,  in  Bodurtha  v. 
Goodrich.^  Prior  to  that  time  it  had  been  understood  that  the 
record  could  not  be  disputed,  and  that  Hall  f .  Williams*  main- 
tained that  doctrine.  This  even  seems  to  have  been  the  view 
entertained  of  that  case  by  the  learned  chief  justice  himself  at  one 
time ; '  and  other  courts  cited  it  for  the  same  position.* 

But  upon  principle  we  cannot  see  how  the  doctrine  in  Starbuck 
V.  Murray  can  be  sustained.  The  act  of  Congress,  so  frequently 
referred  to,  declares,  in  effect,  that  tlie  judgments  of  courts  of  each 
State  shall  have  the  same  eflfect  as  they  would  have  where  ren- 
dered ;  no  less  effect,  no  greater.  The  comments  of  courts  of 
eminent  respectability,  given  at  length  above,  sufficiently  indicate 
what  this  means.  If  the  allegations  as  to  jurisdiction  could  not  be 
disputed  in  the  sister  State,  they  must  be  conclusive  throughout 
the  Union.  In  other  words,  the  rule  in  relation  to  domestic  judg- 
ments must  be  applied  as  well  to  this  question  as  to  the  question 
of  merits,  unless  it  should  be  proved  that  the  law  of  the  sister 
State  upon  the  subject  is  different  from  the  domestic  law.® 

1  D'Arcy  v.  Ketchum,  11  How.  165.  '  Gleason  ».  Dodd,  4  Met.  333. 

'•i  Harris  v.  Hardeman,  14  How.  334.  '  Welch  ».  Sykes,  3  Gilm.  197  ;  Westcott 

'  Shelton  v.  Tiffin,  6  How.  163.     Ante,  v.  Brown,  13  Ind.  83 ;  Wilcox  v.  Kassick, 

P-  226.  2  Mich.  165.    See  also  Woodward  v.  Tre- 

*  Carleton  o.  Bickford,   13   Gray,   591  mere,  6  Pick.  354. 

(1859).  »  This  seems  sufficient  to  show  that  the 

'  3  Gray,  508.  written  law  is  plainly  disregarded  in  al- 

"  6  Pick.  232.  lowing  an  impeachment  of  the  jurisdiction 
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It  follows  from  the  act  of  Congress  that  judgments  of  courts  of 
record  are  record  evidence  throughout  the  Union  ;  and  in  this 
proposition  all  the  authorities  agree.  If  then  the  transcript  of  the 
judgment  of  a  sister  State  is  a  record,  it  must  be  entitled  to  the 
high  credit  of  a  record  in  whole  and  in  part,  as  to  every  specific, 
essential  allegation  which  it  contains.  Jurisdictional  facts  are 
vital  parts  of  the  record,  and  how  can  it  then  be  said  that  they  may 
be  disputed  ?  If  the  judgments  in  question  were  not  records,  it 
might  be  said  with  some  propriety  that  more  credit  should  be  given 
to  matters  upon  which  an  issue  was  tried  than  to  any  otliers  ;  but 
they  are  record  evidence  ;  and  in  this  there  are  no  grades  of  credi- 
bility, and  jurisdictional  facts  are  entitled  to  the  same  credit  as  the 
judgment  upon  the  issues  of  the  case. 

We  should  then  state  the  rule  to  be,  that  where  the  record  con- 
tains an  allegation  of  specific  facts,  sufScient  to  constitute  jurisdic- 
tion, parties  and  privies  are  estopped  to  deny  the  jurisdiction  in  a 
suit  for  the  same  cause  of  action  ;  unless  the  record  w^ould  be  in- 
conclusive in  an  action  upon  the  judgment  in  the  State  in  which 
it  was  rendered. 

In  an  action  in  Missouri  upon  a  replevin  bond,  made  in  Indiana, 
it  appeared  that  a  statute  was  in  force  in  the  latter  State  which 
declared  that  when  given  for  the  stay  of  execution,  such  bond, 
from  the  date  of  its  execution,  "  shall  be  taken  as,  and  have  the 
same  force  and  effect  of,  a  judgment  confessed  in  a  court  of  record 
against  the  person  or  persons  executing  the  same,  and  against 
their  estates,  and  execution  may  issue  thereon."  But  the  court 
in  Missouri  held  that  the  act  could  have  no  extra-territorial  effect ; 
that  it  could  not  be  sued  upon  as  a  judgment  rendered  in  a  sister 
State  ;  and  that  it  was  not  within  the  Constitution  and  act  of  Con- 
gress, so  as  to  be  entitled  to  the  same  faith  and  effect  which  it 
would  receive  in  Indiana.^ 

An  action  of  debt,  under  the  following  circumstances,  was 
brought  in  South  Carolina  ^  upon  a  judgment  rendered  in  New 
York.  The  judgment  sued  upon  was  founded  upon  a  joint  note, 
and  rendered  against  the  makers  jointly.  Only  one  of  the  defend- 
ants was  served  or  appeared.  The  other  defendant  pleaded  that 
he  was  not  notified,  and  a  statute  of  New  York  was  shown,  by 
whicli  it  was  provided  that  in  actions  against  two  or  more  per- 

in  any  case  in  which  it  would  not  be  per-        ^  Foote  v.  Newell,  29  Mo.  400. 
mittcd  in  respect  to  a  domestic  judgment.  '  Menlove  v.  Oakes,  2  McMuU.  162. 
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sons,  upon  any  joint  obligation,  contract,  or  liability,  if  the  process, 
issued  against  all  the  defendants,  should  be  duly  served  upon  any 
of  them,  the  defendant  so  served  should  answer  to  the  plaintiff, 
and  in  such  case  the  judgment,  if  rendered  in  favor  of  the  plain- 
tiff, should  be  against  all  the  defendants,  in  the  same  manner  as  if 
all  had  been  served  with  process.  In  another  section  of  the  same 
statute,  it  was  provided  that  such  judgment  should  be  conclusive 
evidence  of  the  liability  of  the  defendant  personally  served,  or  ap- 
pearing ;  but  against  every  other  defendant  it  should  be  evidence 
only  of  tlie  extent  of  the  plaintiflF's  demand,  after  the  liability  of 
such  defendant  should  have  been  established  by  other  evidence. 

The  court  below  was  of  opinion  that  the  plaintiflF  could  not  re- 
cover against  the  defendant  not  served  ;  ruling  that  the  plaintiff's 
action  stood  upon  the  same  ground  as  if  it  was  upon  the  original 
cause  of  action.  Upon  appeal  the  court,  O'Neall,  J.,  said  :  "  Read- 
ing the  statute  without  the  aid  of  note  or  comment,  I  do  not  per- 
ceive how  there  ever  could  have  been  a  dispute  that  as  against  the 
defendant  [not  served]  the  judgment  was  anything  more  than  one 
in  form,  and  that  in  substance  it  concluded  nothing  against  the 
person  not  served.  For  the  provision  against  every  other  defendant 
that  it  shall  be  evidence  only  of  the  extent  of  the  plaintiff's  demand, 
after  the  liability  of  such  defendant  shall  have  been  established  by 
other  evidence,  plainly  shows  that  it  was  intended  only  as  a  final 
judgment  against  the  defendant  served,  and  that  everything  was 
left  open  against  the  other.  If  this  was  not  so,  why  was  it  provided 
that  it  should  not  even  be  evidence  of  the  extent  of  the  plaintiff's 
demand  until  after  his  liability  was  established  by  evidence  ?  This 
was  putting  the  plaintiff  to  prove  his  case  from  the  beginning. 
When  this  is  so,  there  can  be  nothing  like  a  judgment  in  its  appro- 
priate legal  sense.  For,  according  to  that,  it  is  the  final  evidence 
of  the  court  on  the  rights  of  the  parties.  Here,  however,  the  whole 
matter  is  yet  to  be  sifted  before  the  court  can  decide  that  the 
defendant  is  at  all  liable."  In  other  words,  such  judgment  on 
such  proof  only  establishes  the  amount  of  the  plaintiff's  demand, 
not  its  justice ;  this  may  be  disputed  in  an  action  upon  the  judgment. 

After  referring  to  the  decisions  of  the  courts  of  New  York,^  in 
support  of  the  above  view,  Mr.  Justice  O'Neall  proceeds :  "  But  be 
this  as  it  may,  it  is  very  clear  that  the  judgment  thus  obtained  in 

>  Carman  v.  Townsend,  6  Cow.  695 ;  S.  C.  6  Wend.  206 ;  Halliday  v.  McDougall, 
22  Wend.  270. 
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« 

New  York  can  have  no  extra-territorial  effect.  For  as  against  the 
party  not  served,  it  cannot  be  regarded  as  a  judgment,  further  than 
as  a  mere  means  by  which  the  partnership  effects  in  New  York  are 
made  liable  to  the  joint  debt.  In  this  respect  it  is  analogous  to 
judgments  in  attachment,  or  decrees  pro  confesso  against  absent 
defendants  in  equity."  ^ 

A  case  precisely  similar  occurred  in  1846,  in  the  Supreme  Court 
of  Connecticut,^  involving  the  same  statute.  It  was  urged  as 
a  reason  for  sustaining  the  action  upon  the  judgment  rendered 
in  New  York,  that  by  the  laws  of  that  State  a  similar  suit  might 
there  be  brought  upon  the  judgment  against  all  the  defendants, 
served  and  not  served,  and  that  the  plaintiff  would  not  there  be 
permitted  to  recur  to  the  original  cause  of  action,'  But  the  court 
replied  that  it  was  obvious  —  and  the  cases  cited,  from  "Wendell's 
Reports  showed  this  —  that  that  action  was  prescribed  there,  not 
because  there  was  in  fact  any  judgment  furnishing  evidence  of 
liability,  but  on  grounds  of  local  policy,  as  a  convenient  mode  of 
proceeding  for  the  recovery  of  the  original  debt  from  all  the  joint 
debtors.  The  regulation  pertained  to  the  remedy,  and  not  to  the 
merits,  which  could  not  be  thus  afifected. 

Cases  of  foreign  attachment  are  closely  allied  to  these  ;  indeed, 
the  principle  pervading  them  is  precisely  the  same.  A  case  already 
referred  to  *  affords  a  good  illustration.  The  plaintiff  in  New 
Hampshire  sued  upon  a  judgment  rendered  in  Vermont.  The 
original  writ  described  the  defendant  as  a  resident  of  the  former 
State ;  and  the  return  upon  it  showed  an  attachment  of  his  prop- 
erty in  Vermont,  and  that  he  was  then  living  out  of  that  State. 
The  court  held  that  the  action  must  fail  in  the  absence  of  anything 
in  the  record  showing  personal  notice  to  the  defendant  in  Vermont, 
or  appearance  in  the  suit.  They  said  that  the  State  of  Vermont 
might  assert  jurisdiction  over  property  situated  within  its  territorial 
limits,  though  the  owner  was  not  a  resident  of  the  State  ;  and  that 
so  far  the  proceedings  in  that  State  were  conclusive,  but  no  further.* 

We  have  already  noticed  the  fact  that  the  statement  is  sometimes 
made  in  the  books  that  actions  upon  foreign  attachment  are  pro- 
ceedings in  rem,  so  far  as  the  property  attached  is  concerned  ;  and 

1  See  Buckner  v.  Archer,  1  McMull.  85 ;  »  Mervin  v.  Kumbel,  23  Wend.  293. 

Lesterjette  v.  Ford,  lb.  86,  note,  cited  by  *  Downer  v.  Shaw,  22  N.  H.  277. 

court.  '  Hall  v.  Williams,  6  Pick.  232,  241, 

"  Wood  V.  Watkinson,  1 7  Conn.  500.  cited  by  the  court. 
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we  have  shown  that  the  statement  is  wholly  incorrect.^  The  case 
of  Woodruff  V.  Taylor  ^  shows  that  legislation  cannot  change  the 
nature  of  such  proceedings.  It  was  an  action  of  trespass  for 
taking  certain  personal  property.  The  defendant  pleaded  that  he 
had  recovered  judgment  in  the  Court  of  King's  Bench,  in  Canada, 
against  one  Smith,  and  that  he  had  thereupon  taken  out  a  writ  of 
fieri  facias,  which  he  caused  to  be  levied  upon  the  property  in  con- 
troversy in  this  suit,  as  the  property  of  Smith,  and  that  the  prop- 
erty was  duly  sold,  and  its  avails  paid  into  court,  by  the  sheriff's 
bailiff ;  that  one  Johnson  then  appeared,  and  claimed  to  be  also  a 
creditor  of  Smith,  and  demanded  an  apportionment  of  the  avails  of 
the  property,  and  that  the  court  thereupon  ordered  an  apportion- 
ment ;  that  there  was  a  law  of  Canada,  that  when  the  proceeds  of 
property  sold  o»  execution  are  thus  paid  into  court,  any  person 
having  any  claim  to  the  property  may  enter  an  appearance  in 
court,  and  that  if  he  neglect  to  do  so,  and  judgment  of  distribution 
is  rendered,  as  was  done  in  this  case,  such  judgment  is  conclusive, 
both  as  to  the  title  of  the  property  and  the  amount  of  damages  and 
costs,  and  is  a  bar  against  all  persons  to  any  and  all  actions  founded 
upon  any  title,  claim,  or  possession  in  or  to  the  property.  The 
plaintiff  replied  that  the  property  in  question  belonged  to  himself, 
and  not  to  Smith,  and  that  during  all  the  time  of  the  pendency  of 
the  proceedings  in  Canada  he  was  a  citizen  and  resident  of  the 
United  States,  and  that  he  had  no  notice  of  such  proceedings. 

The  court  held,  upon  demurrer,  that  the  proceedings  in  Canada 
could  not  be  considered  as  in  rem,  and  that  the  replication  was  a 
good  answer  to  the  plea. 

We  have  sufficiently  shown  that  judgments  on  foreign  attach- 
ment cannot  be  considered  as  in  rem  ;  but  we  desire  to  illustrate 
the  additional  principle,  by  this  case,  that  no  country  can  by  legis- 
lation make  proceedings  in  personam  conclusive  against  the  world. 
The  Legislature  may  declare  such  proceedings  conclusive  against 
all  the  citizens  of  the  State ;  but  unless  they  partake  of  the  real 
character  of  proceedings  in  rem,  as  by  being  adjudications  upon  the 
status  of  a  person  or  thing,  they  can  have  no  effect  .beyond  the 
jurisdiction  of  the  State,  except  upon  such  non-residents  as  have 
been  served  with  notice  within  the  jurisdiction,  or  as  have  appeared 
in  the  case. 

The  books  contain  a  multitude  of  cases  of  this  class  ;  but  they 

I  Ante,  pp.  11,  12.  a  20  Vt.  65. 
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are  not  distinguishable  in  principle,  "and  seldom  in  fact,  from  the 
above.  All  agree  that  such  judgments  are  conclusive  between  the 
parties  as  to  the  property  within  the  jurisdiction  of  the  State,  but 
void  as  judgments  in  personam,  unless  founded  upon  personal  ser- 
vice or  appearance.^ 

The  principle  upon  which  these  cases  proceed  is  one  of  univer- 
sal application,  both  as  to  judgments  of  the  sister  States  of  the 
Union,  and  those  of  foreign  countries.  It  may  be  thus  stated : 
The  Legislature  cannot  give  extra-territorial  effect  to  any  matters 
or  proceedings,  as  judgments,  which  are  not  based  on  personal 
notice  to  or  appearance  by  the  defendant,  and  trial  before  a  court 
of  competent  jurisdiction.  These  are  elements  necessary  to  the 
validity  of  every  judgment  in  personam  when  under  consideration 
in  the  courts  of  any  other  State  or  country.* 

It  is  an  important  question,  whether  the  judgments  of  a  sister 
State  may  be  attacked  for  fraud,  in  the  courts  of  any  other  State. 
The  books  are  not  wanting  in  dicta  in  the  affirmative ;  ^  but  up- 
wards of  thirty  years  ago  there  was  an  express  decision  of  the 
question  in  the  negative,  by  the  Supreme  Court  of  Ohio.*  The 
facts,  as  they  appear  in  the  report  of  the  case  cited,  were  these : 
The  suit  was  debt  upon  a  judgment  recovered  in  Virginia.  The 
defendant,  in  his  first  plea,  pleaded,  in  general  terms,  that  the 
judgment  sued  upon  was  obtained  by  fraud  ;  and  in  the  second 
and  third  pleas,  the  fraud  relied  upon  was  specially  alleged.  Issue 
of  fact  was  joined  upon  the  first,  and  a  demurrer  was  entered  to 
the  second  and  third  pleas.  We  quote  at  some  length  from  the 
opinion  of  the  court,  delivered  by  Mr.  Justice  Grimke. 

"  It  is  remarkable,"  said  he,  "  that  this  question  has  never  re- 
ceived a  precise  determination.  The  books  abound  so  fully  in  the 
general  doctrine  that  fraud  avoids  all  judicial  acts,  and  the  propo- 
sition is  so  often  asserted  in  terms  which  import  that  a  judgment 

*  Lincoln  o.   Tower,  2   McLean,  473  ;  MacCanhy,  2  Barn.  &  Ad.  951 ;  Vanquelin 

Westerwclt  v.  Lewis,  lb.   511;    Steel  v.  t>.  Bouard,  IS  Com.  B.  N.  S.  341;  Meeus 

Smith,  7  Watts  &  S.  447 ;  Miller  v.  Miller,  v.  Thellusson,  8  Ex.  638.     See  also  the  au- 

1  Bail.  242  ;  Chamberlain  v.  Faris,  1   Mo.  thorities  cited  in  the  notes  to  the  preceding 

517;  Wilson  v.  Nllcs,  2  Hall,  358;  Wat-  pages. 

kins  V.  Holraan,  16  Peters,  25  ;  Barrow  v.  '  Holt  v.  AUoway,  2  Blackf.  108  ;  Bor- 

West,  23  Pick.  270;  Whiting  v.  Johnson,  den  v.  Fitch,  15  Johns.  121 ;    Andrews  v. 

5  Dana,  390.  Montgomery,  19  Johns.  162  ;  Shumway  i>. 

'  2  Buchanan  u.  Kucker,  9  East,  192 ;  S.  Stillman,  4  Cow.  292.     See  Lucas  v.  Bank 

C.  1  Camp  65 ;  Smith  v.  Nicolls,  7  Scott,  of  Darien,  2  Stewt.  280. 

147;  S.  C.  5  Bing.  N.  C.  208;  Becquet  v.  *  Anderson  v.  Anderson,  8  Ohio,  108. 
16 
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may  for  that  cause  be  impeached  collaterally,  that  one  would  ex- 
pect to  meet  with  several  cases  in  which  the  question  has  been 
directly  adjudged.  In  Borden  v.  Fitch,i  the  defence  was  placed 
on  the  ground  of  want  of  jurisdiction,  in  the  Supreme  Court  of 
Vermont,  to  decree  a  divorce ;  the  defendant  to  the  petition  re- 
siding in  another  State,  and  having  no  notice  of  the  proceedings. 
It  is,  however,  said  by  the  court,  that  as  the  decree  was  obtained 
by  false  and  fraudulent  representations,  it  was  void  ;  and  Fermor's 
Case^  is  relied  upon  as  the  only  authority But  it  is  im- 
portant to  examine  Fermor's  Case.  It  was  a  bill  in  chancery  to 
annul  a  fine  ;  that  is,  it  was  a  proceeding,  directly  instituted,  to 
get  rid  of  a  judgment  at  law.  Richard  Fermor,  the  plaintiff, 
demised  land  to  the  defendant,  Thomas  Smith,  for  twenty-one 
years.  Afterwards  Smith  fraudulently  levied  a  fine,  to  bar  the 
plaintiff  of  the  inheritance.  And  it  appears  to  have  been  a  great 
question  then  whether  the  plaintifif  could  be  relieved,  even  in 
chancery  ;  for  it  is  said  that  it  was  debated  two  days,  before  all  the 
judges  of  England,  and  the  barons  of  the  Exchequer,  when  it  was 
finally  determined  in  his  favor.  So  that  Fermor's  Case,  so  far 
from  being  an  authority  in  support  of  the  position  that  a  judgment 
may  be  impeached  collaterally,  is  an  authority  the  other  way 

"  With  regard  even  to  foreign  judgments,  there  appears  now  to 
be  the  strongest  inclination  to  depart  from  the  doctrine  that  they 
are  only  prima  facie  evidence." 

After  referring  to  cases  already  considered,  holding  to  the  con- 
clusiveness of  foreign  judgments,^  he  proceeds  to  say :  — 

"  If  such  is  the  view  which  is  now  taken  of  the  efficacy  of  for- 
eign judgments,  what  shall  we  say  of  the  attempt  to  impeach 
collaterally  a  judgment  of  a  sister  State,  which  has  all  the  force 
and  validity  of  a  domestic  judgment  ?  That  it  cannot  be  vindi- 
cated either  upon  principle  or  authority,  and  that  although  loose 
dicta  in  abundance  may  be  found  to  countenance  it,  yet  that  it  has 
no  root  either  in  English  or  American  jurisprudence." 

The  learned  judge  was  mistaken  in  the  statement  that  there 
had  been  no  prior  determination  of  the  question  at  the  time  he 
decided  this  case.  The  point  had  been  raised  several  years  earlier 
iu  Massachusetts ;  and  the  same  rule  had  been  declared.*    The 

>  15  Johns.  121.  Hardw.  89;  Martin  v.  NicoDs,  3  Simons, 

2  3  Coke,  77.  458. 

»  Tarleton  d.  Tarieton,  4  Maule  &  S.  *  McKae  v.  Mattoon,  13  Pick.  53.    See 

20 ;    Boucher   v.    Lavfson,    Caa.    Temp.  Homer  v.  Fish,  1  Pick.  435. 
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court  in  the  case  cited  said  that  if  this  were  not  the  law,  there 
would  be  no  end  of  litigation.  If  the  first  judgment  were  to  be 
impeached  for  fraud,  the  second  was  liable  to  the  same  attack,  and 
the  third  also,  and  so  on.  The  law  would  become  a  game  of 
frauds,  in  which  the  greatest  rogue  would  become  the  most  suc- 
cessful player.  The  doctrine  of  this  case  was  recently  held  by 
the  Supreme  Court  of  Connecticut.^ 

There  has  been  conflict  also  as  to  whether  such  a  judgment 
may  be  restrained.  In  a  case  in  the  Court  of  Chancery  of  New 
York,*  the  complainant  sought  to  restrain  the  defendants  from 
prosecuting  a  suit  in  the  Supreme  Court  upon  a  judgment  re- 
covered by  them  against  the  complainant,  in  Massachusetts.  His 
bill  alleged  that  the  judgment  referred  to  had  not  been  entered, 
filed,  or  docketed,  at  the  time  alleged  in  the  declaration  in  the 
Supreme  Court,  or  for  many  years  thereafter;  that  no  verdict 
was  ever  rendered,  and  that  there  had  been  no  assessment  of 
damages  ;  that  the  alleged  judgment  had  been  entered  some 
three  years  after  the  time  stated  in  the  declaration,  through  the 
mistake  or  collusion  of  the  clerk,  and  by  the  fraud  and  procure- 
ment of  the  defendants  in  the  present  suit,  or  their  agents, 
without  lawful  warrant  or  authority.  The  bill  was  demurred  to, 
and  the  demurrer  sustained  on  appeal. 

Chancellor  Walworth  said  that  if  the  judgment  had  been  fraudu- 
lently entered,  the  proper  remedy  was  an  application  to  the  court 
in  Massachusetts  to  set  it  aside,  and  to  take  the  spurious  record 
ofiF  the  files  of  the  court.  It  would  not  be  according  full  faith 
and  credit  to  the  record  of  a  judgment  rendered  in  another  State, 
if  the  party  against  whom  it  purported  to  have  been  obtainec^ 
should  be  allowed  to  show,  in  another  State,  that  no  such  judg- 
ment was  given,  or  authorized  to  be  entered  by  the  court,  but 
that  it  had  been  fraudulently  made  up  and  filed. 

The  Supreme  Courts  of  Connecticut  and  Georgia  have  recently 
declared  a  diflferent  rule  ; '  and  the  Supreme  Court  of  Iowa  have 
made  a  decision  not  in  harmony  with  this  case.* 

The  Iowa  case  referred  to  was  a  suit  upon  a  judgment  rendered 
in  Kentucky,  in  an  action  of  slander.  The  court  below,  acting  as 
a  jury,  found  that  the  defendant,  a  resident  of  Kentucky  when 
the  suit  for  slander  was  begun,  had  removed  to  Iowa,  after  em- 

1  Sanford  v.  Sanford,  28  Conn.  6,  28.        v.  Schenerman,  40  Ga.  206.     See  Dobson 

«  Bicknell  ii.  Field,  8  Paige,  440.  v.  Pearoe,  12  N.  Y.  156. 

•  Pearce  i'.  Olney,  20  Conn.  544 ;  Engel        *  Bogers  v.  Gwinn,  21  Iowa,  58. 
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ploying  counsel  to  defend  the  case ;  that  subsequently  he  ap- 
peared, but  the  cause  was  passed  ;  that  afterwards  he  saw  the 
plaintiff,  who  then  assured  him  that  he  would  dismiss  the  suit, 
and  that  he,  the  defendant,  need  not  come  back  from  Iowa  to 
defend  the  case  any  further ;  that  the  defendant,  relying  upon  this 
assurance,  left  for  his  home  in  Ibwa  ;  and  that  the  plaintiff  a  year 
later  called  up  the  case,  in  the  absence  of  the  defendant,  and  with- 
out notifying  him,  and  obtained  the  judgment  now  sued  upon. 
The  judgment  of  the  court  below,  upon  these  facts,  was  in  favor 
of  the  defendant ;  and  this  judgment  was  affirmed  in  the  Supreme 
Court.i 

Mr.  Justice  Dillon,  who  delivered  the  opinion  in  the  case,  after 
stating  that  the  circuitous  practice  of  a  bill  in  chancery  to  enjoin 
the  action  at  law  was  no  longer  necessary,  under  the  practice  in 
that  State,  and  that  therefore  if  the  facts  pleaded  were  sufficient 
either  in  law  or  equity  to  constitute  a  defence,  the  plaintiff  must 
fail,  passed  on  to  the  main  point  in  question.  He  said  that  the 
courts  were  in  the  constant  habit  of  relieving  parties  on  equitable 
terms  from  judgments  rendered  against  them  in  consequence  of 
the  fraudulent  acts  of  the  successful  party,  or  his  attorney.^  "  If 
the  judgment  sued  on,"  he  continued,  "  had  been  rendered  by  a 
court  in  Iowa,  the  facts  found  by  the  court  below  would  be  a  good 
defence,  at  least  in  equity,  to  an  action  upon  it,  or  sufficient  to  re- 
quire a  court  of  equity,  upon  petition  filed  for  that  purpose,  to 
cancel  it.  And  we  cannot  doubt  that  they  would  be  so  regarded 
by  the  courts  of  Kentucky,  if  this  action  had  been  brought  in  that 
State,  or  if  the  defendant,  in  that  State,  had  sought  relief  against 
the  judgment.  So  that  if  we  should  hold  as  the  appellant  insists 
we  should,  we  would  be  giving  to  the  judgment  of  the  court  of 
one  sister  State  a  greater  force  and  effect  than  we  would  give  to  a 
like  judgment  rendered  by  our  own  courts." 

1  In  Lackenbach  v.  Anderson,  47  Penn.  and  that  even  both  of  these  allegations 

St.  123,  —  a  suit  upon  a  judgment  rendered  might   not    have   been    sufiScient,  unless 

in  New  York,  —  the  defendant,  a  resident  the  judgment  itself  had  been  obtained  by 

of  Pennsylvania,  offered  to  prove  that  he  fraud. 

had  been  deceived  and  decoyed  into  New  See  also  Crawford  v.  White,  17  Iowa, 

York  for  the  purpose  of  procuring  service  560 ;  Potter  «.  Parsons,  14  Iowa,  286. 

on  him,  and  that  service  was  thus,  and  not  '^  He  cited  Harshey  v.  Blackmarr,  20 

otherwise,  effected.     The  court  held  that  it  Iowa,  161 ;  5  Am.  Law  Reg.  N.  S.  389;  2 

was  not  sufficient  to  show  that  service  had  Story,  Eq.  §§  194,  195  ;  Pearce  v.  Olney, 

been  obtained  by  fraud,  but  that  the  jus-  20  Conn.  544  ;  Dobson  v.  Pearce.  12  N.  Y. 

tice  of  the  claim  should  have  been  denied ;  156  ;  Milne  v.  Van  Buskirk,  9  Iowa,  558. 
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In  a  suit  for  an  injunction  against  proceedings  at  law  upon  a 
judgment  of  a  sister  State,  founded  upon  facts  quite  similar  to 
those  in  the  case  just  under  consideration,  the  Supreme  Court  of 
Connecticut  came  to  the  same  conclusion,^  and  sustained  the  in- 
junction. The  court  said  that  this  was  no  attempt  to  impeach  the 
validity  of  the  judgment  of  another  State ;  that  the  court  of 
equity  did  not  presume  to  direct  or  control  the  court  of  law ;  but 
it  considered  the  equities  between  the  -parties,  and  acted  upon  she 
person,  restraining  him  from  instituting  or  prosecuting  the  action. 

But  the  question  in  its  legal  aspect  has  recently  received  an 
authoritative  decision  from  the  Supreme  Court  of  the  United  States, 
the  court  of  last  resort  in  matters  relating  to  the  Federal  Consti- 
tution and  acts  of  Congress.^  The  court  said  that  unless  the 
merits  were  open  to  exception  and  trial  between  the  parties,  it  was 
difficult  to  see  how  the  plea  of  fraud  could  be  admitted  to  the 
action  upon  a  judgment  of  a  sister  State.  Whether  an  action  on 
such  judgment  could  be  restrained  or  not  was  not  determined. 

The  dicta  to  the  contrary  may  now  be  considered  as  over- 
ruled, and  the  doctrine  established  that  judgments  of  one  State 
cannot  be  avoided  in  another  for  fraud,  while  in  full  force  where 
rendered,  unless  indeed  the  plea  of  fraud  would  there  be  good  ;  ^ 
and  as  the  same  pleas  would  be  good  in  a  sister  State  that  would 
be  good  in  an  action  upon  the  judgment  at  home,  it  follows  that  if 
the  judgment  has  been  limited  or  restrained,  as  by  injunction,  in 
the  domestic  court,  the  fact  may  be  pleaded,  or  perhaps  a  similar 
proceeding  may  be  maintained,  in  any  other  State,  when  it  is 
sought  to  enforce  the  judgment.* 

But  as  has  already  been  intimated,  it  is  quite  probable  that  a 

i  Pearce  ».  Olney,  20  Conn.  544.     See  erwise,  and  a  plea  of  fraud  good  as  to 

Dobson  V.  Pearce,  12  N.  Y.  156.  a  home  judgment,  it  would  be  good  when 

2  Christmas  v.   Russell,   5  Wall.   290.  pleaded  to  a  judgment  of  such  State  in  any 

See  also  Granger  v.  Clark,  22  Maine,  130 ;  other  part  of  the  Union. 

Boston  &  W.  B.  Co.  u.  Sparhawk,  1  Allen,  *  In  one  case  it  was  held  that  chancery 

448;  Atkinson  v.  Allen,  12  Vt.  624  ;  Ham-  would  restrain  a  party  from  proceeding  at 

mond  v.  Wilder,  25  Vt.  342  ;  Embury  v.  law  upon  a  judgment  of  a  sister  State  be- 

Conner,  3  Comst.  522.  fore  he  had  made  any  attempt  to  enforce 

°  Christmas  ».  Russell,  supra,  was  based  it ;  and  this,  too,  though  the  attack  was 

on  the  doctrine  that  Arand  is  no  ground  for  directly  upon  tha  merits  of  the  case.    Win- 

the  impeachment  of  a  domestic  judgment ;  Chester  v.  Jackson,  3   Hay.  305  ;  S.  C. 

and  it  would  seem  to  follow  from  the  doc-  Cooke,  420.    But  this  was  clearly  an  er- 

trine  of  Hampton  v.  McConnell,  3  Wheat,  roneous  view  of  the  law. 
234,  that  if  the  law  of  any  State  is  other- 
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different  rule  may  prevail  as  to  judgments  rendered  in  foreign 
countries ;  for  the  rule  in  the  American  States,  as  we  have  seen,  is 
founded  upon  the  fundamental  law  of  the  land,  which  expressly 
applies  only  to  the  judgments  of  the  sister  States.  In  the  dicta 
which  we  have  referred  to  as  sustaining  the  plea  of  fraud,  the 
judges  perhaps  failed  to  notice  the  distinction  between  the  two 
classes  of  judgments. 

But  suppose  the  plaintiff,  instead  of  suing  upon  the  foreign 
judgment,  prefers  to  bring  suit  de  novo,  on  the  original  cause  of 
action  :  will  the  former  judgment  in  his  favor  estop  him  ?  Let  us, 
as  heretofore,  answer  the  inquiry  by  considering,  first,  the  judg- 
ments of  colonies  and  foreign  countries,  and,  secondly,  those  of  the 
sister  American  States. 

This  question  was  directly  raised  in  the  English  Court  of  Com- 
mon Pleas,  in  the  year  1839,  in  the  well-known  case  of  Smith  v. 
NicoUs.^  This  was  an  action  on  the  case,  for  an  unfounded 
charge,  as  alleged  in  the  first  count  of  the  declaration,  of  illegal 
trading  and  seizure  of  the  plaintiff's  ship,  the  Admiral  Owen. 
Among  other  things  the  defendant  pleaded,  substantially,  that  the 
plaintiff  had  impleaded  him  in  the  Vice-Admiralty  Court  of  Sierra 
Leone,  upon  the  same  cause  of  action,  and  obtained  judgment ; 
and  that  this  still  remained  in  full  force  and  effect.  The  issue  was 
finally  raised  upon  demurrer  to  a  replication  to  this  plea.  Judg- 
ment was  given  for  the  plaintiff.  Chief  Justice  Tindal  said  that 
the  broad  question  was  whether  the  plea  of  judgment  recovered 
was  such  as  to  deprive  the  plaintiff  of  the  right  of  suing  in  Eng- 
land upon  his  original  cause  of  action,  or  whether  it  amounted  to 
more  than  an  agreement  as  to  the  quantum  of  damages.  No 
case,  he  said,  had  been  cited  for  the  defendant,  and  none  could  be 
found,  to  show  that  a  judgment  of  this  kind  stood  upon  the  same 
footing  as  a  judgment  recovered  in  one  of  the  superior  courts  of 
Westminster.  The  ground  upon  which  a  judgment  recovered  in 
the  courts  of  England  was  held  to  be  a  bar  was  that  the  nature  of 
the  debt  or  demand  was  changed ;  the  plaintiff  had  a  higher 
remedy  ;  he  had  a  judgment  of  a  court  of  record  upon  which  an 
immediate  execution  might  be  issued,  and  consequently  it  would 
be  very  superfluous,  and  give  encouragement  to  much  useless 
litigation,  and  create  unnecessary  delay  and  expense,  if  he  might 
*  commence  de  novo,  and  bring  a  second  suit  for  the  same  debt  or 

1  7  Soott,  147 ;  S.  C.  6  Bing.  N.  C.  208. 
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ground  of  complaint.  It  had  therefore  always  been  held  that 
where  a  plaintiff  had  obtained  judgment  in  a  court  of  record, 
whether  in  an  action  for  debt  or  for  damages,  the  original 
cause  of  action  became  merged  or  extinguished  by  the  higher 
remedy. 

The  Vice-Admiralty  Court,  he  stated,  was  not,  in  the  first  place, 
a  court  of  record  ;  and  its  judgment  could  not  be  put  upon  higher 
ground  than  one  obtained  in  a  common-law  proceeding  of  a  colo- 
nial court,  if  as  high.  It  was  familiar  to  all  that  the  only  mode 
of  proceeding  upon  such  a  judgment  in  England  was  by  bringing 
an  action  upon  it,  in  which  action  the  judgment  of  the  colonial 
court  formed  the  evidence.  The  first  ground  of  distinction, 
therefore,  between  such  a  judgment  and  a  judgment  of  a  court  of 
record  in  England  was,  that  upon  the  latter  there  was  an  imme- 
diate remedy  by  execution,  whereas  the  former  could  only  be  en- 
forced by  having  recourse  to  another  action.  He  next  referred  to 
a  possible  ground  of  distinction  in  respect  tp  the  conclusiveness  of 
domestic  and  foreign  judgments,  —  a  matter  already  suflBciently 
noticed.  He  then  said :  "  If  the  judgment  has  not  altered  the 
nature  of  the  rights  between  the  parties,  why  is  the  plaintiff  to  be 
deprived  of  the  right  which  every  subject  of  her  Majesty  has,  to 
sue  in  the  courts  of  this  country,  for  the  debt  due  to  or  damage 
sustained  by  him  ?  It  appears  to  me  that  he  has  the  option  of 
suing  upon  his  original  ground  of  action,  or  bringing  an  action  of 
assumpsit  upon  the  foreign  judgment."  This  was  the  line  of  ar- 
gument advanced  by  the  other  members  of  the  court ;  and  the 
authority  of  the  case  has  been  uniformly  followed  in  England.^ 

The  same  doctrine  was  held  in  Texas  prior  to  the  admission  of 
that  State  into  the  Union.^  And  the  court  of  Massachusetts  hold 
that  where  judgment  was  rendered  for  the  plaintiff  in  Canada,  in  a 
suit  instituted  subsequently  to  one  brought  in  Massachusetts,  for 
the  same  cause  of  action,  a  plea  of  the  foreign  judgment,  if  it  has 
not  been  satisfied,  is  no  defence.' 

An  examination  of  the  American  cases,  however,  shows  a  dif- 
ferent rule  in  relation  to  the  judgments  of  the  sister  States.  Bank 
of  the  United  States  v.  Merchants'  Bank  of  Baltimore*  is  a  leading 

1  Bank  of  Australasia  v.  Harding,  9  '^  Wilson  v.  Tunstall,  6  Tex.  221 ;  Fra- 

Com.  B.  661 ;  Bobertson  v.  Strath,  5  Q.  B.  zier  v.  Moore,  II  Tex.  755. 

941.    See  also  the  earlier  eases  of  Hall  v.  '  Wood  v.  Gamble,  11  Cush.  8. 

Odber,  H  East,  118;  Plummer  v.  Wood-  *  7  Gill,  415. 
burne,  4  Barn.  &  C.  625  ;  S.  C.  7  Dowl.  & 
B.  25 ;  Obicini  v.  Bligh,  8  Bing.  335. 
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case.  To  an  action  of  assumpsit  in  Maryland,  the  defendant 
pleaded  as  follows  :  "  That  the  plaintiff  ought  not  to  maintain  its 
action,  inasmuch  as  the  plaintiff,  after  the  day  of  issuing  forth  the 
writ  in  this  cause,  that  is  to  say,  on  the  31st  day  of  March,  1842, 
in  a  certain  court  of  record,  called  the  District  Court  for  the  City 
and  County  of  Philadelphia,  in  the  State  of  Pennsylvania,  im- 
pleaded the  said  defendants,  in  a  plea  of  trespass  on  the  case,  for  the 
not  performing  the  same  identical  promisees  and  undertakings,  and 
each  and  every  of  them,  in  the  declaration  mentioned.  That 
afterwards,  to  wit,  on  the  23d  day  of  April,  1842,  the  plaintiffs,  by 
the  consideration  and  judgment  of  the  said  court,  recovered  on 
the  said  plea,  against  the  said  defendants,  $  159,676.20,  for  its 
damages,  which  it  had  sustained  on  the  occasion  of  the  not  per- 
forming the  same  identical  promises  and  undertakings  in  the 
declaration  mentioned.  And  that  the  said  judgment  still  remains 
in  full  force  and  effect,  and  not  the  least  reversed,  satisfied,  or 
made  void."  ^ 

To  this  plea  a  demurrer  was  entered  and  sustained  in  the  court 
below.  After  considering  and  overruling  several  objections  to  the 
form  of  the  plea,  as  that  it  should  have  been  pleaded  puis  darrein 
continuance,  and  should  have  alleged  that  the  foreign  court  had 
jurisdiction,  the  court  said :  "  And  if  it  be  true  that  the  judg- 
ment possessed  in  the  State  where  it  was  rendered  the  attribute 
of  conclusiveness ;  that  it  had  there  the  rank  and  dignity  of  a 
debt  of  record ;  that  it  was  not  re-examinable,  and  could  not  be 
controverted,  with  respect  to  the  merits  of  the  original  demand  ; 
that  the  parties  were  precluded  from  going  behind  the  judgment 
into  an  investigation  of  the  original  cause  of  action  ;  and  that  by 
the  act  of  Congress  of  the  26th  of  May,  1790,  the  same  effect  is  to  be 
attributed  to  the  judgment  by  the  courts  of  Maryland,  when  it  is 
introduced  into  the  tribunals  of  that  State  as  evidence,  or  relied 
upon  in  pleading,  to  which  it  would  be  entitled  in  the  State  where 
it  was  pronounced  ;  and  that  it  has  all  the  operation  and  force  in 
Maryland  that  could  be  claimed  for  it  in  Pennsylvania,  as  conclu- 
sive in  relation  to  the  merits  of  the  claim  and  the  subject-matter 
of  the  suit,  —  it  follows  as  an  irresistible  conclusion,  upon  the  un- 
doubted principles  of  the  common  law,  that  it  must  operate  here 
as  an  extinguishment  of  the  original  demand. 

"  We  think  it  therefore  to  be  clear,  upon  the  true  exposition  of 
the  first  section  of  the  fourth  article  of  the  Constitution  of  the 
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United  States,  and  the  act  of  Congress  passed  in  execution  of  the 
power  granted  by  the  Constitution,  and  the  doctrine  of  extinguish- 
ment, as  established  by  the  common  law,  that  the  appellee  could 
not  have  maintained  an  action  of  assumpsit,  upon  the  cause  of 
action  exhibited  in  the  record,  if  the  judgment  set  forth  in  the 
plea  had  been  obtained  in  Pennsylvania  prior  to  the  commence- 
ment of  the  suit."  The  court  added  that  though  the  judgment  in 
question  was  obtained  after  the  present  suit  was  instituted,  the  de- 
fendants were  authorized  in  specially  pleading  the  matter.^ 

In  a  similar  action  in  Connecticut,  the  defendant  pleaded  a 
judgment  against  himself  in  New  York  ;  but  it  appeared  upon  the 
trial  that  an  appeal  from  this  judgment  was  pending.  It  was 
found  that  by  the  laws  of  the  State  of  New  York  the  appeal  did 
not  supersede  the  judgment,  but  that  execution  might  issue 
thereon  at  any  time,  upon  the  application  of  the  plaintiff. 

Counsel  for  the  plaintiff  contended  that  the  judgment  was  not 
final  and  conclusive  in  New  York ;  that  an  %ction  could  not  there 
be  maintained  upon  it ;  and  that  a  transcript  of  the  record  would 
show  an  appeal  taken,  a  lis  pendens,  an  imperfect  judgment,  which 
could  not  estop  the  parties.  But  the  court,  Storrs,  C.  J.,  said  that 
the  effect  of  the  appeal  depended  upon  the  character  of  the  juris- 
diction of  the  New  York  court.  If  by  the  laws  of  New  York  a 
case  carried  before  it  by  appeal  is  to  be  retried  as  upon  original 
process,  and  it  had  jurisdiction  to  settle  the  controversy  by  a  judg- 
ment of  its  own,  and  to  enforce  the  same  by  its  own  process,  the 
appeal,  like  an  appeal  under  the  Connecticut  statutes  from  a  justice 
of  the  peace  to  the  superior  court,  would  vacate  the  judgment  of 
the  inferior  court.  But  if  the  appeal  was  in  the  nature  of  a  writ 
of  error,  and  only  carried  up  the  case  for  a  correction  of  errors, 
and  for  an  adjudication  upon  the  question  whether  the  judgment 
should  be  affirmed,  reversed,  or  modified,  and  the  court  had  only 
the  corresponding  powers,  then  such  appeal  would  not  vacate  or 
suspend  the  judgment ;  and  the  removal  of  the  case  to  a  higher 
court  would  no  more  bar  an  action  upon  the  judgment  than  the 

1  In  McGilvray  v.  Avery,  30  Vt.  538,  though  the  mere  pendency  of  the  suit  was 

the  defendant  was    sued    simultaneously  not  even  ground  for  an  abatement.   Walsh 

upon  the  same  cause  of  action  in  New  v.  Durkin,  12  Johns.  100 ;  Hatch  v.  Spof- 

Hampshire  and  Vermont.    Judgment  hav-  ford,  22  Conn.  485,  cited  by  the  court, 

ing  first  been  rendered  in  the  former  State,  See  also  Weejcs  v.  Pearson,  5  N.  H.  324 ; 

it  was  held  that  this  was  a  bar  to  the  fur-  Embree  v.  Hanna,  5  Johns.  101. 
ther  prosecution  of  the  action  in  Vermont, 
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pendency  of  a  writ  of  error  at  common  law.  That  stich  an  action, 
under  those  circumstances,  would  not  be  barred,  he  said,  was  well 
settled.^    The  judgment  was  therefore  in  favor  of  the  defendant.^ 

In  the  above  cases  the  defendant  was  served  with  process  or 
appeared  in  defence.  Let  us  see  what  effect  an  opposite  state  of 
facts  produces.  In  a  case  in  New  Hampshire,  already  referred 
to,*  the  plaintiff  sued  in  assumpsit,  and  it  appeared  from  facts 
agreed  that  a  recovery  in  Maine  upon  the  same  cause  of  action 
had  been  obtained  by  the  plaintiff  against  the  same  defendants. 
The  record  did  not  show  any  notice  or  appearance  by  either 
defendant ;  but  it  did  state  that  one  of  them  was  a  resident  of 
New  Hampshire.  After  holding  that  in  such  case  there  would  be 
no  presumption  in  favor  of  notice  to  or  appearance  by  this  non- 
resident defendant,  the  court  reached  the  main  question  in  the  case, 
whether  the  judgment  in  Maine  was  an  estoppel  against  the  suit 
in  New  Hampshire,  as  to  the  last-mentioned  party.  Having  shown 
that  the  judgment  in  question  would  be  deemed  invalid  if  an  at- 
tempt were  made  to  bring  an  action  upon  it  in  any  other  State, 
they  said  :  "  If  the  judgment  is  to  be  regarded  as  a  mere  nullity, 
when  an  attempt  is  made  to  enforce  it  by  an  action  here,  the  ques- 
tion arises,  must  it  not  be  considered  equally  a  nullity  when  the 
defendants  set  it  up  as  a  bar  or  answer  to  an  action  upon  the 
original  note  upon  which  that  judgment  was  rendered  ?  Can  it 
be  treated  by  one  party  as  valid,  while  as  it  respects  the  other  party, 
in  reference  to  the  same  subject-matter,  it  is  held  to  be  void  ? 
Can  it  be  said,  when  the  action  is  brought  here  upon  the  judg- 
ment, that  the  original  demand  does  not  rest  in  judgment,  for 
the  reason  that  the-judgment  is  void  ;  while  at  the  same  time,  if 
the  action  were  brought  upon  the  original  demand,  it.  may  be 
legally  asserted  by  the  same  party  that  the  demand  has  passed 
into  judgment,  and  that  the  action  cannot  be  maintained  for  that 
cause  ?  .  .  .  . 

"  To  maintain  the  position  that,  in  the  case  of  an  action  upon 
the  judgment,  the  judgment  is  void,  and  may  be  so  treated,  but 
that  when  the  action  is  upon  the  original  demand,  the  same  judg- 
ment is  valid,  is  to  maintain  that  the  form  and  manner  of  the  action 
adopted  determine  the  character  of  the  former  judgment,  its 

1  Case  V.  Case,  Kirby,  284 ;  Sloan's  Ap-        "  See  Scott  v.  Pilkington,  2  Best.  &  S. 
peal,  1  Root,  151  ;  Curtiss  v.  Beardslej,  15     11. 
Conn.  523.  »  Rangely  v.  Webster,  11  N.  H.  299. 
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validity  or  invalidity,  instead  of  the  facts  and  circnmstances  at- 
tending its  recovery."  i 

The  rule  then  as  to  judgments  rendered  in  the  courts  of  the 
sister  States  of  America  is,  that  they  are  an  estoppel  to  any  suit  be- 
tween the  same  parties,  upon  the  original  and  same  cause  of  action, 
provided  they  are  valid  and  conclusive  where  rendered,  and  based 
upon  personal  notice  or  appearance,  otherwise  not.^  But  in  the 
case  of  judgments  rendered  in  foreign  countries,  or  in  colonies  or 
dependencies,  there  is  no  estoppel  to  a  fresh  suit  for  the  same  de- 
mand, where  the  same  plaintiff  recovered  in  the  prior  action.^ 

There  is  another  rule  which  seems  deducible  from  the  cases,  and 
that  is,  that  if  the  judgment  in  question  was  given  for  the  de- 
fendant, it  will  always  be  an  estoppel,  whether  it  was  rendered  in 
a  court  of  a  foreign  nation,  a  colony,  or  a  sister  State,  if  it  was 
final  and  conclusive  there.* 

It  is  perfectly  clear  that  this  should  be  true  in  the  cases  of  judg- 
ments of  our  sister  States,  by  reason  of  the  constitutional  provision 
and  the  act  of  Congress  ;  but  as  to  the  other  classes,  why  should 
judgment  for  the  plaintiff  cause  no  estoppel  to  a  fresh  suit,  and  the 
opposite  rule  prevail  where  it  is  in  favor  of  the  defendant  ?  The 
distinction  (bearing  in  mind  the  fact  that  the  doctrine  of  merger 
does  not  here  prevail)  we  conceive  to  be  this  :  — 

"1.  Any  party  may  waive  an  advantage  in  his  own  favor,  provided 
he  does  not  thereby  interfere  with  any  of  the  rules  of  law.  The 
plaintiff  waives  such  an  advantage  when  he  elects  to  bring  a  fresh 
suit  upon  the  original  cause  of  action ;  and  this  without  injury  to 

1  The  question  had  been  determined  the  State.    Weelis  i/.  Pearson,  5  N.  H.  324. 

same  way  a  few  years  earlier.    Whittier  v.  In  this  case,  the  plaintiff  had  first  brought 

Wendell,  7  N.  H.  257.     To  the  same  effect  his  action  in  New  Hampshire.    He  then 

is  Kane  v.  Cook,  8  Cal.  449.  sued  in  New  York  on  the  judgment  there 

'  Baxley  v.  Linah,  16  Penn.  St.  241 ;  rendered.    Not  having  satisfied  the  same, 

Barnes  o.  Gibbs,  2  Vroom,  317  ;  Brown  v.  he  sued  again  in  New  Hampshire,  on  the 

Lexington  &  D.  E.   Co.,  2  Beasl.  191;  first  judgment.    The  defendant  pleaded  in 

Rogers  v.  Odell,  39  N.  H.  457  ;  Child  v.  bar  the  judgment  rendered  in  New  York ; 

Eureka  Powder  Works,  45  N.  H.  547  ;  but  the  court  held  the  plea  bad. 

North  Bank  u.  Brown,  50  Maine,  214;  •  But  it  is  held  in  Louisiana,  under  the 

Cincinnati,  &c.  E.  Co.  a.  Wynne,  14  Ind.  code,  that  a  judgment  of  a  foreign  coun- 

385  ;  Lapham  v.  Briggs,  27  Vt.  26 ;  Nichol  try  extinguishes  the  original  cause  of  ac- 

V.  Mason,  21  Wend.  339.  tion,  so  that  suit  must  be  brought  upon  the 

But    the   doctrine    of  extinguishment,  judgment.    Jones  v.  Jamison,  1 5  La.  An. 

which  results  from  the  Constitution  and  35. 

act  of  Congress,  must  be  taken  with  some  *  Frayes  v.  Worms,  10  Com.  B   N.  S. 

qualification.     A  judgment  in  one  State  149;  Plummer  v.  Woodburne,  4  Barn.  & 

cannot  extinguish  a  judgment  in  another  C  625  ;  S.  C.  7  Dowl.  &  R.  25. 


252  THE  LAW   OF  ESTOPPEL. 

the  rights  of  the  defendani  He  risks  losing  his  case,  witliout  the 
power,  it  would  seem,  of  proving  a  larger  claim  than  the  amount 
for  which  the  former  judgment  was  rendered.^  We  speak,  of 
course,  of  a  judgment  valid  by  the  law  of  nations,  i,  e.  one  ren- 
dered before  a  court  of  competent  jurisdiction ;  for  if  the  judg- 
ment were  void,  it  would  be  no  estoppel,  and  of  course  could  have 
no  influence  upon  the  quantum  of  damages.  And  in  the  case  of  a 
valid  judgment,  the  reason  why  he  could  prove  no  more  than  the 
sum  recovered  in  the  foreign  suit  is  that  this  would  be  to  discredit 
the  foreign  judgment  upon  the  merits  ;  and  this  could  not  be  done 
against  the  objection  of  the  defendant,  as  we  have  seen.  The 
foreign  court  has  said  that  the  plaintiff  is  entitled,  for  instance,  to 
$  1,000  ;  and  to  allow  him  to  prove  a  larger  debt  would  be  to  say 
that  the  court  abroad  had  not  properly  adjudicated  upon  the  claim. 
It  is  quite  clear,  then,  that  while  the  plaintiff  waives  his  rights,  he 
does  not  endanger  those  of  the  defendant. 

2.  If  the  foreign  judgment  in  favor  of  the  defendant  were  not  a 
bar  to  another  suit  by  the  plaintiff  upon  the  same  demand,  the 
effect  would  be  to  allow  the  merits  to  be  opened  again,  and  thus  to 
render  a  contrary  decision  possible.  This  would  be  endangering 
the  rights  of  the  defendant,  and  violating  a  rule  of  law.  The 
plaintiff  may  waive  his  own  rights,  as  when  the  foreign  judgment 
was  in  his  own  favor,  and  incur  the  hazard  of  a  judgment  in  favor 
of  the  defendant ;  but  he  cannot  waive  his  adversary's  rights,  and 
force  him  to  try  the  question  again. 

It  is  immaterial  what  may  be  the  plaintiff's  motive  in  suing  de 
novo,  instead  of  suing  upon  the  judgment.  Though,  as  in  the  case 
supposed,  it  may  be  perfectly  valid,  he  may  still  have  doubts  upon 
the  matter  and  prefer  to  bring  a  fresh  suit ;  but  whatever  his 
motive,  he  waives  an  advantage  and  hazards  his  cause,  without  in- 
jury to  his  adversary  ;  and  he  violates  no  rule  of  law. 

We  have  already  mentioned  several  matters  as  to  which  the  rules 
of  law  are  common  to  all  the  classes  of  foreign  judgments,  such  as 
these :  that  in  proceedings  in  rem,  tlie  judgments  of  courts  of  com- 
petent jurisdiction  are  conclusive  of  the  change  of  property;  and 
that  as  to  proceedings  in  personam,  only  such  judgments  as  are 
founded  upon  personal  notice  or  appearance  are  held  conclusive. 
There  are  also  other  matters  to  be  noticed,  in  which  the  same 
principles  prevail  in  the  three  classes  of  foreign  judgments.     We 

1  Smith  V.  Nicolls,  7  Scott,  147,  166,  Tindal,  C.  J. 
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proceed  to  notice  some  of  the  rules  in  proceedings  by  garnisliment, 
or  trustee  process. 

The  doctrine,  as  generally  declared,  is  that  where  a  debt  or  de- 
mand has  been  recovered  by  garnishment  in  a  foreign  court,  the 
recovery  is  a  protection  to  the  garnishee  or  trustee  against  his 
original  creditor.^ 

A  case  before  Lord  Mansfield  involved  this  principle.^  Le 
Chevelier  was  assignee  in  bankruptcy  of  one  Dormer.  A  creditor 
of  Dormer,  to  whom  he  (Dormer)  was  indebted  before  the  bank- 
ruptcy, attached  a  sum  of  money  in  the  hands  of  one  Lynch,  a 
debtor  of  Dormer,  after  the  bankruptcy.  After  this  Lynch  came 
to  England,  whereupon  Dormer's  assignee  brought  the  present 
action  against  him,  to  recover  the  debt  owing  by  him  to  the  bank- 
rupt. The  assignee  contended  that  as  the  debt  for  which  the 
money  was  attached  was  due  before  the  bankruptcy,  the  foreign 
creditor  was  only  entitled  to  his  share  of  the  dividend  under  the 
commission  of  bankruptcy,  and  could  not  attach  the  money  in  the 
hands  of  Lynch,  because  the  right  to  the  money  owing  by  Lynch 
was  vested  by  the  assignment  in  him,  the  assignee,  for  the  benefit 
of  all  the  creditors.  But  Lord  Mansfield,  while  admitting  the 
proposition  to  be  true  generally,  said  that  if  after  the  bankruptcy, 
and  before  payment  to  the  assignee,  money  owing  to  the  bankrupt, 
out  of  England,  was  attached,  Jowa  ^de,  by  regular  process,  accord- 
ing to  the  law  of  the  place,  the  assignee  could  not  recover  the  debt. 

Among  the  American  cases,  Hull  v.  Blake  *  is  a  leading  one. 
In  that  case  a  bona  fide  indorsee  of  a  note,  made  in  Georgia, 
brought  an  action  in  Massachusetts  against  the  maker  thereof. 
The  defendant  pleaded  that  he  had  been  summoned  as  garnishee 
of  the  payee  of  the  note,  in  a  suit  in  Georgia,  by  a  creditor  of  the 
payee  ;  that  he  had  answered  that  he  owed  the  note  in  question  ; 
and  that  judgment  had  thereupon  been  rendered  against  him,  in 
which  it  was  declared  that  the  same  should  operate  as  a  bar  in 
favor  of  the  garnishee  against  the  plaintiff,  or  his  indorsee.  The 
indorsement  had  been  regularly  made  to  the  present  plaintiff  be- 
fore the  proceedings  by  garnishment  were  instituted.     Counsel  for 

1  Taylor  v.  Phelps,  1  'Har.  &  G.  492,  367 ;   Wilkinson  v.   Hall,   6   Gray,   568 ; 

502 ;  Le  Chevelier  v.  Lynch,  1  Dong.  170 ;  Barney  v.  Douglas,  19  Vt.  98  ;  Kimhall  v. 

Phillips  V.   Hunter,   2    H.    Black.    402;  Gay,  16  Vt.  131 ;  Chase  u.  Haughton,  lb. 

Holmes  v.  Remsen,  4  Johns.  Ch.  460 ;  S.  594. 

C.  20  Johns.  229;  Embree  v.  Hanna,  5        '  Le  Chevelier  i>.  Lynch,  1  Doug.  170. 
Johns.  101  ;  McDanicl  v.  Hughes,  3  East,        '  13  Mass.  153. 
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the  plaintiff  urged  that,  this  being  the  fact,  the  defendant  had 
ceased  to  be  the  debtor  of  the  payee,  i.  e.  the  indorsement  having 
been  made  to  the  plaintiff  before  the  garnishment,  the  payee's  in- 
terest had  been  passed  away,  so  that  there  was  nothing  for  the  pro- 
cess to  operate  upon ;  and  that  the  courts  of  Georgia  could  not 
construe  their  statutes  in  such  a  way  as  to  injure  the  citizens  of 
other  States.  The  statute  of  Georgia  does  not  seem  to  have  been 
before  the  Massachusetts  court. 

Parker,  0.  J.,  said  that  if  by  the  laws  of  Georgia  in  force  when 
the  note  was  made,  payment  to  the  payee,  after  indorsement, 
would  discharge  the  same,  and  such  payment  were  actually  made, 
proof  of  these  facts  would  protect  the  defendant  from  a  second 
suit,  though  brought  by  an  innocent  indorsee  who  had  paid  value 
for  the  note.  Such  a  law  would  be  extraordinary,  but  if  it  existed 
it  must  prevail,  since  the  law  of  the  country  where  the  contract 
was  made  would  govern  its  performance.  "The  question  then," 
he  continued, "  in  the  present  case,  would  seem  to  be  whether  such 
was  the  law  of  Georgia  with  respect  to  a  negotiable  promissory 
note  at  the  time  this  contract  was  made.  That  it  was,  the  evi- 
dence resulting  from  the  judgment  of  the  court  of  that  State, 
which  had  the  jurisdiction  of  the  subject-matter,  is  perhaps  conclu- 
sive. At  least  it  ought  to  be  so  considered  in  favor  of  a  party 
who  has  been  there  concluded  by  it,  and  has  no  means  of  avoiding 
the  execution  of  it ;  unless  it  should  be  made  to  appear  that  he 
aided  in  the  procurement  of  such  a  judgment  by  withholding  facts 
essential  to  the  right  determination  of  the  court.  In  this  case  a 
true  disclosure  appears  to  have  been  made  ;  and  although  the  law 
of  this  State  would  not  authorize  a  similar  judgment  upon  similar 
facts,  the  law  of  Georgia  may  be  different,  and  must  be  presumed 
to  be  so ;  because  a  judicial  court  of  that  State,  of  competent 
jurisdiction,  has  so  declared  it."  ^  He  then  ruled  that  it  was  un- 
necessary for  the  defendant  to  have  taken  the  opinion  of  the  court 
of  last  resort  in  Georgia,  and  that  a  judgment,  fairly  rendered, 
would  protect  him  as  well  as  if  actually  satisfied. 

In  a  subsequent  case  in  the  same  State,^  involving  the  same 
general  question,  it  appeared  that  no  execution  had  issued  against 
the  garnishee  in  the  sister  State  ;  and  an  examination  of  the  stat- 

1  The  foreign  judgment   itself  is    the    the  law  is.    Davidson  i-.  Sharpe,  6  Ired. 
highest  evidence  of  the  law ;  and  it  is  not     14. 
permissible  to  give  other  evidence  of  what        »  Meriam  v.  Eundlett,  13  Pick.  511. 
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ute  of  the  State  having  convinced  the  court  that  the  judgment 
operated  only  as  a  lien  on  the  fund  (a  promissory  note)  in  the 
hands  of  the  garnishees,  and  that  even  that  was  provisional,  to 
take  effect  only  in  case  other  funds,  first  chargeable,  should  prove 
insufficient  to  pay  the  debt,  it  was  held  that  the  defendants'  plea 
of  the  judgment  against  themselves  as  garnishees  was  no  bar. 
Shaw,  C.  J.,  said  that,  upon  general  principles,  one  "who  had  not 
yet  been  compelled  to  pay,  and  who  might  never  be  obliged  to  pay 
to  another  the  debt  attached,  seemed  in  no  condition  to  deny  the 
original  creditor's  right  to  recover  his  debt  absolutely  and  forever, 
though  he  might  have  good  right  to  insist  that  proceedings  should 
be  stayed  while  his  hands  were  tied.  But  it  is  evident  that  these 
remarks  must  be  taken  in  strict  application  to  the  facts  in  this 
case,  as  above  stated,  and  not  as  declaring  a  general  rule  ;  for  a 
rule  like  this  would  seem  to  cover  the  case  of  an  ordinary  judg- 
ment, operating  directly  and  wholly  upon  the  particular  fund  at- 
tached, when  not  followed  by  execution.  In  such  a  case  the  gar- 
nishee has  not  been  compelled  to  pay,  and  perhaps  may  never  be  ; 
but  still,  according  to  the  case  above  referred  to,^  which  is  cited  as 
authority  on  this  point  in  the  case  under  consideration,  such  judg- 
ment would  protect  the  defendant.  The  distinction  between  the 
cases  seems  to  come  to  this,  that  in  the  earlier  case  the  garnishee 
was  certain  to  be  compelled  to  pay  the  note  ;  while  in  the  latter 
case  it  was  quite  uncertain  whether  he  would  ever  be  required  to 
pay  at  all,  and  it  was  probable  in  any  event  that  he  would  be 
obliged  to  pay  only  a  portion  of  the  amount  of  the  note. 

In  a  case  in  the  Supreme  Court  of  New  York,^  —  a  suit  against 
the  maker  of  an  unnegotiable  promissory  note,  —  the  defendant 
pleaded  judgment  in  Vermont  against  him  as  garnishee  of  a 
creditor  of  the  plaintiff ;  to  which  the  plaintiff  replied  that,  before 
the  suit  in  Vermont  was  brought,  he  had  assigned  the  note  to  A. 
and  L.,  for  whose  benefit  the  present  suit  was  prosecuted.  The 
court  held  that  the  replication  would  have  been  good  had  it 
averred  that  the  debt  was  assigned  for  a  valuable  consideration  ; 
the  suit  being  prosecuted  in  the  interest  of  the  assignees,  who 
were  not  before  the  court  in  Vermont,  and  were  not  parties  to  the 
proceedings  there.  The  court  would  presume  that  the  rights  of 
the  assignee  would  have  been  recognized  and  protected  had  the 
assignment  been  known  at  the  trial  in  Vermont.    The  proceedings 

I  Hull  V.  Blake,  13  Mass.  153.  '  Frcscott  r.  Hull,  17  Johns.  284. 
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were  therefore  res  inter  alios  acta  ;  and  it  was  not  drawing  them 
into  question  to  hold  that  the  assignees  were  not  concluded. 

In  respect  to  the  doctrine  of  privity,  the  question  has  frequently 
arisen,  whether  the  relation  exists  between  administrators  of  differ- 
ent countries,  of  the  same  person's  estate,  so  as  to  make  a  judg- 
ment in  favor  of  an  administrator  or  executor,  in  one  country,  an 
estoppel  to  a  suit  against  another  in  another  country  ;  or  whether 
judgment  against  an  administrator  or  executor  in  one  country 
may  be  a  ground  of  action,  and  therefore  an  estoppel  on  the 
merits,  against  another  in  another  country. 

The  case  of  Stacy  v.  Thrasher  ^  was  a  demurrer  to  an  action  in 
Louisiana  upon  a  judgment  rendered  in  Mississippi,  against  an 
administrator  appointed  under  the  laws  of  that  State  ;  the  action 
in  the  former  State  being  brought  by  the  same  plaintiff  against  the 
Louisiana  administrator  of  the  same  intestate.  To  use  the  lan- 
guage of  the  court,  Grier,  J.,  the  question  was :  "  Will  an  action 
of  debt  lie  against  an  administrator  in  one  of  these  United  States, 
on  a  judgment  obtained  against  a  different  administrator  of  the 
same  intestate  appointed  under  the  authority  of  another  ?  " 

After  showing  that  the  action  could  not  be  maintained  in  the 
case  of  a  judgment  rendered  in  a  foreign  country,  he  proceeds  to 
consider  the  particular  case  before  him  of  a  judgment  of  a  sister 
State.  He  says :  "  The  parties  to  these  judgments  are  not  the 
same.  Neither  are  they  privies.^  ....  Privies  are  divided  by 
Lord  Coke  into  three  classes :  first,  privies  in  blood  ;  second,  privies 
in  law  ;  and,  third,  privies  by  estate.  The  doctrine  of  estoppel, 
however,  so  far  as  it  applies  to  persons  falling  under  these  denom- 
inations, applies  to  them  under  one  and  the  same  principle,  namely, 
that  a  party  claiming  through  another  is  estopped  by  that  which 
estopped  that  other  respecting  the  same  subject-matter.  Thus, 
an  heir  who  is  privy  in  blood  would  be  estopped  by  a  verdict 
against  his  ancestor,  through  whom  he  claims.  An  executor  or 
administrator,  suing  or  sued  as  such,  would  be  bound  by  a  verdict 
against  his  testator  or  intestate,  to  whom  he  is  privy  in  law 

"  An  administrator,  imder  grant  of  administration  in  one  State, 
stands  in  none  of  these  relations  to  an  administrator  in  another. 
Bach  is  privy  to  the  testator,  and  would  be  estopped  by  a  judg- 
ment against  him  ;  but  they  have  no  privity  with  each  other  in 
law  or  in  estate.    They   receive  their  authority  from  different 

1  6  IIow.  44.  2  1  Grccnl.  Ev.  5  523. 
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sovereignties,  and  over  different  property.  Each  is  accounta- 
ble to  the  ordinary  from  whom  he  receives  his  authority.  Nor 
does  the  one  come  by  succession  to  the  other  into  the  trust  of  the 
same  property,  encumbered  by  the  same  debts,  as  in  the  case  of 
an  administrator  de  bonis  non,  who  may  be  truly  said  to  have  an 
official  privity  with  his  predecessor  in  the  same  trust,  and  there- 
fore liable  to  the  same  duties.^  .... 

"  A  judgment  may  have  the  '  effect '  of  a  lien  upon  all  the  de- 
fendant's lands  in  the  State  where  it  is  rendered,  yet  it  cannot 
have  that  effect  on  lands  in  another  State,  by  virtue  of  the  faith 
and  credit  given  to  it  by  the  Constitution  and  act  of  Congress. 
The  laws  and  courts  of  a  State  can  only  affect  persons  within  their 
jurisdiction.  Consequently,  both  as  to  the  administrator  and  the 
property  confided  to  him,  a  judgment  in  another  State  is  res  inter 
alios  acta.  It  cannot  be  even  prima  facie  evidence  of  a  debt ;  for 
if  it  have  any  effect  at  all,  it  must  be  as  a  judgment,  and  operate 
by  way  of  estoppel." 

The  doctrine  of  this  case  is  well  settled.^  And  the  dictum  ex- 
pressed by  the  court,  that  an  executor  in  one  State  and  an  admin- 
istrator de  bonis  non,  with  the  will  annexed,  in  another  State,  are 
in  privity,  so  that  a  judgment  in  favor  of  the  former  may  be  a 
ground  of  action  in  favor  of  the  latter,  has  been  directly  adjudged, 
upon  thorough  consideration.^  Such  judgment  must  then  be  con- 
clusive, in  accordance  with  principles  already  considered  ;  and 
judgment  against  the  one  would  seem  also  to  be  conclusive  against 
the  other.*  So  in  the  case  of  executors  appointed  under  the  same 
will  in  the  same  State  ;  they  are  in  privity,  it  is  said,  and  the  prin- 
ciples of  estoppel  apply ;  ^  but  the  case  just  cited  establishes  a 
contrary  rule  in  the  case  of  executors  qualified  in  different  States.® 
The  court  in  Hill  v.  Tucker,  cited  in  the  note,  readopt  the  lan- 
guage quoted  from  Stacy  v.  Thrasher,  and  say  that  for  the  same 
reasons  they  hold  that  a  judgment  against  an  executor  appointed 

1  Yare  v.  Gough,  Cro.  Jac.  3;  Snape  w.  Meek,  18  How.  16;  Eosenthal  v.  Eenick, 
Norgate,  Cro.  Car.  167;  Dykes  v.  Wood-  ii-  HI.  202;  Latine  v.  Clements,  3  Kelly, 
house,  3  Rand.  287.  426. 

2  See  Dent  o.  Ashley,  Hempst.  54 ;  '  Latine  v.  Clements,  supra ;  Hill  v. 
Taylor  v.  Barron,  35  N.  H.  484 ;  Grout  v.  Tucker,  supra. 

Charaberlin,  4  Mass.  613;   Talmadge  v.        *  Stacy  a.  Thrasher,  6  How.  44,  60. 
Chapel,  16  Mass.  71 ;  Pond  v.  Makepeace,        ^  Hill  v.  Tucker,  supra. 
2  Met.  116  ;  Low  v.  Bartlett,  8  Allen,  259;        ^  See  also  Jackson  v.  Tiernan,  15  La. 

Hill  V.  Tucker,  13  How.  466  ;  McLean  v.  485. 
17 
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in  one  State  would  not  be  conclusive  against  another  qualified  in 
another  State.  And  the  same  is  true  of  trustees  appointed  by- 
court  to  receive  legacies  for  minors  and  an  administrator  of  the 
same  estate  qualified  in  another  State  ;  there  is  no  privity  between 
them.i 

Judgments  of  Foreign  Courts  of  Inferior  or  Limited  Jurisdiction. 

We  have  hitherto  had  under  consideration  the  judgments  of 
superior  courts,  or  courts  of  record,  of  other  States  and  countries  ; 
the  judgments  of  courts  of  the  sister  States,  of  limited  jurisdic- 
tion, particularly  those  of  justices  of  the  peace,  remain  to  be 
examined.  Are  these  within  the  Constitution  and  act  of  Congress 
as  to  conclusiveness  ?  The  question  has  been  answered  both  in 
the  afiirmative  and  in  the  negative. 

The  point  arose  in  1824,  in  the  Supreme  Court  of  Massachu- 
setts.^ The  case  cited  was  an  action  of  debt  upon  a  judgment 
rendered  before  a  justice  of  the  peace,  in  Connecticut.  The  ques- 
tion raised  by  the  pleadings  was  whether  the  judgment  declared 
on  was  conclusive  evidence  of  debt,  so  as  to  admit  of  no  inquiry 
into  the  merits  of  the  demand  upon  which  it  was  founded.  The 
court,  Parker,  C.  J.,  said  that  it  was  perfectly  clear  that  the  Con- 
stitution settled  only  this,  that  the  acts,  records,  and  judicial  pro- 
ceedings, authenticated  as  Congress  should  prescribe,  were  to  be 
received  as  conclusive  evidence  of  the  doings  of  the  tribunals ; 
and  it  was  equally  clear  that  the  effect  of  such  acts,  etc.,  was  to 
be  determined  by  Congress.  The  act  of  1790,  said  the  chief  jus- 
tice, prescribed  the  mode  of  authentication,  and  in  the  opinion  of 
the  court  had  not  determined  the  effect  of  judgments  of  the  sister 
States  ;  but  upon  this  point  they  yielded  rather  "  to  the  authority 
than  to  the  reasons  "  of  the  court  at  Washington.  "  Certainly  we 
think,"  continued  Chief  Justice  Parker,  "  the  judicial  proceedings 
referred  to  in  the  Constitution  were  supposed  by  the  Congress  which 
passed  the  act  providing  the  manner  of  authenticating  records,  to 
have  related  to  the  proceedings  of  courts  of  general  jurisdiction, 
and  not  those  which  are  merely  of  municipal  authority  ;  ^  for  it  is 

1  Low  V.  Bartlett,  8  Allen,  259  ;  Rosen-  ords  and  judicial  proceedings  of  the  courts 

thai  V.  Eemick,  44  111.  202.  of  any  State  shall  be  proved  or  admitted 

^  Warren  v.  Flagg,  2  Pick.  448.  in  any  other  court  within  the  United  States, 

3  The  act  of  May  26,  1790  (1   Stat,   at  by  the  attestation  of  the  clerk,  and  the  seal 

L.  122),  reads  as  follows  :  "That  the  rec-  of  the  court  annexed,  if  there  be  a  seal. 
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required  that  the  copy  of  the  record  shall  be  certified  by  the  clerk 
of  the  court,  and  that  there  shall  be  also  a  certificate  of  the  judge, 
chief  justice,  or  presiding  magistrate,  that  the  attestation  of  the 
clerk  is  in  due  form.  This  is  founded  upon  the  supposition  that 
the  court  whose  proceedings  are  to  be  thus  authenticated  is  so  con- 
stituted as  to  admit  of  such  officers  ;  and  the  act  has  wisely  left 
the  records  of  magistrates  who  may  be  vested  with  limited  judicial 
authority,  varying  in  its  objects  and  extent  in  every  State,  to  be 
governed  by  the  laws  of  the  State  into  which  they  may  be  intro- 
duced for  the  purpose  of  being  carried  into  effect.  Being  left 
.unprovided  for  by  the  Constitution  or  laws  of  the  United  States, 
they  stand  upon  no  better  footing  than  foreign  judgments,  being 
not  more  than  prima  facie  evidence  of  debt." 

A  few  years  later  the  Supreme  Court  of  New  Hampshire  adopted 
the  same  rule,  upon  a  similar  issue.^  Tlie  court,  Richardson,  C.  J., 
said :  "  We  suppose  it  to  be  clear  that  until  the  record  is  duly 
authenticated  in  the  manner  Congress  has  prescribed,  the  judg- 
ment can  stand  on  no  better  ground  than  any  other  foreign  judg- 
ment. But  such  is  the  nature  of  the  mode  prescribed  in  the 
statute  of  the  United  States  for  the  authentication  of  records,  that 
in  our  opinion  the  record  of  a  justice  of  the  peace  cannot  be  so 
authenticated,  and  that  therefore  the  judgment  of  a  justice  of  the 
peace  is  not  within  those  provisions." 

This  doctrine  is  maintained  in  the  more  recent  case  of  Taylor  v. 
Barron,  just  cited,  in  regard  to  the  conclusiveness  of  a  decision 
given  by  commissioners  appointed  by  a  court  of  probate  in  a  sister 
State.  The  plaintiff  in  that  case  brought  an  action  of  assumpsit 
in  New  Hampshire  against  an  administrator,  who  pleaded  that  the 
alleged  claim  had  been  preferred  before  commissioners  in  Vermont, 
appointed  by  a  court  of  probate,  of  competent  jurisdiction,  and  by 
them  rejected ;  and  that  by  the  laws  of  Vermont  the  decision  was 
a  final  and  conclusive  judgment,  forever  barring  the  plaintiff. 

together  with  a  certificate  of  the  judge,  records  are  or  shall  be  taken.''    The  act  of 

chief  justice,  or  presiding  magistrate,  as  March  27,   1804   (2   Stat,   at  L.  298),  ex- 

the  case  may  be,  that  the  said  attestation  tended  these  provisions  to  "  all  records  and 

is  in  due  form.    And  the  said  records  and  exemplifications  of  office  books  ....  not 

judicial  proceedings,  authenticated  as  afore-  pertaining  to  a  court." 

said,  shall  have  such  faith  and  credit  given  '  Robinson   v.  Prescott,  4  N.  H.  450. 

to  them  in  every  court  within  the  United  The  doctrine  reaffirmed,  Mahurin  v.  Bick- 

States  as  they  have  by  law  or  usage  in  the  ford,  6  N.  H.  567 ;  Taylor  v.  Barron,  30 

courts  of  the  State  from  whence  the  said  N.  H.  78. 
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Remarking  upon  the  subject  of  the  dependence  of  a  judgment 
of  another  State  upon  the  mode  of  its  authentication  for  its  force 
and  effect,  Mr.  Justice  Bell  said :  "  It  was  natural  that  the  Na- 
tional Legislature  should  be  of  the  opinion  that  there  might  be 
tribunals,  in  some  of  the  States,  of  such  limited  powers  that  it 
would  be  proper  to  leave  their  decisions  to  be  dealt  with  at  com- 
mon law.  And  the  fair  construction  of  the  act  of  Congress  seems 
to  us  to  make  precisely  that  exception.  It  prescribes  a  mode  of 
proof  which  implies  that  there  must  be  a  clerk  and  a  judge, 
chief  justice,  or  presiding  magistrate ;  while  it  must  have  been 
well  known  that  justices  of  the  peace,  and  many  other  inferior 
tribunals,  have  no  clerk,  and  many  public  boards,  exercising  judi- 
cial powers,  have  no  officer  that  can,  with  any  propriety,  be  de- 
nominated a  judge  or  presiding  magistrate.  The  omission  to 
provide  for  cases  of  these  classes,  it  seems,  must  have  been  inten- 
tional. And  when  the  act  provides  tliat  the  records  and  judicial 
proceedings,  authenticated  as  aforesaid,  shall  have  faith,  etc.,  it 
evidently  designs  to  omit  and  leave  unprovided  for  the  proceed- 
ings of  such  courts  as  did  not  admit  of  such  authentication." 
But  the  plea  in  the  case  did  not  show  that  there  had  been  a  trial 
on  the  merits  of  the  claim,  or  that  there  was  a  trial  at  all ;  and 
on  this  ground  it  was  overruled.  The  court  refrained  from  ex- 
pressing an  opinion  as  to  whether  it  would  have  been  a  good  plea, 
if  it  had  alleged  a  trial  on  the  merits.  To  make  the  plea  effect- 
ual, the  court  said  that  it  should  at  least  have  shown  that  there 
had  been  an  adjudication,  sustaining  a  defence  to  the  claim,  which 
in  its  nature  would  be  equally  a  defence  in  New  Hampshire.^ 

The  court  of  South  Carolina  has  also  declared  tliat  judgments  of 
justices  of  the  peace  of  sister  States  are  prima  facie  evidence.  The 
question,  however,  was  not  as  to  tlieir  conclusiveness,  but  whether 
they  were  evidence  at  all,  and  a  proper  ground  of  action.^ 

The  same  doctrine  was  declared  in  Vermont  in  the  early  case  of 

1  It  had  been,  held  in  an  earlier  case  in  the  admin  istrSor,  that  that  judgment  con- 

the  same  State,  that  where  a  party,  a  citi-  stituted  a  good  defence  to  the  same  claim 

zen  of  New  Hampshire,  presented  a  claim  by  the  same  party;  and  that  an  ancillary 

to  the  commissioner  of  an  insolvent  estate  administrator  in    New   Hampshire   might 

in  Vermont,  where  the  intestate  resided,  plead  such  judgment  in  bar  of  tlie  allow- 

an4   the   administrator    having    appealed  ance.     Goodall  i;.  Marshall,  14  N.  H.  161. 

from  the  commissioners'  decree  allowing  '^  Clark  w.  Parsons,  l?ice,  16  ;  Lawrences, 

the  same,  the  case  had  been  tried  on  its  Gaultney,  Chevcs,  7.     See  also  Snyder  v. 

merits,  and  judgment  finally  rendered  in  Wise,  10  Barr,  157. 
the  Supreme  Court  of  Vermont  in  favor  of 
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King  V.  Van  Gilder.^  But  this  case  has  been  overruled,  and  the 
courts  of  that  State  now  hold  that  the  judgments  rendered  in 
other  States  by  justices  of  the  peace,  acting  within  their  jurisdic- 
tion, are  conclusive.^  In  Starkweather  v.  Loomis,  the  court  say  : 
"  When  the  subject  came  to  be  examined  upon  principle,  and  in 
connection  with  the  statutes  that  give  large  jurisdiction  to  justices, 
this  court  felt  constrained  to  decide  that,  though  a  justice  has  no 
clerk,  yet  where  the  law  requires  him  to  keep  records,  he  must  be 
considered  as  his  own  clerk  ;  and  if  he  has  no  seal,  he  may  use  a 
common  seal,  or  may  certify  that  he  has  no  seal  of  office,  as  an 
excuse  for  omitting  to  attach  one  to  his  copies  of  record." 

What  the  doctrine  in  New  York  is,  does  not  appear  to  have  been 
determined.  In  the  case  of  Thomas  v.  Robinson,^  in  which  a  ques- 
tion of  the  proper  way  of  showing  the  jurisdiction  arose,  the  court 
remarked  that  in  order  to  prove  what  faith  and  credit  should  be 
given  to  a  judgment  rendered  by  a  justice  of  the  peace,  in  another 
State,  it  would  be  necessary  to  produce  and  prove  the  authority 
under  which  they  were  organized  and  proceeded.  But  this  language 
was  evidently  used  in  reference  to  the  question  of  jurisdiction.* 

A  decision  to  the  same  effect,  as  to  the  conclusiveness  of  justices' 
judgments  of  other  States,  that  this  must  depend  upon  the  law 
creating  the  courts,  was  recently  made  in  Texas.^  The  meaning 
of  this  evidently  is,  that  they  will  be  accorded  the  same  force  and 
effect  in  Texas  which  they  receive  at  home,  upon  producing  and 
proving  the  law  of  the  States.  And  the  court  of  Ohio  have,  in  a 
dictum,  maintained  the  doctrine,  that  such  judgments  are  not  sub- 
ject to  examination  in  the  courts  of  other  States.^  In  a  subsequent 
case,'^  this  question  was  raised  by  a  demurrer  :  What  is  the  charac- 
ter of  a  debt  evidenced  by  a  transcript  of  a  judgment  rendered  by 
a  justice  of  the  peace  of  the  State  of  Indiana  ?  The  court,  after 
citing  the  case  of  Silver  Lake  Bank  v.  Harding,  just  referred  to, 
as  authority  for  the  doctrine  that  a  justice's  judgment  was  a 
judicial  proceeding,  eTititled  to  full  faith  and  credit,  said  that  the 
debt  founded  upon  the  transcript  of  the  judgment  should  therefore 
be  regarded  as  of  the  same  character  which  it  would  have  in 

1  D.  Chip.  59.  *  See  also  Cole  v.  Stone,  Hill  &  D.  360. 

2  Starkweather  v.  Loomis,  2  Vt  573  ;  '  Beal  v.  Smith,  14  Tex.  305. 
Blodget  V.  Jordan,  6  Vt.  580 ;  Carpenter  ^  Silver  Lake  Bank  v.  Harding,  5  Ohio, 
V.  Pier,  30  Vt.  81.  545 

3  3  Wend.  267.  '  Stockwellu.  Coleman,  10  Ohio  St.  33. 
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Indiana ;  if  it  had  the  conclusive  character  of  a  judgment  of  a  court 
of  record  there,  it  must  receive  the  same  consideration  in  Ohio. 

Aside  from  judicial  construction  of  the  act  of  Congress  on  this 
subject,  it  seems  quite  clear  to  us  that  Congress  must  have  intended  ■ 
the  judgments  of  inferior  courts,  not  of  record,  by  the  expression 
"judicial  proceedings,"  in  connection  with  the  context.  The  act 
to  which  we  refer  ^  relates  only  to  proceedings  of  the  courts.  The 
language  is  :  "  That  the  records  and  judicial  proceedings  of  the 
courts  of  any  State  shall  be  proved  ....  by  the  attestation  of 
the  clerk  and  the  seal  of  the  court,  if  there  he  a  seal"  etc.  The 
word  "  records  "  then  can  only  mean  the  memorials  of  the  superior 
courts,  or  courts  of  record.  The  words  "judicial  proceedings" 
follow  in  the  conjunctive,  and  not  in  the  disjunctive ;  so  that  they 
must  mean  something  additional  to  the  idea  conveyed  by  the  word 
"  records."  The  only  other  class  of  courts  being  those  usually 
denominated  "  inferior,"  it  follows  that  they  must  have  been  in- 
tended. The  position  is  fortified  by  the  presence  of  the  words 
above  italicized,  "  if  there  be  a  seal,"  which  all  courts  of  record 
have.^ 

Now  the  second  part  of  the  act  declares  that  "  the  said  records 
and  judicial  proceedings  "  shall  have  the  same  force  and  efiFect  as 
in  the  State  from  whence  they  are  taken.  It  is  plain  that  if  as 
"judicial  proceedings"  the  judgments  of  inferior  courts  are  em- 
braced by  the  language  concerning  authentication,  in  the  first  half 
of  the  act,  they  also  fall  within  the  meaning  of  the  last  half  of  the 
act  concerning  the  effect  to  be  given  the  judgments  of  the  sister 
States. 

But  if  the  position  taken  by  some  of  the  courts  be  correct,  that 
judgments  of  justices  of  the  peace  cannot  be  authenticated  in  the 
manner  prescribed  in  the  act  of  Congress,  and  that  therefore  they 
cannot  be  embraced  in  either  part  of  it,  we  answer  then,  that  by  the 
Constitution  "  the  acts,  records,  and  judicial  proceedings  "  of  each 
State  are  entitled  to  "  full  force  and  effect "  everywhere  else  in  the 
Union.  Judgments  of  inferior  courts  must  be  embraced  in  this 
broad  language ;  ^  and  ''  full  force  and  effect "  can  mean  nothing 

1  May  26,  1790  (1  Stat,  at  L.  122).  clerk,  as  was  suggested  in  Starkweather  ». 

^  It  seems  to  us  that  there  is  no  good  Loomis,  2  Vt.  573 ;  and  there  can  be  no  im- 

ground  for  the  objection  that  judgments  of  propriety  in  denominating  him  "judge." 

justices  of  the  peace  cannot  be  authenti-  '  The  clause  in  the  Confederation,  from 

cated  in  the  manner  prescribed.    A  seal  is  which  the  one  in  the  Constitution  was 

not  required ;  thejustioe  may  act  as  his  own  taken,  contained,  after  "judicial  proceed- 
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less  than  the  force  and  effect  which  would  be  given  in  the  domestic 
courts. 

It  is  quite  certain,  however,  that  the  judgments  of  all  courts, 
whether  of  record  or  not,  which  possess  the  necessary  machinery 
for  carrying  out  the  act  of  Congress  in  regard  to  authentication, 
are  conclusive  of  the  merits,  when  properly  authenticated. 

Under  this  head  of  judgments  of  courts  of  inferior  jurisdiction 
may  be  classed  those  of  foreign  consuls. 

In  Forbes  v.  Scannell,^  it  appeared  that  after  an  execution  of  an 
assignment,  in  Canton,  China,  before  a  United  States  consul,  a 
controversy  arose  before  the  consul  between  the  assignees  and  a 
citizen  of  the  United  States,  residing  in  Canton,  in  which  was  in- 
volved the  question  of  the  validity  of  the  assignment.  The  consul 
delivered  an  opinion  holding  the  assignment  valid.  At  the  time 
of  the  assignment  certain  goods  belonging  to  the  insolvents  were 
at  sea  ;  and  upon  their  arrival  in  port  they  were  seized  on  execu- 
tion by  third  parties,  who  were  aware  of  the  claim  of  the  assignees. 
These  third  parties,  in  a  suit  to  recover  damages  for  the  seizure  of 
the  goods,  now  maintained  that  the  assignment  was  void.  The 
assignees  however- contended  that  this  question  had  been  conclu- 
sively settled  by  the  decision  of  the  consul. 

In  reply  to  this  point  the  court,  Baldwin,  J.,  said :  "  It  is  urged 
that  the  decision  of  this  court  is  as  conclusive  of  the  questions  of 
local  law  decided,  as  would  be  that  of  any  other  court  as  to  the 
law  of  its  jurisdiction ;  but  it  seems  that  an  appeal  lies  from  the 
consul  to  the  United  States  commissioner.^  And  we  are  not  aware 
that  the  rule  which  accords  the  force  of  definitive  exposition  of  the 
local  law  to  the  decision  and  judgment  of  the  courts  of  the  local 
jurisdiction  has  ever  extended  so  far  as  to  give  that  sanction  to 
the  judgment  of  a  subordinate  tribunal  of  the  municipality  or 
territory.  The  decision  of  the  consul  is  doubtless  entitled  to  some 
weight ;  but  we  are  not  prepared  to  hold  it  as  conclusive  of  the 
general  question  adjudicated  by  him." 

ings,"  the  words,  "  of  the  courts  and  magis-  inferior  courts,  by  the  framers  of  the  Con- 

trates  of  every  other  State " ;  and  these  etitution,  in  omitting  the  phrase  referred  to 

words  were  probably  stricken  out  as  re-  in  the  Confederation, 

dundant.    It  is  plain  from  the  fact  that  ^  13  Cal.  242. 

the  word  "courts"  was  stricken  out  as  '^  A  similar  fact  in  Bank  of  Australasia 

well  as  "magistrates,"  that  no  distinction  v.  Nias,  16  Q.  B.  717,  is  mentioned  as  hav- 

was  intended  to  be  drawn  between  the  ing  force  in  favor  of  the  conclusiveness  of 

judgment  of  the  superior  and  those  of  the  the  judgment. 
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But  the  case  is  different  where  the  statute  has  given  such  courts 
the  necessary  authority  to  try  certain  causes  ;  and  in  such  case  a 
judgment  for  the  defendant,  if  final  and  conclusive  where  rendered,^ 
or  for  the  plaintiff  with  satisfaction,  will  bar  all  further  litigation 
for  the  same  cause  of  action  in  the  domestic  courts,  if  the  consular 
court  acted  within  its  jurisdiction.^ 

The  jurisdiction  of  inferior  courts  of  the  sister  State  may  in  all 
cases  be  examined,^  unless  perhaps  they  are  made  courts  of  rec- 
ord, as  they  are  in  some  States.  In  such  case  it  is  probable  that 
the  rules  pertaining  to  the  jurisdiction  of  superior  courts  prevail. 
An  adjudication  of  jurisdiction  would  also  probably  make  an  ex- 
ception.* 

1  So  it  would  seem  from  analogy  to  the  391 ;  Gunn  v.  Howell,  lb.  663 ;  Shivers  v. 
judgments  of  colonial  courts.  See  Plnm-  Wilson,  5  Har.  &  J.  130;  Thatcher  ». 
mei-  V.  Woodburne,  4  Barn.  &  C.  625.  Powell,  6  Wheat.  119  ;  Shufeldt  v.  Buck- 

2  Barber  v.  Lamb,  8  Com.  B.  N.  S.  95.  ley,   45  111.  223 ;  Draggoo  v.  Graham,  9 

3  Wheeler  v.  Raymond,  8  Cow.  311  ;  Ind.  212;  Cone  v.  Cotton,  2  Blackf.  85, 
Denning  v.  Corwin,  11  Wend.  647  ;  note;  Martin  w.  Kennard,  3  Blackf.  430; 
Smith  V.  Fowle,  12  Wend.  9 ;  Thomas  v.  Grant  v.  Bledsoe,  20  Tex.  456;  Beal  v. 
Robinson,    3   Wend.    267 ;    Cleveland   v.  Smith,  14  Tex.  305. 

Rogers,  6  Wend.  438;  Sheldon  c  Hop-        *  Gunn  w.  Howell,  35  Ala.  144;  Wyatt 
kins,  7  Wend.  435  ;  Pelton  u.  Plainer,  13     v.  Eamho,  29  Ala.  510. 
Ohio,  209;  Foster  !>.   Glazener,  27  Ala. 


PART  II. 


ESTOPPEL  BY  MATTER  OF  DEED. 


CHAPTER    VII. 


IN  GENERAL. 


We  enter  now  upon  the  consideration  of  a  class  of  estoppels 
totally  distinct  from  those  we  have  been  considering  in  the  pre- 
ceding pages,  —  so  distinct  that,  so  soon  as  we  descend  from  the 
general  idea  —  that  of  an  indisputable  admission  —  pervading  all 
estoppels  into  the  details  of  the  subject,  we  shall  only  be  able,  in 
many  cases,  to  trace  the  resemblance  of  the  two  classes  by  remote 
analogies.  And  even  in  respect  to  the  general  connecting  link 
between  them,  there  is  a  wide  difference  as  regards  the  character 
of  the  operation  by  which  the  indispiitable  admission  is  made.  In 
the  case  of  a  judgment  or  verdict  estoppel,  the  question  in  dis- 
pute is  submitted  to  others  to  decide;^  in  the  case  of  estop- 
pels by  deed,  however,  the  parties  transact  the  whole  business 
themselves,  and  agree  between  themselves  upon  the  facts  that 
shall  thenceforward  be  unquestioned.  The  one  case  arises  from 
the  judgment  of  the  law;  the  other  from  the  contract  of  the 
parties. 

An  estoppel  by  matter  of  deed  ^  may  be  defined  to  be  a  preclu- 
sion against  the  competent  parties  to  a  valid  sealed  instrument, 
and  their  privies,  to  deny  its  force  and  eJBfect  by  any  evidence  of 
inferior  solemnity.  Lord  Mansfield,  giving  the  definition  a  more 
general  form,  and  putting  it  into  the  shape  of  a  rule  of  law,  thus 
states  it :  "  No  man  shall  be  allowed  to  dispute  his  own  solemn 
deed." ^ 

Taking  this  definition  and  rule  as  the  premise,  we  propose,  in 
considering  the  subject  before  us,  to  make  two  short  general  divis- 
ions, and  to  show, 

1.  To  whom  the  doctrine  applies  ; 

2.  To  what  it  applies. 

1  In  the  case  of  a  judgment  against  the  as  estoppels  in  vmting,  it  is  evident  he 
defendant,  the  whole  proceeding,  of  course,  means  by  deed.  See  Stratton  v.  Eastall,  2 
as  well  as  the  result,  is  ndens  volens  as  to  Term,  366 ;  Lampon  v.  Corke,  5  Barn.  & 
him.  Ad.  606,  611. 

2  Though  Lord  Coke  mentions  this  class  ^  Goodtitle  v.  Bailey,  2  Cowp.  597. 
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It  is  obvious  that  under  the  first  division  we  must  present  the 
doctrine  in  its  relation,  first,  to  parties ;  secondly,  to  privies. 
Under  tlie  second  division  we  propose  to  show,  first,  the  limita- 
tions of  tlie  doctrine ;  secondly,  the  force  of  the  doctrine  as  to 
recitals ;  thirdly,  its  force  as  to  certain  legal  inferences  arising 
from  the  joint  execution  of  a  deed ;  fourthly,  its  force  as  to  after- 
acquired  estates,  or  estates  by  estoppel ;  and,  fifthly,  its  force  as  to 
the  release  of  dower. 

The  relation  of  landlord  and  tenant,  and  the  like,  so  far  as  the 
estoppel  upon  the  tenant  is  concerned,  being  for  the  most  part 
equitable,  will  be  considered  under  Part  III.,  "  Estoppel  by  Matter 
in  pais."  The  subject  will,  however,  be  incidentally  presented,  as 
occasion  may  require,  in  the  present  Part  II.,  and  particularly 
under  Estates  by  Estoppel.^ 

First,  then,  concerning  the  doctrine  of  estoppels  by  deed  in  rela- 
tion to  parties  and  privies. 

I  Pages  294,327-334. 
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CHAPTER    YIII. 


PARTIES   AND   PRIVIES. 


The  general  rule  upon  this  subject  is  the  same  as  in  the  case 
of  estoppels  by  record,  namely,  that  only  the  parties  to  a  deed  and 
those  in  privity  with  them  can  be  bound  by,  or  take  advantage  of, 
the  estoppel  created  by  the  instrument.  We  proceed  now  to  ex- 
plain the  ipeaning  and  operation  of  this  rule  as  to 

1.  Parties. 

The  doctrine  is  illustrated  by  a  case  which  recently  came  before 
the  Supreme  Court  of  Pennsylvania.^  The  action  was  ejectment 
by  Struthers  against  one  Clark  and  his  tenants.  It  appeared  that 
Clark,  being  owner  of  tlie  land  in  question,  conveyed  it  by  deed 
to  certain  persons,  some  of  whom  subsequently  joined  in  a  mort- 
gage with  him  to  a  stranger,  which  mortgage  contained  a  recital 
that  he  (Clark)  was  the  owner  of  eleven  twenty-fourths  of  the 
land.  Before  this  mortgage  was  recorded,  but  after  its  execution, 
the  property  was  attached  and  sold  on  execution  to  the  plaintiff. 
The  tenants  now  alleged  that  Clark  had  no  title  when  the  attach- 
ment was  served  ;  to  which  the  plaintiff  replied  the  recital  in  the 
mortgage  as  an  estoppel.  Bat  the  court  held  the  defence  of  the 
tenants  good. 

Mr.  Justice  Agnew,  in  delivering  the  opinion  of  the  court,  said : 
"  Tliere  was  an  interval  of  time  between  tlie  date  of  the  last  deed 
and  the  date  of  the  mortgage,  during  which  the  tenancy  was  wholly 
gone.  How  was  tlie  tenancy  revived  ?  Only  by  the  simple  declara- 
tion of  Clark  that  he  owned  eleven  twenty-fourths,  and  the  declara- 
tion or  certificate  of  his  co-mortgagors  to  the  same  fact.  Thus  the 
mere  written  certificate,  as  it  were,  of  persons  who  were  neither 
parties  nor  privies  in  estate,  or  in  the  suit  brought  to  recover 
the  estate,  is  made  evidence  to  reinvest  Clark  with  title  to  these 
eleven  parts ;  and  even  more,  it  was  laid  upon  the  jury  with  a 
binding  instruction,  on  the  ground  that  it  operated  as  an  estoppel 

1  Sunderlin  v.  Struthers,  47  Penn.  St.  411  (1864). 
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upon  persons  who,  after  Clark  had  parted  with  his  title,  stood  in 

no  relation  or  privity  to  him On  what  principle  of  evidence 

or  law  his  naked  declarations,  or  those  of  a  stranger,  could  be  used, 
first,  to  renew  or  restore  the  tenancy,  and  then  to  estop,  it  is  diffi- 
cult to  perceive.  The  effect  of  it  is  to  let  into  possession  one  who 
has  shown  no  title  whatever,  contrary  to  the  first  principle  of  the 
law  of  ejectment,  and  thus  to  oust  persons  holding  no  fiduciary 
relation,  and  thereby  to  affect  the  title  of  Clark's  vendees,  who, 
after  their  deeds,  became  the  landlords."  ^ 

Persons  acting  under  the  authority  of  a  grantee  by  deed  are  not 
regarded  as  strangers.^  In  the  case  cited,  one  Osgood  had  exe- 
cuted a  deed  of  land  to  a  corporation  styled  the  "  Proprietors  of 
the  South  Chapel  in  Pryeburg."  In  this  deed  it  was  stipulated 
that  a  church  should  be  erected  on  the  land  "  for  the  use  of  the 
Methodist  Episcopal  society  so  long  as  they  shall  furnish  preachers 
acceptable  to  a  majority  of  the  proprietors."  The  church  was 
built,  and,  after  having  been  occupied  for  a  number  of  years,  was 
suffered  to  fall  into  decay  and  disuse.  After  a  considerable  inter- 
val, the  church  was  repaired  by  the  defendants,  under  the  direc- 
tion of  persons  acting  as  the  superintending  committee  of  the  pro- 
prietors, and  reoccupied  ;  whereupon  the  heirs  of  Osgood  brought 
the  present  action  of  trespass  for  the  entering  and  repairing  the 
church.  The  defendants  alleged  the  deed  as  an  estoppel ;  while 
the  plaintiffs  contended  that  they  were  strangers,  and  not  entitled 
to  take  advantage  of  it.  The  court  decided  in  favor  of  the  de- 
fendants, saying  that  it  could  not  be  maintained  that  they,  acting 
under  persons  who  were  at  all  events  de  facto  the  superintending 

1  Mr.  Justice  Strong,  in  a  concurring  tions,   and  precluded   from  averring  the 

opinion,  forcibly  replied  to  the  argument  contrary  to  the  prejudice  of  his  title.    But 

of  the  plaintiff,  that  it  was  a  case  of  es-  it  is  an   unprecedented   extension  of  the 

toppel  in  pais.     "  Nor  was  the  recital,"  he  doctrine  of  equitable  estoppel  to  hold  that 

said,  "  an  admission  or  declaration  made  a  man  is  bound  to  the  world  to  make  good 

to  the  plaintiff  at  the  time  of  the  sale,  or  at  what  he  has  said  to  any  one,  if  others 

any  previous  time.     He  was  not  a  party  choose  to  rely  upon  it.     If  every  man  may 

to  the  mortgage.    It  was  altogether  res  be  held  liable,  not  only  to  parties  and 

inter  alios  acta.    If  he  saw  it,  and  did  not  privies  to  his  deed,  but  to  all  mankind,  to 

know  it  was  a  mistake  or  a  falsehood,  still  make  good  every  introductory  recital  which 

he  was  not  warranted  in  relying  upon  it.  the  deed  contains,  it  behooves  him  to  avoid 

I  agree  that  if  the  plaintiffhad  been  induced  allrecitals,  and  be  careful  what  scrivener 

to  purchase  by  anything    said  by  these  he  employs.      Such  Is  not  the  law,  and 

mortgagors  at  the  sale,  or  by  representa-  there  are  no  authorities  which  assert  it." 

tions  made  by  them  to  him  previously,  they  "  Osgood  v.  Abbott,  58  Maine,  73. 
would  have  been  bound  by  their  declara,- 
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committee  of  the  proprietors,  a  majority  of  whom  were  among 
the  original  associates  and  proprietors,  were  such  strangers 
and  wrong-doers  as  to  deprive  them  of  the  right  to  assert  the 
estoppel. 

This  doctrine  is  also  illustrated  by  a  late  case  in  Ohio.^  An 
action  had  been  brought  for  the  assignment  of  dower  in  land 
which  the  defendant  held  under  a  sheriff's  deed,  made  by  virtue 
of  an  execution  against  the  plaintiff's  late  husband.  The  defend- 
ant sought  to  protect  himself  under  a  deed  from  the  deceased 
and  release  of  dower,  made  before  the  sheriff's  sale,  but  after 
the  judgment,  to  third  persons.  The  court  refused  to  allow  the 
alleged  defence  to  be  made. 

The  defendant,  the  court  observed,  had  never  possessed  himself 
of  the  title  which  he  relied  upon  ;  he  did  not  claim  under  it,  but 
by  a  title  adverse  to  it  and  paramount.  He  could  not  make  the 
release  available  as  a  grant,  for  he  was  not  a  party  to  it ;  nor 
could  the  release  operate  in  his  favor  by  way  of  estoppel,  for  a 
stranger  could  not  be  bound  by,  or  take  advantage  of,  an  estoppel. 

It  was  formerly  supposed  in  Maine  that  the  mere  acceptance  of  a 
deed  of  land  by  a  grantee  would  estop  him  to  deny  the  claim  of 
the  grantor's  widow  for  dower .^  But  this  doctrine  has  been  over- 
ruled.^ In  Foster  v.  Dwinel,  just  cited,  the  prior  cases  are  re- 
viewed and  shown  to  rest  upon  no  good  foundation. 

In  an  able  opinion,  Mr.  Justice  Kent,  speaking  for  the  whole 
court,  thus  stated  the  ground  of  the  decision  :  "  If  we  depart  from 
technical  rules,  and  inquire  what  there  is  in  the  nature  of  an 
estate  in  dower  that  should  give  it  this  right  of  creation  out  of  the 
mere  fact  that  the  tenant,  or  those  under  whom  he  holds,  took  a 
title  from  the  husband,  we  may  be  at  a  loss  to  discover  any  sub- 
stantial reason.  We  have  seen  that  a  widow  cannot  be  defeated 
of  her  dower  by  any  declarations  or  recitals  of  her  husband. 
Why  should  she  be  allowed,  as  against  the  truth,  to  create  this 
right  when  it  never  existed,  by  the  mere  fact  that  a  title  of  some 

1  Kitzmiller  v.  Rensselaer,  10  Ohio  St.  tucky.    Dashiel  v.  Collier,  4  J.  J.  Marsh, 

63(1859).  602.    For  the  various  doctrines  of  the  dif- 

'■^  Kimball  v.  Kimball,   2   Greenl.  226;  ferent  States,  see  2  Scribner,  Dower,  pp. 

Nason  v.  Allen,  6  Greenl.  243;  Hains  v.  2\7  et  seq, 

Gardner,  10  Maine,  383.     And  so  it  is  ^  Campbell  w.  Knights,  24  Maine,  332; 

held  in  Massachusetts.    Wedge  v.  Moore,  Gammon    v.    Freeman,   31    Maine,   243 ; 

6    Cush.    8.     And    in    South    Carolina.  Foster  w.  Dwinel,  49  Maine,  44  (1861). 
Gayle  v.  Price,  5  Rich.  525.    And  in  Ken- 
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kind  has  been  •  taken  from  the  husband  ?  If  it  were  true  that 
every  seizin  of  the  husband,  which  gave  him  a  right  to  convey  or 
interest  in  it,  was  necessarily  a  dowable  seizin,  there  would  be 
more  force  in  the  argument.  But  this  is  not  true.  A  man 
may  have  only  the  estate  and  right  of  a  mortgagee,  which  will 
not  give  dower,  and  yet  he  may  properly  give  a  deed  of  the 
premises.^  .... 

"  It  would  seem  to  be  a  great  stretch  of  the  doctrine  of  estoppel 
to  say,  that  by  accepting  a  deed  from  the  husband,  which  in  no 
way  alludes  to  the  matter  of  dower,  or  to  the  existence  of  a  wife 
of  the  grantor,  the  tenant  is  not  only  estopped  from  denying  an 
actual  seizin  of  the  husband,  suflBcient  to  enable  him  to  give  the 
deed,  but  is  also  estopped  from  denying  that  the  seizin  was  such  as  to 
give  a  third  person  an  independent  right  in  the  estate,  although  in 
truth  no  such  seizin  ever  existed,  thus  creating  an  estate  by  a  rule 
of  law  where  none  ever  before  existed." 

But  the  case  of  Campbell  v.  Knights  ^  is  still  stronger.  It  ap- 
peared that  the  demandants  were  mortgagees,  and  the  grantor 
owner  only  of  an  equity  of  redemption ;  and  that  the  widow's 
dower  in  the  premises  had  been  set  out.  After  the  grantor's 
death,  his  equity  was  sold  to  the  mortgagees,  who  took  a  deed  con- 
taining these  words :  "  Eeserving  from  the  conveyance  the  wid- 
ow's dower,  which  has  been  assigned  and  set  out  heretofore."  It 
was  contended  on  behalf  of  the  widow,  that  the  demandants,  by 
accepting  a  deed  with  this  reservation,  were  estopped  to  deny  that 
the  dower  had  been  properly  assigned,  and  that  the  widow  was 
entitled  to  dower.     But  the  court  ruled  otherwise. 

"  The  admission,"  said  Shepley,  J.,  "  cannot  be  extended  be- 
yond its  terms.  Estoppels  are  mutual,  and  the  demandants  can- 
not be  permitted  to  deny  the  facts  stated  in  that  clause  of  the  deed. 
They  are  that  the  widow's  dower  had  been  assigned  and  set  out  to 
her  in  the  premises,  and  that  it  was  reserved  by  the  administrator, 
and  not  conveyed  to  them.  They  have  not  admitted,  as  it  re- 
spects themselves  as  mortgagees,  that  her  husband  died  seized,  or 
that  she  was  entitled  to  dower  in  the  premises.  They  cannot  be 
precluded  from  establishing  a  title  which  may  be  good,  and  not  in- 
consistent with  their  admissions."  ® 

The  same  doctrine  also  prevailed  in  New  York,  at  one  time, 

1  Hntchins  v.  Carlton,  19  N.  H.  487.  8  Eight  v.  Bucknell,  2  Barn.  &  Ad.  278. 

2  24  Maine,  332. 
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which  the  early  cases  in  Maine  had  declared.^  But  the-  cases  to 
this  effect  have  been  overruled  in  this  State  also  ;  ^  and  the  doc- 
trine 'has  been  properly  carried  still  further,  as  we  shall  presently 
see. 

In  the  case  just  cited,  the  widow  claimed  dower  in  land  con- 
veyed by  deed  of  quitclaim,  in  which  she  had  not  united. 

After  stating  that  a  quitclaim  deed  only  purports  to  pass  what- 
ever interest  the  grantor  at  the  time  possessed,  Mr.  Justice  Wright 
said  that,  if  the  grantor  had  nothing,  nothing  passed ;  and  not  hav- 
ing covenanted  to  be  answerable  for  the  soundness  of  the  title 
conveyed,  he  could  not  be  held  chargeable  with  bad  faith  in  at- 
tempting to  enforce  any  after-acquired  title.  And  if  the  grantor 
might  thus  show  that  no  title  passed,  the  mutuality,  which  is  an 
element  of  an  estoppel,  would  allow  the  grantee  to  prove  the  same 
thing  against  the  grantor.  Much  less  could  the  grantee  be 
estopped  in  a  suit  by  the  widow,  who  was  not  in  any  way  a  party 
to  the  conveyance. 

In  a  subsequent  trial  of  this  case,  it  appeared  that  the  grantee 
entered,  in  the  first  instance,  under  a  mortgage,  and  that  the  quit- 
claim was  intended  to  release  the  equity  of  redemption  ;  but  the 
Supreme  Court  held  that  the  same  principles  must  be  applied,  and 
that  no  estoppel  had  been  created.^  And  this  is  now  the  more 
general  and  better  doctrine.* 

But  a  party  is  not  estopped  by  a  deed  to  him  under  which  he 
does  not  claim.^  In  the  case  cited,  the  plaintiff  brought  an  ac- 
tion for  dower,  claiming  under  a  mortgage  deed  by  her  late  hus- 
band to  one  Warcy  which,  by  assignment  to  Isaac  Kidder  and  sundry 
mesne  conveyances,  was  traced  to  the  defendant.  Counsel  on  her 
behalf  contended  that  the  defendant  was  estopped  by  this  mort- 
gage to  deny  the  plaintiff's  right  to  dower  in  the  land. 

But  the  court  said :  "  Such  cannot  be  its  legal  effect.  There  is 
no  evidence  in  the  case  that  Isaac  Kidder  ever  claimed  title  under 
this  mortgage,  or  in  fact  that  he  had  any  knowledge  that  it  had 
ever  been  assigned  to  him.  It  was  not  recorded  until  March  10, 
1858.*    Prom  whence  the  demandant  obtained  this  instrument  does 

1  Sherwood  v.  Vandenburgh,  2  Hill,  ner  w.  Greene,  5  R.  I.  104;  Averill  f.  Wil- 

303;  Bowneu.  Potter,  17  Wend.  164.  son,  4  Barb.  180;   Strawn  v.  Strawn,  50 

"  Sparrow  v.  Kingman,  1  Comst.  242.  HI.  33 ;  Gaunt  v.  Wainman,  3  Bing.  N.  C. 

»  12  Barb.  201.  69.     But  see  2  Secibner,  Dower,  237. 

*  Edmondson  v.  Montague,  14  Ala.  371 ;  ^  Kidder  v.  Blaisdell,  45  Maine,  461. 

Crittenden  v.  Woodruff,  6  Eng.  82  ;  Card-  '  Though  dated  in  1819. 
18 
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not  appear,  nor  does  it  appear  that  the  tenant  had  any  knowledge 
of  its  existence  before  it  was  produced  on  trial.  Under  this  state 
of  facts  he  is  not  affected  thereby." 

A  deed,  further,  only  estops  the  parties  in  the  character  in  which 
they  execute  it.^  In  the  case  cited,  the  plaintiff,  as  administratrix 
of  the  estate  of  her  husband,  executed  a  deed  of  real  estate  con- 
taining a  covenant  of  warranty  against  the  demands  of  all  persons 
claiming  under  herself.  She  now  brought  an  action  for  dower  in 
the  land,  and  the  court  held  that  she  was  entitled  to  recover. 

Mr.  Justice  Cooley,  who  delivered  the  judgment,  said  that  there 
was  no  ground  for  putting  a  construction  upon  the  deed  that 
would  estop  the  plaintiff  from  claiming  dower.  The  deed  had 
been  given  by  her  in  her  representative  character,  as  administra- 
trix, and  signed  by  her  as  such.  The  covenant  against  her  own 
acts  referred  to  such  representative  character,  and  it  was  not  to  be 
presumed  that  she  had  precluded  herself  from  asserting  her  indi- 
vidual rights.  Though  it  was  true  the  covenant  was  not  essential 
to  the  validity  of  the  deed,  still  it  was  not  meaningless,  and  might, 
under  some  circumstances,  if  the  sale  had  proved  defective,  have 
given  the  grantee  a  right  of  action. 

The  same  principle  appears  in  the  case  of  Metiers  v.  Brown.^  It 
was  an  ejectment  to  recover  possession  of  a  piece  of  land,  in  which 
the  plaintiff  sued  as  administrator  of  his  mother.  He  sought  to 
recover 'the  premises  by  reason  of  a  term  of  which  it  was  said  his 
mother  died  possessed,  and  which  devolved  upon  him  as  adminis- 
trator. The  defence  was  that  the  defendant  had  been  in  possession 
under  a  mortgage  by  the  plaintiff  in  his  mother's  lifetime.  The 
defendant  contended  that  the  plaintiff  was  estopped  from  claiming 
the  term  by  reason  of  his  mortgage.  But  the  court  held  that 
there  was  no  estoppel. 

"  In  our  opinion,"  said  Channel,  B.,  speaking  for  the  court, "  the 
plaintiff,  who  sues  as  administrator  of  his. mother,  must  be  con- 
sidered in  the  position  of  a  stranger;  and  therefore  the  rule  as  to 
estoppel  does  not- apply.  For  whenever  a  person  sues,  not  in  his 
own  riglit,  but  in  right  of  another,  he  must  for  the  purpose  of 
estoppel  be  deemed  a  stranger."  ^ 

1  Wright  V.  DeGroff,  14  Mich.  164.  setting  up  any  claim  to  the  land  inconsis- 

2  1  Hurl.  &  C.  686.  tent  with  the  lease.    Blanchard  v.  Tyler, 
'  But  It  is  held  that  a  lease  executed  by     12  Mich.  339. 

one  as  agent  of  the  lessor  estops  him  from 
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But  if  a  guardian  sell  land  of  the  ward,  with  a  covenant  that  he 
was  duly  authorized  to  sell  the  premises,  he  cannot  afterwards  set 
up  a  claim  to  the  land  in  his  own  right.^  The  court  observed,  in 
the  case  cited,  that  it  was  well  established  that  a  party  was  not 
allowed  to  plead  or  prove  any  matter  inconsistent  with  the  terms  of 
his  deed. 

"  On  this  principle,"  said  Mr.  Justice  "Wilde,  "  the  case  of  Poor  v. 
Robinson^  was  decided, — a  case  in  most  respects  precisely  similar 
to  the  present.  In  that  case,  the  demandants  claimed  as  children 
and  heits  of  Thomas  Poor,  their  father ;  and  the  tenant  produced 
a  deed  of  release  from  two  of  the  demandants,  by  which  they 
released  and  quitclaimed  unto  him  all  the  right  of  which  the  tes- 
tator, their  father,  died  seized  in  and  to  sundry  lots  of  land,  in- 
cluding the  demanded  premises.  It  appeared  that  the  testator 
was  disseized  at  the  time  of  death,  and  so  the  deed  was  inoperative 
to  pass  the  right  of  the  testator ;  but  it  was  held  to  be  good  by 
way  of  estoppel,  to  extinguish  the  right  descending  from  the  testa- 
tor to  his  two  children,  the  executors,  and  thus  far  the  title  to  the 
tenant  was  confirmed,  the  court  holding  that  they  were  not  enti- 
tled to  recover  against  their  own  bargain  and  contract  with  the 
tenant.  That  case  and  this,  excepting  in  two  particulars,  are  simi- 
lar, and  depend  on  the  same  principle.  In  Poor  v.  Robinson,  the 
executors  sold  in  their  capacity  as  executors ;  in  this  case,  tlie 
petitioner  sold  in  his  capacity  as  guardian 

"  But  in  two  particulars  the  cases  differ.  In  Poor  v.  Robinson, 
the  executors'  deed  purports  to  convey  the  right  only  of  which  the 
testator  died  seized.  But  in  the  present  case,  the  petitioner's  deed 
purports  to  be  an  unqualified  grant  of  the  land  to  the  grantee  in 
fee  simple.  It  purports  to  pass  the  whole  estate,  and  it  is  utterly 
inconsistent  with  the  plainer  import  of  the  grant  to  allow  the 
petitioner  now  to  show  that  only  a  part  of  the  estate  passed  by  that 
conveyance.  The  other  particular  in  which  the  cases  differ  is  of 
more  importance.  In  Poor  v.  Robinson,  there  do  not  appear  to 
have  been  any  express  covenants.  But  in  this  case  the  petitioner 
expressly  covenants  that  he  is  lawfully  authorized  and  empowered 
to  make  sale  of  the  granted  premises,  that  is,  of  the  whole  estate. 
Most  certainly  he  was  not  so  authorized  ;  and  this  covenant  oper- 
ates to  avoid  circuity  of  action,  by  way  of  rebutter,  and  estops  the 
petitioner,  from  setting  up  his  title  from  Pitts  Hall." 

1  Heard  v.  Hall,  16  Pick.  457.  "  10  Mass.  131. 
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But  in  order  to  work  an  estoppel  upon  the  parties  to  a  deed, 
they  must  be  sui  Juris,  competent  to  make  it  effectual  as  a  contract. 
Hence  a  married  woman  is  not  estopped  by  her  covenants  of  war- 
ranty.^ The  case  first  cited  was  an  ejectment ;  the  plaintiff  giving 
in  evidence  a  deed  from  the  defendant  and  her  husband,  by  which 
they  conveyed  the  premises  in  fee  to  the  plaintiff,  with  warranty. 
The  defendant  offered  to  prove  an  outstanding  title,  but  it  was  ob- 
jected that  she  was  estopped  by  the  covenants  in  her  deed.  The 
objection  was  overruled. 

Spencer,  0.  J.,  said  that  it  was  a  settled  principle  of  the  com- 
mon law  that  coverture  disqualified  a  woman  from  entering  into  a 
contract  or  covenant  personally  binding  upon  her.  She  might  at  , 
common  law  pass  her  real  property  by  fine ;  and  under  the  New 
York  statute  she  might,  in  conjunction  with  her  husband,  on  due 
examination,  do  the  same.  But  the  deed  could  not  operate  as  an 
estoppel  to  her  subsequently  acqiiired  interest. 

An  infant,  also,  not  being  sui  juris,  will  not  be  estopped  by  his 
deed  during  his  infancy,  nor  afterwards,  unless  he  has  ratified  it.^ 
Therefore  an  apprentice,  bound  to  service  until  twenty-one  years 
of  age,  will  not  be  estopped  by  a  recital  of  .his  age  in  the  indent- 
ure.* 

The  question  whether  an  estoppel  is  available  against  the  State 
arose  in  Commonwealth  v.  Andr^.*  It  appeared  that  a  committee 
of  the  legislature,  duly  authorized,  granted  by  deed  to  Pierre 
Mathieu  Andri,  his  heirs  and  assigns,  with  warranty,  a  certain 
tract  of  land.  Andr^  at  the  time  was  an  alien  subject  of  Prance. 
The  purchase  was  made  for  the  benefit  of  one  Billon,  also  a  sub- 
ject of  Prance.  Upon  the  death  of  these  persons,  intestate,  the 
attorney-general,  pursuant  to  an  act  of  the  legislature,  filed  an  in- 
formation to  recover  the  land,  alleging  that  it  ought,  to  escheat  to 
the  commonwealth  for  defect  of  title  in  any  person  who  could  by 
law  hold  it.     But  the  court  held  the  commonwealth  estopped  by 

1  Jackson  v.  '^nderheyden,  17  Johns,  not  being  an  estoppel  upon  the  wife,  it  is 

167  ;  Sparrow  v.  Kingman,  1  Comst.  242 ;  not  an  estoppel  upon  the  husband's  heirs 

Wallace  v.  Miner,  6  Ohio,  367 ;  Wight  v.  against  the  widow. 

Shaw,  5  Cush.  56;  Lowell  a.  Daniels,  2  But  in  a  few  cases  a  different  and  nn- 

Gray,  161,  overruling  Fowler  v.  Shearer,  tenable  doctrine  has  been  declared.    Hill  v. 

7  Mass.  21 ;  Strawn  v.  Strawn,  50  111.  33.  West,  8  Ohio,  222 ;  Massie  v.  Sabastian,  4 

The  last-named  case  holds  that  though  the  Bibb,  433. 

wife  release  dower  and  join  in  the  war-  "  Cook  v.  Toumbs,  36  Miss.  685. 

ranty,  she  will  not  be  estopped  to  claim  an  "  Houston  v.  Turk,  7  Yerg.  13. 

interest  distinct  from  that  of  dower;  and  *  3  Pick.  224. 
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its  deed.  "  The  deed  of  the  commonwealth,"  said  Parker,  C.  J., 
"  to  the  very  persons  now  defending  as  heirs  to  Andrd,  to  whom 
and  to  whose  heirs  the  grant  was  made,  is,  we  think,  an  estoppel 
against  setting  up  the  alienage  of  those  persons  as  the  ground  of 
recovery."     And  this  is  certainly  the  better  opinion.^' 

But  in  North  Carolina  a  different  doctrine  prevails ;  and  it  is 
there  held  that  an  estoppel  does  not  operate  against  the  State,  or 
its  assignee.^ 

2.  Privity. 

The  doctrine  of  privity  is  illustrated  in  the  leading  case  of  Tay- 
lor V.  Needham.*  The  question  raised  on  demurrer  was  whether 
the  plea  of  non  demisit  was  good  when  pleaded  by  an  assignee  who 
has  had  the  estate  of  the  lessee  conveyed  to  him,  which  estate  had 
been  created  by  indenture. 

Mansfield,  C.  J.,  delivered  the  judgment  of  the  court.  "  There 
is  nothing  more  clear,"  he  said,  "  than  that  where  a  lessee  takes 
an  estate  by  indenture,  he  is  not  at  liberty  to  plead  nil  habuit  in 
tenementis,  nor  in  any  way  to  dispute  the  title  of  his  lessor.  Now 
this  plea  puts  in  issue,  amongst  other  matters,  the  title  of  the 
lessor.  It  is  truly  stated  for  the  defendant,  that  in  cases  of  a 
grant  or  feoffment  a  stranger  may  plead  '  did  not  grant,  or  did 
not  enfeoff,'  and  that  plea  denies  not  only  the  existence,  but  the 
efficacy,  of  the  supposed  grant  or  feoffment.  It  brings  in  issue, 
therefore,  the  title  of  the  grantor,  as  well  as  the  operation  of  the 
deed,  and  that  plea  would  be  a  proper  plea  to  bring  in  issue  the 
execution,  construction,  and  efficacy  of  any  deed  of  demise.  Then 
the  question  comes,  whether  the  assignee  of  the  lease  may  be 
allowed  to  controvert  the  title  of  the  lessor,  when  the  lessee,  under 
whom  he  derives,  could  not  controvert  the  title  of  the  lessor  ;  so 
that  the  assignee  should  have  a  better  right  than  he  from  whom  he 
derives  it.  Exclusive  of  all  the  dicta,  it  would  be  a  very  odd 
thing,  in  the  law  of  any  country,  if  A  could  take,  by  any  form  of 
conveyance,  a  greater  or  better  right  than  he  had  who  conveys  it 
to  him ;  it  would  be  contrary  to  all  principle.  But  it  does  not 
rest  merely  on  the  general  principle ;  for  if  you  look  into  all  the 
books  upon  estoppel,  you  find  it  laid  down  that  parties  and  privies 

1  Carver  v.  Astor,  4  Peters,  1,  87 ;  Pen-  '  Den  d.  Candler  v.  Lnnsford,  4  Dev.  & 

rose  V.  Griffith,  4  Binn.  231 ;  Nieto  v.  Car-  B.  407 ;  Wallace  v.  Maxwell,  10  Ired.  110  ; 

penter,  7  Cal.  527 ;  Magee  v.  Hallett,  22  Doe  d.  Taylor  v.  Shufford,  4  Hawks,  116. 

Ala.  699.  "  2  Taunt.  279. 
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are  estopped,  and  he  who  takes  an  estate  under  a  deed  is  privy  iii 
estate,  and  therefore  never  can  be  in  a  better  situation  than  he 
from  whom  he  takes  it.  I  cannot  distinguish  Parker  v.  Manning  ^ 
from  this  case,  though  it  is  the  converse.  In  a  late  case  in  this 
court,  Williams,  Sergeant,  by  an  able  ■  argument  from  a  devisee, 
endeavored  to  convince  us  that  a  recovery  was  void  because  there 
was  no  tenant  to  the  praecipe  ;  but  it  was  answered  for  the  heir, 
that  the  devisor  was  tenant  on  the  record,  and  therefore. estopped 
from  disputing  the  recovery,  and  the  devisee  consequently  was 
estopped.  In  the  case  of  Trevivan  v.  Lawrence,^  ....  a  judg- 
ment in  scire  facias  against  terre-tenants,  which  recited  the  origi- 
nal judgment  as  of  the  wrong  term,  was  held  to  be  an  estoppel. 
For  these  reasons  the  defendant  is  as  much  estopped  from  pleading  , 
this  plea  as  if  he  had  been  the  original  lessee." 

The  subject  is  illustrated  again  in  Den  d.  Gardner  v.  Sharp.^ 
In  this  case  one  Isaac  Kyd,  tenant  in  tail  of  the  land  in  contro- 
versy, conveyed  the  same  in  fee,  with  general  warranty,  to  the  de- 
fendant, who  had  a  title  to  the  land  by  a  warrant  and  survey 
imder  the  proprietaries.  The  issue  in  tail  of  Isaac  now  brought 
the  present  action  of  ejectment  against  the  defendant ;  contending 
that  he  was  estopped  to  question  the  validity  of  the  plaintiff's 
title,  or  to  set  up  his  paramount  title  from  the  proprietaries,  by 
the  deed  from  Isaac.     But  the  court  decided  otherwise. 

"  The  answer  given  to  this  argument  by  the  defendant's  coun- 
sel," the  court  observed,  "  is  conclusive.  If  he  is  estopped  to  deny 
the  title  of  the  lessor  to  this  land,  because  her  ancestor,  the  tenant 
in  tail,  granted  to  Joseph  Sharp  [the  defendant]  a  fee-simple  in- 
terest in  it,  she  must  be  estopped  to  deny  the  title  so  conveyed  by 
that  deed,  since  estoppels  operate  equally  and  reciprocally.  But 
the  fact  is  that  the  doctrine  of  estoppels  has  no  application  to  this 
case.  The  deed  from  Isaac  Kyd  passed  a  bare  fee  to  Sharp,  and 
both  of  those  parties  were  estopped  to  deny  that  title.  But  the 
lessor  is  neither  party  nor  privy  to  that  deed,  but  a  mere  stranger, 
claiming,  not  under  Isaac  Kyd,  the  tenant  in  tail,  but  under  John 
Kyd,  the  Aonov,  per  formam  doni." 

The  case  of  Doe  d.  Marchant  v.  Errington*  was  ejectment  to  re- 
cover possession  of  a  set  of  chambers  in  Lincoln's  Inn.  The  facts 
in  substance  were,  that  one  Boileau  being  possessed  of  the  cham- 

1  7  T.  E.  537.  8  4  "Wash.  C.  C.  609. 

»  1  Salk.  276.  *  6  Bing.  N.  C.  79. 
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bers  in  controversy,  to  which  he  had  been  admitted  by  the  owners 
of  the  fee  simple,  conveyed  them  to  the  plaintifiF  by  deed,  to  hold 
during  the  grantor's  life ;  the  deed  reciting  that  he  was  seized  of  the 
premises  for  life.  Boileau  continued  in  possession,  and  afterwards 
surrendered  the  chambers  to  the  defendant,  who  was  admitted  by 
the  owners.  It  was  contended  that  the  defendant,  having  received 
possession  from  Boileau,  claimed  under  him,  and  in  respect  of 
title  was  in  the  same  situation  as  Boileau ;  and  he  having  con- 
veyed the  premises  by  deed  reciting  that  he  was  seized  for  life, 
was  estopped  to  deny  that  he  had  a  life  estate.  But  the  court  held 
that  there  was  no  estoppel. 

Tindal,  C.  J.,  said  that  the  case  had  been  properly  argued  on 
the  ground  of  an  estoppel ;  for  if  it  were  a  question  of  title,  the 
plaintiff  had  no  claim.  "  The  plaintiff,  therefore,"  he  proceeded 
to  say,  "  can  only  claim  under  the  estoppel  created  by  the  deed  of 
July,  1833  ;  .  .  .  .  and  the  defendant  neither  claims  through,  nor 
after,  nor  from  Boileau.  An  act  indeed  was  to  be  done  by  Boileau, 
but  the  defendant's  estate  does  not  come  from  him,  but  from  the 
trustees  of  Lincoln's  Inn.  The  case  comes  nearer  to  that  put  by  Sir 
W.  Jones,  in  Edwards  v.  Rogers,^  where  he  says,  '  If  a  father  dis- 
seize his  son,  and  levy  a  fine,  this  fine  will  not  bind  the  son  as 
heir  and  privy,  for  he  does  not  claim  from  his  father ;  or  if  a  father 
be  tenant  for  life,  remainder  to  his  son  in  fee,  and  levy  a  fine,  this 
will  not  bind  the  son  as  privy,  for  his  reversion  ;  or  if  the  father 
levy  a  fine  of  the  lands  of  the  mother,  the  son  is  not  bound.' " 

An  illustration  of  the  doctrine  of  privity  is  also  found  in  the 
case  of  Bates  v.  Norcross,^  which  was  a  writ  of  entry.  The  de- 
fendant relied'upon  a  deed  from  one  Packard  to  whom  the  premi- 
ses had  been  conveyed  by  Bbenezer  Davison,  with  general  cove- 
nants of  seizin  and  warranty.  He  then  proved  that  after  Davison 
died,  the  plaintiff  married  his  only  daughter  and  heir  at  law,  and 
that  she  received  assets  by  descent  from  her  father  of  a  greater 
value  than  the  land  in  controversy.  The  plaintiff  relied  upon  a 
title  paramount  to  that  of  Davison.  The  defendant  now  con- 
tended that  the  plaintiff  was  rebutted  by  the  covenants  in  the  deed 
of  Davison  ;  and  of  this  opinion  were  the  court. 

"  We  do  not  consider  the  doctrine  of  collateral  warranty,"  said 
Mr.  Justice  Putnam,  in  delivering  judgment,  "  as  applicable  to  the 
case.    If  Davison  were  living  and  demanding  the  land,  he  would  be 

1  Sir  W.  Jones,  460.  2  17  Pick.  14. 
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estopped  by  his  deed.  So  if  his  sole  heir  were  suing  for  it,  she 
would  be  estopped,  being  privy  both  in  blood  and  estate.  The 
warranty  of  her  ancestor  has  descended  upon  her,  and,  as  the  case 
finds,  with  assets  of  greater  value  than  the  land.  This  is  a  case 
of  lineal  warranty  with  assets,  so  far  as  the  daughter,  sole  heir 
and  wife  of  the  demandant,  is  concerned.  She,  at  the  time  of  her 
marriage,  was  undoubtedly  liable,  and  her  liability  ^volved  upon 
the  husband  and  wife.  If  he  were  to  be  considered  a  purchaser, 
for  the  valuable  consideration  of  marriage,  of  all  that  came  to  the 
wife,  it  was  eum  onere.  He  and  his  wife  became  and  were  seized 
of  the  real  estate  in  her  right ;  and  he  took  the  personal  estate  ab- 
solutely, but  subject  to  all  the  liability  to  respond  to  the  warranty 
of  her  ancestor.  If  the  demandant  were  to  recover,  the  tenant 
would  have  an  action  against  the  demandant  and  his  wife  to  re- 
cover back  the  value  ;  and  the  judgment  and  execution  would  be 
against  the  husband  and  wife,  and  might  be  levied  upon  the  body 
or  estate  of  the  husband." 

No  privity  exists  between  a  judgment  creditor  and  his  debtor.^ 
In  the  case  cited.  Waters  conveyed  to  Spencer  all  his  right,  title, 
and  interest  in  certain  land,  with  a  general  warranty,  acknowledgr 
ing  receipt  of  payment,  and  took  judgment  for  a  portion  of  the 
purchase-money,  which  became  a  lien  on  the  land.  Subsequently 
other  creditors  obtained  judgments  against  Spencer,  which  were 
levied  on  this  land,  and  the  proceeds  of  sale  paid  into  court. 
These  creditors  now  sought  to  take  advantage  of  Waters's  deed  to 
Spencer,  and  to  exclude  the  former  from  any  participation  in  the 
distribution.  But  the  court  held  that  there  was  no  estoppel  by 
the  deed. 

Woodward,  J.,  said  :  "  Estoppels  may  be  by  deed,  but  estoppels 
by  deed  avail  only  in  favor  of  parties  and  privies.  Now  the  judg- 
ment creditors  who  seek  to  postpone  Waters  are  not  privies  of 
Spencer,  either  in  blood,  in  law,  or  by  estate.  Not  in  blood,  for 
no  relationship  is  alleged ;  nor  in  law,  for  the  legal  relation  be- 
tween debtor  and  creditor  is  one  of  antagonism,  rather  than  of 
confidence  or  of  mutual  dependence ;  nor  by  estate,  for  they 
have  none  in  the  debtor's  land.  What  proves  that  they  have 
no  interest  in  the  land  is,  that  a  judgment  against  one  of  these 
judgment  creditors  would  not  be  even  a  lien  on  this  land.  The 
truth  is,  the  relation  of  jvidgment  creditors  to  their  debtor's  real 

1  Waters's  Appeal,  35  Penn.  St  523. 
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estate  is  anomalous.  They  have  a  lien  upon  it  by  virtue  of  statute 
law,  but  they  have  no  interest  in  it  such  as  makes  them  privies  in 
estate  with  the  debtor.  The  covenants,  then,  express  or  implied, 
of  Waters's  deed  cannot  operate  in  favor  of  Spencer's  creditors  as 
an  estoppel  by  deed  ;  and  we  "do  not  understand  any  such  effect  to 
have  been  intended  by  what  was  said  of  the  deed  in  Altman  v. 
Klingensmith."  ^ 

In  a  case  in  the  Supreme  Court  of  the  United  States,^  it  had 
been  contended  on  the  argument  that  the  recital  of  a  certain  lease, 
in  a  deed  of  marriage  settlement,  though  conclusive  of  the  exist- 
ence of  the  lease  in  favor  of  the  lessees,  and  those  claiming  under 
them  by  the  same  conveyance,  was  not  conclusive  for  or  against 
any  other  persons  claiming  under  them  by  distinct  conveyances. 
But  the  court  thought  otherwise. 

Mr.  Justice  Story  observed  that  if  the  recital  were  conclusive  in  fa- 
vor of  the  lessees,  it  was  equally  conclusive  in  their  favor  as  releasees, 
since  the  release  worked  upon  the  possession  acquired  under  the ' 
lease.  But  in  truth  the  recital  as  an  estoppel  bound  all  privies, 
whether  claiming  by  the  same  or  by  a  distinct  instrument.  It  was 
the  privity  which  constituted  the  bar,  and  not  the  fact  of  taking  by 
the  very  deed  which  constitutes  the  recital.^  It  may  be  doubted, 
however,  if  this  is  not  stating  the  doctrine  of  privity  too  broadly. 

It  is  held,  also,  that  a  person  becomes  virtually  a  privy  in  estate, 
who  defends  his  possession  of  the  land  on  the  ground  solely  that 
one  of  the  grantors  in  a  series  of  deeds  had  no  title.*  In  the  case 
cited.  Lane,  C.  J.,  said  that  it  was  too  limited  a  view  of  the  effect 
of  an  estoppel  to  confine  its  operation  to  those  only  who  claim  an 
interest  through  the  deed.  "  A  person  in  possession,"  said  he, 
"  sustaining  his  possession  by  no  other  title  than  a  denial  that  a 
former  owner  has  parked  with  his  right,  is  not  a  stranger  ;  he  be- 
comes privy  in  estate  to  him  whose  title  he  maintains,  and  is  con^ 
eluded  by  what  destroys  it  in  his  hands.  For  if  title  can  be  traced 
by  B  to  A,  and  B  can  fasten  upon  A  the  incapacity  of  assert- 
ing his  right,  in  consequence  of  his  admission  that  he  has  conveyed 
to  B,  it  is  not  just  that  a  stranger,  standing  on  A's  claim  only,  and 
relying  on  no  superior  title,  should  be  permitted  to  contest  the 
existence  of  a  fact  which  those  interested  have  settled.  The  law, 
therefore,  wisely  attaches  the  disability  of  A  to  all  who  maintain  his 

1  6  Watts,  445.  ^  See  Carver  u.  Jackson,  4  Peters,  1. 

^  Crane  v.  Morris,  6  Peters,  598,  611.  *  Kinsman  v.  Loomis,  11  Ohio,  475. 
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title,  and  permits  such  estoppels  to  be  used  not  merely  defensivelyj 
but  to  sustain  •  actions  of  ejectment.  The  present  case  affords  a 
proper  application  of  these  rules.  The  sole  defence  consists  in 
maintaining  an  outstanding  title  in  Swift ;  but  a  fact  is  shown  by 
Swift's  admission  which  proves  this  title  has  no  existence,  and  that 
the  estate  has  passed  to  the  plaintiff;  an  admission  which  binds 
not  Swift  only,  and  his  heirs  and  assignees,  but  all  who  seek  pro- 
tection under  the  shelter  of  his  name." 
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CHAPTER    IX, 

LIMITATIONS   OF   THE   DOCTRINE. 

Having  now  considered  the  first  division  of  our  subject,  and 
determined  the  question  to  whom  estoppels  by  deed  apply,  and 
the  force  of  the  rule  upon  the  subject,  we  come  upon  the 
second  and  more  extensive  division,  in  which  we  propose  to  show 
to  what  the  definition  and  rule  given  in  the  opening  of  the  subject 
apply.     And  first  of  the  limitations  of  the  same. 

1.    The  Deed  must  he  valid. 

It  is  an  essential  element  to  the  estoppel  by  deed,  that  the  deed 
itself  should  be  a  valid  instrument ;  ^  a  void  instrument  under  seal 
does  not  work  an  estoppel.'*  The  cases  upon  this  subject  will  now 
be  presented. 

In  the  case  of  a  public  corporation,  if  its  officers  make  a  mort- 
gage which  they  have  no  power  to  make,  the  rule  of  estoppel  does 
not  prevail ;  and  they  may  deny  their  authority  to  execute  the 
deed.^  In  the  case  cited,  the  trustees  of  a  certain  turnpike,  having 
authority  to  erect  toll-houses,  and  to  mortgage  the  tolls,  but  hav- 
ing no  power,  as  the  court  held,  to  mortgage  the  toll-houses  or 
gates,  in  order  to  raise  funds,  executed  to  the  lessors  of  the  plain- 
tiff mortgages  of  the  tolls,  and  also  of  the  toll-houses  and  toll- 
gates.  The  mortgagees  now  brought  the  present  action  of  eject- 
ment to  recover  possession  of  the  toll-houses  and  gates.  The 
trustees  objected  that.the  act  did  not  warrant  them  in  mortgaging 
this  property,  and  judgment  of  nonsuit  was  given  in  the  court 
below  against  the  plaintiff.  On  a  motion  to  set  aside  the  nonsuit, 
it  was  contended  that  as  some  of  the  defendants  had  joined  in 
executing  the  conveyance,  they  were  estopped  from  taking  that 
objection  ;  but  the  court  ruled  otherwise. 

1  A  sheriff's  deed,  if  valid,  is  as  cffica-  him  in  inviium,  by  orda:  of  court.    Mc- 

cious  to  work  an  estoppel  against  the  claim  Dougald  v.  Dougherty,  11  Ga.  570,  594. 

of  execution  debtor  as  one  executed  by  him  ^  Unless  an  estoppel  in  pais  should  be 

voluntarily.     Gorham  v.  Brenon,  2  Dev.  subsequently  produced ;  but  this  branch  of 

174;  Doe  d.  Logan  v.  Moore,  1  Dana,  57.  estoppels  we  do  not  consider  here. 

But  it  has  been  held  that  one  is  not  es-  ^  Fairtitle  v.  Gilbert,  2  T.  R.  169. 
topped  by  the  recitals  in  his  deed  made  by 
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Mr.  Justice  Ashhurst,  in  delivering  judgment,  said  :  "  As  then 
the  trustees  had  no  power  to  mortgage  the  toll-houses,  the  next 
question  is,  whether  they  are  estopped  to  say  so  ?  In  general, 
the  party  granting  is  estopped  by  his  deed  to  say  he  had  no  inter- 
est ;  but  that  general  principle  does,  not  apply  to  this  case,  where 
the  trustees  were  not  acting  for  their  own  benefit,  but  for  the 
benefit  of  the  public.  And  it  would  be  hard  that  other  creditors, 
who  are  not  parties  to  the  deed,  should  lose  the  benefit  which  the 
act  has  given  them.  Besides,  there  is  a  still  further  reason  why 
the  trustees  should  not  be  estopped ;  for  this  is  a  public  act  of  Par- 
liament, and  the  court  are  bound  to  take  notice  that  the  trustees 
under  this  act  had  no  power  to  mortgage  the  toll-houses.  This 
deed,  therefore,  cannot  operate  in  direct  opposition  to  an  act  of 
Parliament,  which  negatives  the  estoppel."  ^ 

But  this  last  point  stated  by  Ashhurst,  J.,  has  been  qualified  and 
explained  in  a  more  recent  case.^  The  case  cited  was  an  ejectment 
by  a  mortgagee  of  tolls  of  a  certain  bridge.  The  plaintiff  was  not 
the  first  mortgagee,  and  was  not  empowered  to  recover  as  a  trustee 
for  all.  But  the  ordinary  principle  was  relied  on,  that  a  grantor 
cannot  dispute  with  his  grantee  his  own  title  to  what  he  has 
assumed  to  convey.  The  application  of  the  principle  was,  how- 
ever, denied,  on  account  of  the  public  character  of  the  defendant ; 
counsel  relying  on  the  above  dictum  of  Mr.  Justice  Ashhurst. 

Lord  Denman,  after  quoting  the  statement,  said :  "  But  that 
observation  proceeded  on  the  contents  of  the  act,  presumed  to  be 
known  to  both  the  contracting  parties,  and  to  qualify  any  contract 
into  which  they  might  enter  in  execution  of  its  powers.  No  such 
presumption  can  be  made  as  to  any  party's  knowledge  of  the  fact 
that  a  previous  mortgage  had  been  made  ;  and  there  is  no  authority 
for  holding  that  trustees  for  a  public  purpose  are  in  any  particular 
state  of  protection  on  such  a  point."  ^ 

But  a  deed  made  by  a  body  before  its  incorporation,  if  it  is 
within  the  powers  afterwards  granted,  enures  to  the  use  of  the 
grantee  upon  the  incorporation  of  the  grantors.* 

1  See  Doe  d.  Baggaley  v.  Hares,  4  Barn,  said :  "  The  dictum  of  Ashhurst,  J.,  is  not 
&  Ad.  433.  adopted  by  either  of  the  two  judges  sitting 

2  Doe  d.  Levy  v.  Home,  3  Q.  B.  757,  with  him,  whose  concurrence  in  the  general 
766.  result  might  be  wholly  independent  of  this 

°  It  would  seem  from  the  concluding  re-     doctrine."    But  the  other  judges  did  not 
mark  of  the  Chief  Justice,  that  he  altogether    express  any  dissent  from  the  doctrine, 
doubted  the  soundness  of  the  dictum.    He        *  Dyer  v.  Rich,  1  Met.  180,  190. 
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So,  too,  if  a  deed  has  been  granted  in  contravention  of  the  stat- 
ute, the  law  of  estoppel  does  not  apply .^  In  the  case  first  cited,  an 
ejectment  was  brought  for  certain  lands  charged  with  an  annuity, 
by  the  grantee  against  the  grantor.  No  registration  of  the  deed 
had  been  made,  and  the  plaintiff  contended  that  none  was  neces- 
sary, under  the  statute,  by  reason  of  the  fact  that  the  defendant 
had  covenanted  that  the'  premises  were  of  more  than  sufficient 
value  to  pay  the  annuity.  The  defendant  offered  to  prove  the 
contrary,  and  thus  to  show  that  the  deed  should  have  been 
registered.  The  plaintiif  contended  that  he  was  estopped  by 
the  deed  ;  but  the  court  ruled  otherwise. 

Mr.  Justice  Patteson  said  :  "  I  do  not  say  whether,  in  a  differ- 
ent case,  this  covenant  would  have  been  an  estoppel  or  not.  But 
the  question  here  arises  on  a  statute  which  says  that  an  annuity 
deed,  if  no  memorial  is  enrolled,  shall  be  void,  unless  it  falls 
under  certain  provisions  contained  in  the  tenth  section.  To  en- 
force the  deed,  where  there  is  no  memorial,  the  parties  must  show 
that  it  comes  within  one  of  these  provisions ;  in  the  present  case, 
that  the  lands  are  of  equal  annual  value  with  the  annuity,  or 
greater.  To  establish  that  here,  the  defendant  refers  to  a  covenant 
by  which,  as  he  says,  it  is  stated  that  the  lands  are  of  such  value. 
But  that  is  not  sufficient  for  the  purpose.  If  it  were  held  so,  an 
instrument  which  the  parties  might  choose  to  prepare  would 
defeat  the  statute  from  beginning  to  end.  They  insert  a  covenant 
that  the  land  is  of  the  requisite  value  ;  they  might  equally  well  put 
in  a  statement  that  the  annuity  was  given  by  marriage  settlement, 
or  without  regard  to  pecuniary  consideration,  and  then  contend  that 
the  grantor  was  estopped."  ^ 

It  is  in  accordance  with  the  principle  in  these  cases  that  a  deed 
procured  by  fraud  works  no  estoppel.^ 

But  if  the  deed  is  void  only  against  one  of  two  grantors,  but  not 
as  to  the  other,  —  as  in  the  case  of  a  deed  of  the  wife's  land  by 
husband  and  wife,  with  defective  privy  examination,  —  the  deed 

1  Doe  d.  Chandler  v.  Ford,  3  Ad.  &  E.  erhofF,  3  Johns.  Cas.  101  (conveyance  of 

649;  Doe  d.  Preece  v.  Howells,  2  Barn.  &  land  in  adverse  possession.    _But  on  this 

Ad.  744.  point  see  Stockton  v,  Williams,  1  Doug. 

^  See  also  to  the  proposition  that  there  (Mich.)  546,  holding  that  such  deed  works 

is  no  estoppel  if  the  deed  be  void,  Doe  d.  an  estoppel). 

Stevens  w.  Hays,  1  Ind.  247;  Honsatonic  '  Hazard  v.  Irwin,  18  Pick.  95;  Par- 
Bank  v.  Martin,  1  Met.  294,  307 ;  Germond  tridge  v.  Messer,  14  Gray,  180. 
V.  People,  1  Hill,  343 ;  Jackson  v.  Brinck- 
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will  be  effectual  as  an  estoppel  on  the  grantor  as  to  whom  it  was 
valid,  though  not  as  to  the  other.^ 
The  effect  of  the  estoppel,  further,  is 

2.   Limited  to  Questions  concerning  the  Deed. 

That  this  limitation  prevails,  preventing  the  estoppel  from  hav 
ing  a  collateral  efifect,  appears  from  many  cases.^  In  Carpenter  v. 
Buller,^  the  plaintiff  sued  for  a  trespass  alleged  to  have  been 
committed  on  his  close.  The  defendant  pleaded  title  in  himself, 
and  introduced  in  evidence  a  deed  made  between  the  parties,  in 
which  it  was  recited  that  the  title  to  the  property  was  in  himself. 
Counsel  for  the  plaintiff  contended  that  the  recital,  though  admis- 
sible in  evidence,  was  not  conclusive ;  and  he  proposed  to  show 
that  the  admission  was  made  under  a  misapprehension.  On  the 
other  hand,  it  was  contended  that  the  plaintiff  was  estopped  by  his 
admission  in  the  recital,  and  that  the  evidence  was  therefore  inad- 
missible.    But  the  court  ruled  otherwise. 

In  delivering  judgment,  Parke,  B.,  said :  "  All  the  instances 
given  in  Comyn's  Digest,*  under  the  head  of  '  Estoppel  by  Matter 
of  Writing,'  except  one  which  relates  to  a  release,  are  cases  of 
estoppel  in  actions  on  the  instrument  in  which  the  admissions  are 
contained.  By  his  contract  in  the  instrument  itself,  a  party  is 
assuredly  bound,  and  must  fulfil  it.  But  there  is  no  authority  to 
show  that  a  party  to  the  instrument  would  be  estopped,  in  an 
action  by  the  other  party,  not  founded  on  the  deed,  and  wholly 
collateral  to  it,  to  dispute  the  facts  so  admitted,  though  the  recitals 
would  certainly  be  evidence." 

This  subject  is  illustrated  by  Wiles  v.  Woodward.^  The  case 
was  trover  for  a  quantity  of  paper,  to  which  the  defendant  pleaded 
not  guilty  and  not  possessed.  It  appeared  that  the  plaintiff  and  the 
defendant  had  been  in  partnership  together  as  paper-makers  and 
iron-merchants,  and  that  the  partnership  had  been  dissolved  by 
deed,  in  which  it  was  recited  that  an  agreement  had  been  made 
that  the  defendant  should  have  all  the  stock  in  trade  of  the  busi- 
ness in  paper,  but  that  the  plaintiff  should  receive  paper  of  a 

1  Wellboori  ».  Finley,  7  Jones,  228.  S.  C.  10  Weekly  R.   104;   Southeasteru 

°  Note  the  contrast  between  the  estoppel  Ey.  Co.  v.  Warton,  6  Hurl.  &  N.  520 ;  Car- 

by  verdict  and  that  by  deed  in  this  partic-  ter  i>.  Carter,  3  Kay  &  J.  617,  645. 

nlar.     See  ante,  pp.  35  el  seq.  *  Estoppel  (A.  2). 

'  Carpenter  v.  Buller,  8  Mees.  &  "W.  209 ;  65  jjx.  557. 

Eraser  v.  Pcndlebury,  31  L.  J.  C.  P.  1 ; 
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certain  value  out  of  the  stock,  to  remain  in  the  paper-mill  for  a 
year.  On  the  other  hand,  the  plaintiff  was  to  have  all  the  stock 
in  trade  in  the  iron  branch  of  business.  The  deed  then  recited 
that  in  pursuance  of  that  arrangement,  paper  of  that  value  had 
been  actually  delivered  to  the  plaintiff,  and  that  it  was  then  in  the 
paper-mill.  An  assignment  followed  in  the  deed  by  the  defendant 
to  the  plaintiff  of  all  the  stock  in  trade  in  the  iron  branch  of  busi- 
ness, and  by  the  plaintiff  to  the  defendant  of  all  the  stock  in  the 
paper  branch,  except  that  delivered  to  the  plaintiff;  and  the  part- 
nership was  dissolved.  It  appeared  in  fact  that  no  paper  had  been 
delivered  to  the  plaintiff;  and  it  was  contended  that  the  plaintiff 
could  not  maintain  an  action  of  trover,  as  no  certain,  definite 
quantity  of  paper  belonged  to  him ;  that  as  all  the  paper  was 
assigned  to  the  defendant,  except  that  delivered  to  the  plaintiff, 
the  whole  was  the  defendant's ;  and  if  not,  that  it  was  still  the 
joint  property  of  both,  and  therefore  no  action  of  trover  could  be 
maintained  by  the  plaintiff,  being  one  joint  tenant,  against  the 
defendant,  who  was  another.  The  reply  was  that  both  parties  were 
estopped  by  the  deed  to  say  that  no  such  delivery  had  taken  place ; 
and  this  too,  not  merely  in  an  action  on  the  deed,  but  in  the  pres- 
ent proceeding,  to  enforce  the  rights  arising  out  of  it,  and  which 
was  not  collateral  to  the  deed.  And  of  this  opinion  were  the 
court. 

Mr.  Baron  Parke,  in  delivering  the  judgment,  said  :  "  A  recital, 
when  it  is  of  a  fact  agreed  upon  by  both,  binds  both,  as  was  held 
in  Carpenter  «.  BuUer,^  and  in  Young  v.  Raincock,^  and  in  Stroug- 
hill  V.  Buck ;  ^  and  the  present  claim  is  not  collateral  to  the  deed, 
as  was  the  case  in  Carpenter  v.  BuUer.  It  is  therefore  an  estoppel 
on  both." 

The  same  principle  prevailed  in  the  case  of  Norris  v,  Norton.* 
This  was  an  action  of  trespass  de  bonis  asportatis,  in  which  it  appeared 
that,  under  an  execution  against  a  third  person,  the  plaintiff's  prop- 
erty was  levied  on.  The  plaintiff  claimed  it,  and  proposed  to  try 
the  right  of  property,  but  subsequently  executed  to  the  sheriff 
a  delivery  bond,  with  the  understanding  that  he  should  not  be 
thereby  precluded  from  asserting  his  title.  The  property  was 
delivered,  and  sold  under  protest,  by  virtue  of  the  execution, 
whereupon  the  plaintiff  brought  this  action  against  the  purchasers. 

1  8  Mees.  &  W.  209.  »  14  Q.  B.  781. 

2  7  Com.  B.  310.  *  19  Ark.  319. 
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The  defendants  now  contended  that  the  plaintiff  was  estopped  by 
the  recitals  in  the  bond  from  maintaining  the  action.  But  the 
court  ruled  otherwise. 

"  No  plausible  reason  has  been  offered,"  said  Mr.  Justice  Scott, 
in  delivering  judgment,  "  to  sustain  the  idea  that  the  appellee 
ought  to  be  estopped  by  the  recitals  in  the  delivery-bond,  under 
the  circumstances  of  this  case,  and  we  can  conceive  of  none  ;  and 
certainly  none  of  the  authorities  cited  to  the  point  come  up  to  the 
facts  of  this  case.  If  this  proceeding  was  upon  the  delivery-bond, 
or  was  to  vindicate  or  defend  some  right  predicated  upon  or  grow- 
ing out  of  it,  then  most  of  them  would  be  in  support  of  the  objection 
urged.  But  this  is  not  the  case  here.  The  condition  of  the  de- 
fendants has  been  in  no  way  superinduced,  or  in  any  way  affected, 
by  the  matter  that  they  seek  to  set  up  as  an  estoppel  against  the 
appellee.  The  very  instrument  itself,  in  which  the  matter  was 
contained,  has  performed  its  office,  and  in  legal  contemplation  does 
not  exist  at  all,  unless  as  the  root  of  something  that  has  grown  up 
from  it."  1 

But  it  is  held  that  a  party  to  a  joint  deed  cannot  limit  the  effect 
of  his  deed  by  alleging  that  it  only  covered  land  held  jointly  by 
'the  grantors,  and  did  not  embrace  land  owned  in  severalty  within 
the  general  limits  mentioned  in  the  deed.^  The  precise  question  in 
the  case  cited  was  whether,  under  a  joint  license  by  deed  to  make 
a  canal  through  the  land  of  the  licensors,  the  licensees  could  be 
restricted  to  land  held  jointly  by  the  parties,  and  whether  one 
of  the  parties  was  barred  from  maintaining  an  action  in  respect 
of  an  injury  to  land  owned  in  severalty.  The  license  was  in  these 
words :  "  We,  the  said  Israel,  Ebenezer,  and  David,  do  hereby  give 
to  said  corporation  full  and  entire  permission,  authority,  and  power 
to  make,  finish,  and  complete  said  cross-dam,  road,  dike,  and 
canals,  and  to  keep  up  and  maintain  said  dam,  road,  and  dike, 
and  to  keep  open  and  maintain  said  canals  forever."  The  court 
held  that  the  action  could  not  be  maintained. 

The  deed,  they  said,  did  not  describe  the  grantors  as  tenants  in 
common.  The  license  made  no  reference  to  any  particular  land, 
but  authorized  the  works  generally.  This  necessarily  precluded 
each  party  to  the  deed  from  claiming  any  damages  consequent 
upon  the  act  which  they  had  authorized  ;  and  it  was  to  be  taken 

1  See  Syrae  v.  Montague,  4  Hen.  &  M.  "  Francis  v.  Boston  &  B.  Mill  Corp.,  4 
180;  Jemison  v.  Cozens,  3  Ala.  636.  Pick.  365, 
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to  be  their  several  as  well  as  joint  license.  It  would  be  absurd 
that  a  man  who  had  joined  with  others  in  allowing  an  act  to  be 
done,  which  might  injure  his  own  land  as  well  as  that  which  he 
owned  in  common,  should  be  allowed  to  say,  "  It  is  true  I  per- 
mitted you  to  do  the  act,  but  I  did  not  intend  you  should  do  injury 
by  the  act  to  my  land,  but  only  to  that  which  I  owned  with  others." 
"Suppose  the  case,"  the  court  observed,  "  of  three  men  owning  a 
mill  privilege  in  common,  and  one  of  them  owning  another  priv- 
ilege below  on  the  same  stream,  and  the  three  joined  in  a  license 
or  grant  to  stop  the  water  above  the  first  privilege,  or  to  divert  it 
so  as  to  destroy  both  the  privileges  ;  can  the  one  of  the  three  who 
had  joined  in  the  deed  complain  because  the  privilege  which  he 
held  in  severalty  is  destroyed  ?  Certainly  not.  The  grant  in  such 
cases  must  be  taken  distributively,  so  that  each  grantor  should  be 
estopped  from  claiming  any  damages  occasioned  by  the  act  which 
he  had  permitted." 

3.    Grantee  in  Deed-PoU.  —  In  Indenture.  —  Mutuality. 

In  case  the  instrument  be  a  deed-poll,  —  that  is,  the  deed  of  the 
grantor  only,  —  the  doctrine  is  subject  to  the  further  and  impor- 
tant qualification  that  the  estoppel  applies  only  to  the  grantor,  and 
does  not  reach  the  grantee.^  This  qualification,  it  will  be  seen  at 
once,  strikes  a  decisive  blow  at  the  notion  of  mutuality,  which  is 
frequently  said  to  be  an  essential  element  of  an  estoppel. 

In  Winlock  v.  Hardy,  just  cited,  Boyle,  C.  J.,  speaking  for  the 
court  in  regard  to  a  deed  of  this  kind,  said  :  "  It  is  not  the  deed 
of  the  defendant,  but  of  Isham  only,  by  whom  alone  it  is  exe- 
cuted ;  and  not  being  the  deed  of  the  defendant,  it  cannot,  as  a 
deed,  operate  to  estop  him  from  denying  that  the  grantor  had  title. 
Nor  can  the  deed  create  any  relation  between  the  parties  to  it, 
whereby  the  defendant  would  be  estopped.  We  know  that  a  ten- 
ant cannot  deny  the  title  of  his  landlord  ;  nor  can  a  person  who 
enters  upon  land  in  virtue  of  an  executory  contract  of  purchase 
deny  the  right  of  him  under  whom  he  enters,  for  he  is  quasi  a 
tenant,  holding  in  virtue  of  his  vendor's  title,  and  by  his  permis- 
sion. But  the  deed  in  question  is  an  executed  grant  to  the  defend- 
ant in  fee  simple,  and  he  holds,  not  as  tenant  of  the  grantor,  but 
in  his  own  right  and  for  his  own  benefit,  and  his  possession  is 

1  Gardner  v.  Greene,  5  R.  1. 104;  Spar-    Falls  Co.  v.  Worster,  15  N.  H.  414,  450; 
row  V.   Kingman,   1    Comst.   242 ;   Great     Winlock  v.  Hardy,  4  Litt.  272. 
19 
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adverse  to  his  grantor,  as  well  as  to  the  rest  of  the  world.  He 
cannot,  therefore,  be  under  any  greater  obligation  not  to  dispute 
his  grantor's  title  than  he  is  to  dispute  the  title  of  any  other 
person." 

This  qualification,  howerer,  does  not  extend,  at  the  present  day, 
to  leases  by  deed-poll,  as  we  shall  see  in  Part  III.  And  a  tenant 
is  now  estopped  to  deny  his  landlord's  title  in  such  cases  as  per- 
fectly as  in  leases  by  indenture ;  though  it  was  otherwise  in  the 
time  of  Coke.i 

A  more  important  limitation  of  the  rule  concerning  estoppels 
by  deed  is  now  to  be  presented  and  illustrated.  No  statement 
in  the  books  is  more  common  than  that  one  who  accepts  a  deed 
from  another  is  estopped  to  deny  the  latter's  title ;  and  the  con- 
trary statement  occurs  almost  as  frequently.  Leaving  out  of  the 
question  the  relation  of  landlord  and  tenant,  and  all  similar  fidu- 
ciary relations  (which  will  be  treated  in  Part  III.),  we  proceed  to 
inquire  of  the  true  doctrine  respecting  the  power  of  a  grantee, 
holding  free  from  all  claims  of,  and  therefore  adversely  to,  the 
grantor,  to  deny  the  title  of  the  latter. 

The  question  was  considered  by  the  Supreme  Court  of  New 
York  in  Averill  v.  Wilson.^  "  It  is  very  evident,"  said  Mr.  Justice 
Paige  for  the  court,  "  that  no  relation  of  landlord  and  tenant,  not 
even  in  a  qualified  form,  exists  between  a  grantor  and  grantee. 
If  the  vendor  has  actually  executed  a  conveyance,  his  title  is 
extinguished  in  law  as  well  as  in  equity.  The  vendee  acquires  the 
property  for  himself ;  and  he  is  under  no  obligation  to  maintain 
the  title  of  the  vendor.  He  holds  adversely  to  his  grantor,  and 
may  treat  him  as  a  stranger  to  the  title.  The  property  having 
become  the  property  of  the  vendee  by  the  sale,  he  has  a  right  to 
fortify  his  title  by  the  purchase  of  any  outstanding  title  which  may 
protect  him  in  the  quiet  enjoyment  of  the  premises.^  Chief  Jus- 
tice Marshall,  in  BHght's  Lessee  v.  Eochester,*  says  that '  no  prin- 
ciple of  morality  restrains  him  from  doing  this  ;  nor  is  either  the 
letter  or  spirit  of  the  contract  violated  by  it.'  In  Osterhout  v. 
Shoemaker,  Bronson,^  J.,  says :  '  Although  a  tenant  cannot  question 
the  right  of  his  landlord,  a  grantee  in  fee  may  hold  adversely  to 
the  grantor  ;  and  there  can  be  no  good  reason  why  he  should  not 

1  Coke  Litt.  47  b.     See  Part  III.  ,  «  7  .Wheat.  535. 
M  Barb.  180.  «  3  Hill,  513. 

2  This  had  beeu  done  in  the  present  case. 
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be  at  liberty  to  deny  that  the  grantor  had  any  title.  There  is  no 
estoppel  where  the  occupant  is  not  under  an  obligation,  express  or 
implied,  that  he  will  at  some  time,  or  in  some  event,  surrender  the 
possession.^  The  grantee  in  fee  is  under  no  such  obligation.  He 
does  not  receive  the  possession  under  any  contract,  express  or 
implied,  that  he  will  ever  give  it  up.  He  takes  the  land  to  hold 
for  himself,  and  to  dispose  of  it  at  pleasure.  He  owes  no  faith  or 
allegiance  to  the  grantor,  and  he  does  him  no  wrong  when  he 
treats  him  as  an  utter  stranger  to  the  title.'  ^  .  .  .  . 

"  When  a  grantor  who  has  no  title  conveys  with  warranty,  any 
estate  subsequently  acquired  by  him  will  enure  to  the  benefit  of 
the  grantee,  upon  the  principle  of  avoiding  circuity  of  action. 
The  grantor  cannot  be  said  technically  to  be  estopped  by  his  deed 
from  averring  he  had  no  title  when  he  conveyed  ;  but  the  warranty 
interposes  and  rebuts  and  bars  him  and  his  heirs  of  a  future  right 

which  was  not  in  him  at  the  time  of  the  conveyance The 

grantor  with  warranty  is  not  estopped  by  any  recitals  or  allegations 
in  his  deeds,  upon  the  strict  principles  of  a  technical  estoppel,  from 
asserting  his  title  subsequently  acquired.  But  it  is  his  warranty 
which  rebuts  and  bars  him  of  this  newly  acquired  title,  and  passes 
it  to  his  grantee,  or  causes  it  to  enure  to  his  benefit.  In  fact,  in 
the  usual  form  of  a  covenant  of  warranty,  there  is  no  precise  and 
direct  assertion  of  a  present  title  in  the  grantor,  nor  a  repre- 
sentation that  he  is  the  owner,  which  could  operate  upon  the 
grantee  as  an  inducement  to  purchase  and  part  with  his  money. 
But  the  grantee  takes  the  warranty,  and  relies  upon  that  as  his 
indemnity  against  any  defects  in  the  title 

"  In  this  view  of  the  effect  and  operation  of  a  deed  with  war- 
ranty, upon  the  rights  of  the  grantor,  there  is  nothing  inconsistent 
in  the  principle  that  a  grantee  in  a  warranty  deed  is  not  estopped 
from  controverting  the  title  of  his  grantor.  If,  as  is  shown  by  the 
cases  before  cited,  no  relation  of  landlord  and  tenant  exists  be- 
tween a  vendor  and  a  vendee  after  a  conveyance  from  the  former 
to  the  latter  ;  if  the  title  of  the  vendee,  although  derived  from,  is 
adverse  to,  the  vendor ;  if  the  vendee  owes  no  faith  or  allegiance 
to  the  vendor ;  if  by  the  sale  the  title  of  the  vendor  is  extin- 
guished, and  the  property  becomes  the  property  of  the  vendee,  and 

1   See    also    "Watkins    v.    Holman,   16     heis  v.  White,  2  Marsh.  27;  Winlock  v. 
Peters,  2.5,  54  ;   Society  for  Propagation  of    Hardy,  4  Litt.  272.    Ante,  p.  289. 
Gospel  V.  Pawlet,  4  Peters,  480,  .506 ;  Voor- 
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he  takes  the  land  to  hold  for  himself  and  to  dispose  of  it  at  his 
pleasure ;  the  vendee  does  the  vendor  no  wrong  by  treating  him 
as  a  stranger  to  the  title,  by  either  controverting  his  title,  or  by 
buying  in  an  outstanding  title,  although  the  conveyance  from  the 
vendor  to  the  vendee  may  have  been  with  warranty." 

So  far  as  this  doctrine  is  applicable  to  the  facts  in  the  case,  — 
the  acquisition  by  the  grantee  of  an  outstanding  title,  —  it  is  no 
doubt  correct ;  and  it  would  seem  on  principle  that  the  language 
which  would  give  the  doctrine  a  further  operation,  and  allow  the 
grantee  to  controvert  the  grantor's  title  at  all  events,  may  not  be 
too  strong.  Still  it  is  certainly  said  in  many  cases  of  accepted 
authority  that  a  grantee  cannot  question  his  grantor's  title  so  long 
as  he  claims  under  that  title  alone  ;  ^  but  this  is  the  extent  of  the 
estoppel,  and  he  may  show  a  better  outstanding  title,  which  he  has 
acquired.^ 

In  Johnson  v.  Watts,  just  cited,  —  an  action  of  ejectment,  —  Mr. 
Justice  Battle,  speaking  for  the  court,  said  that  M.,  under  whom 
the  defendant  claimed,  derived  title  from  P.,  the  first  husband 
of  the  plaintiff,  who  was  the  heir  at  law  of  William  Mackey.  M. 
could  not  then  deny  the  title  of  Mackey.  When  sued  in  eject- 
ment, therefore,  by  the  plaintiff,  he  could  not  deny  her  title. 
The  defendant  could  only  defend  himself  by  showing  that  he  had 
a  better  title  in  himself  than  that  of  the  plaintiff,  derived  either 
from  the  person  under  whom  they  both  claimed,  or  from  some 
other  person  who  had  had  a  better  title.^ 

So  it  is  held  that  a  recital  of  a  prior  conveyance  in  a  deed 
under  which  a  party  holds,  will  not  estop  him  from  claiming 
under  a  paramount  title  ;  *  and  that  one  who  accepts  a  conveyance 
reciting  a  prior  lease  or  mortgage  cannot  impeach  the  title  of 
the  lessor  or  mortgagor  on  any  ground  that  would  have  been 
open  to  his  grantor,  unless  he  can  show  that  he  has  acquired  a 
better  title.^ 

1  Ives  V.  Sawyer,  4  Der.  &  B.  51 ;  Den  Addison  v.  Crow,  5  Dana,  271 ;  Torrey  ». 

d.  Love  V.  Gates,  lb.  363  ;  Den  d.  Gilliam  Bank  of  Orleans,  9  Paige,  649. 

V.  Bird,  8  Ired.  280;  Den  d.  Johnson  u.  "  Den  d.  Love  b.  Gates,  4  Dev.  &B.  363; 

Watts,  1  Jones,  228 ;  Doe  d.  Worsley  v.  Copeland  v.  Sauls,  1  Jones,  70. 

Johnson,  5  Jones,  72;  Rocbell  v.  Benson,  *  Baldwin  «.  Thompson,  15  Iowa,  504; 

Meigs,  3 ;  Wilkins  v.  May,  3  Head,  173  ;  Jackson  v.  Carver,  4  Peters,  1,  83 ;  Crane 

Carver  v.  Astor,  4  Peters,  1,  83;  Woburn  v.  Morris,  6  Peters,  598,  611. 

V.  Henshaw,  101  Mass.  193.  '  Addison  v.  Crow,  5  Dana,  271 ;  Coak- 

^  Johnson  u.  Watts,  supra;  Worsley  ».  ley  v.  Perry,  3  Ohio  St.  344;  Ward  v  Mc- 

Johnson,  supra;   Carver  v.  Astor,  supra;  Intosh,  12  Ohio  St.  233. 
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But  a  person  will  not  be  permitted  to  accept  a  deed  with  cove- 
nants of  seizin,  and  then  turn  round  upon  his  grantor  and  allege 
that  his  covenants  are  broken  by  reason  of  the  fact  that  he  himself, 
at  the  time  he  accepted  the  deed,  was  seized  of  the  premises.^ 

4.    Estoppel  against  Estoppel 

sets  the  matter  at  large  ;  which  is  another  limitation  of  the  doc- 
trine under  consideration.  And  such  a  case  occurs  where  the 
deed  is  encountered  by  another  instrument  of  equally  high  rank, 
inconsistent  with  the  deed,  and  made  between  the  same  parties.^ 

"  In  this  case,"  said  Shepley,  J.,  in  Brown  v.  Staples,  "  Win- 
throp  Allen  could  maintain  no  action  upon  the  covenants  of  the- 
deed  made  to  him  by  the  demandant  for  a  breach  occasioned  by 
his  being  deprived  of  the  land  by  virtue  of  the  mortgage  made  by 
Elliot  Staples  to  John  Welles,  for  he  had  by  an  obligation  of  as 
high  a  nature  obliged  himself  to  discharge  that  mortgage,  and  had 
thereby  annulled  the  operation,  for  such  purpose,  of  those  cove- 
nants. It  has  been  decided  that  a  covenant  of  warranty  would  not 
include  an  incumbrance  which  the  grantee  had  engaged  to  dis- 
charge." 3    The  doctrine  is  closely  allied  to  the  following. 

5.   No  Estoppel  if  Truth  appears. 

Another  minor  qualification  is  that,  if  the  truth  appears  on  the 
face  of  the  deed,  there  is  no  estoppel.*  And  this  simply  means 
that  all  parts  of  the  deed  are  to  be  construed  together  ;  and  that 
if  an  allegation  in  the  deed,  which  alone  would  work  an  estoppel 

"  And  this  would  seem  to  be  all  that  is  title  by  a  deed  made  by  order  of  courf , 

meant  by  the  broad  declaration  ....  that  binding  him  to  keep  the  canal  in  repair, 

a  man  who  accepts  or  acts  under  a  deed  cannot  escape  from  this  liability  on  the 

cannot  dispute  the  facts  which  it  recites."  ground  that  the  order  of  court  was  defec- 

2  Smith's  L.  C.  712,  6th  Am.  ed.,  citing  tive,  and  that  no  title  was  passed  by  the 

Chautauque  Co.  Bank  v.  Kisley,  4  Denio,  deed. 

480;  Denn  v.  Cornell,  3  Johns.  Cas.  174;        i  Fitch  v.  Baldwin,  17  Johns.  161,  166; 

Springstein  v.   Schermerhorn,   12  Johns.  Beebe  v.   Swartwont,  3  Gilm.  162,  179; 

357  ;  Funk  v.  Newcomer,  10  Md.  301, 316 ;  Furness  v.  Williams,  1 1  111.  229. 
Wood  V.  Mcintosh,  12  Ohio  St.  231.  "  Brown  v.  Staples,  28  Maine,  497. 

See  also,  upon  this  subject.  Chiles  v.        '  Watts  v.  Welman,  2  N.  H.  458. 
Boothe,  3  Dana,  567 ;  Cutter  v.  Wadding-        *  Coke  Litt.  352  b ;  Pargeter  v.  Harris, 

ham,  33  Mo.  269 ;  Lorain  v.  Hall,  33  Penn.  7  Q.  B.  708 ;  Cuthbertson  v.  Irving,  4  Hurl. 

St.  270  ;    Walthall  v.  Rives,  34  Ala.  91  &  N.  742 ;  S.  C.  6  Hurl.  &  N.  135  ;  Whee- 

(mortgagee  not  estopped  to  purchase  para-  lock  v.  Henshaw,  19  Pick.  341 ;  Pelletreau 

mount  title);    Woburn  v.  Henshaw,  101  v.  Jackson,  11  Wend.  110,  118;  Jackson 

Mass.  193,  holding  that  one  in  possession  v.  Sinclair,  8  Cowen,  543,  586. 
of  a  mill,  located  on  a  canal,  and  claiming 
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upon  the  parties,  is  explained  in  another  part  of  the  deed,  or  per- 
haps in  another  deed  to  which  reference  is  made  for  the  purpose^ 
tliere  is  no  estoppel. 

In  Pargeter  v.  Harris,  just  cited,  —  an  action  for  breach  of 
covenant  in  a  lease,  —  the  strength  of  the  defendant's  case,  as 
Lord  D  unman  said,  lay  in  the  argument  that  the  declaration 
was  inconsistent  and  repugnant,  because  it  set  out  a  part  of  the 
lease  in  which  the  plaintiffs  were  called  "  owners,"  and  by  which 
they  demised  to  the  defendant,  and  thus  averred  that  they  had 
no  reversion.  The  former  statement,  it  had  been  contended, 
estopped  the  plaintiff  from  making  the  latter.  The  declaration 
stated  purposely  "  so  much  of  the  lease,"  said  the  Lord  Chief 
Justice,  "  as  shows  that  the  plaintiffs  had  only  the  equity  of  re- 
demption in  the  premises,  and  that  the  defendant  knew  that  cir- 
cumstance from  the  recitals  in  the  lease.  The  recital  is  of  itself 
sufficient  to  prevent  either  party  being  estopped  from  denying  that 
the  plaintiffs  had  a  legal  reversion  ;  in  truth,  it  estops  them  from 
asserting  it." 

So,  too,  it  is  held  that  if  an  ejectment  be  brought  upon  a  lease 
which  shows  upon  its  face  that  the  lessor  has  no  legal  reversion, 
there  will  be  no  estoppel  on  the  tenant.^  The  ground  of  these 
cases  is  suggested  to  be,  that  the  covenant  must  be  enforceable  as 
an  obligation  arising  at  law,  and  the  ejectment  requires  a  legal 
estate  in  the  plaintiff.^  In  the  case  of  an  action  to  try  the  valid- 
ity of  a  distress,  where  this  technical  ground  does  not  exist,  the 
estoppel  upon  the  tenant  is  not  obviated  by  the  lease  showing  the 
want  of  a  legal  title  in  the  lessor.*  The  distinction,  if  real,  is  a 
nice  one ;  and  the  cases  like  Pargeter  v.  Harris  and  Saunders  v. 
Merryweather  now  stand  on  narrow  ground.  The  subject  is  con- 
sidered in  other  parts  of  this  work.^ 

It  is  proper  to  add  that  the  recent  cases  referred  to  do  not 
seem  to  affect  the  general  doctrine  that  there  is  no  estoppel  where 
the  truth  appears,  except  in  the  peculiar  relation  of  landlord  and 
tenant. 

1  A  mere  inconsistency  between  the  deed  '  Morton  v.  Woods,  Law  E.,  4  Q.  B. 

in  litigation  and  the  one  to  which  it  refers  293,  303. 

will  not  be  sufficient  to  avoid  the  estoppel.  *  Morton  v.  Woods,  supra;  Jolly  v.  Ar- 

LainsoQ  v.  Tremere,  1  Ad.  &  E.  792,  pre-  buthnot,  4  De  G.  &  J.  224. 

sented  at  length  on  next  page.  ^  Post,   pp.    329-331.     Also  in  Part 

^  Saunders  v.  Merryweather,  3  Hurl.  &  III. 
C.  902. 
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A  RECITAL  in  a  sealed  instrument  is  defined  to  be  the  preliminary 
statement  of  such  deeds,  agreements,  or  matters  of  fact  as  are 
necessary  to  explain  the  reasons  upon  which  the  transaction  is 
founded.^  The  recital  is  generally  contained  in  the  premises  of 
the  deed,  and  usually  commences  with  the  formal  word  "  where- 
as," which,  when  there  are  several  recitals  in  connection,  is  re- 
peated accordingly,  —  "  and  whereas."  ^  However,  we  shall  see 
that  recitals  are  also  introduced  in  other  ways,  and  that  the  term 
is  extended  to  other  parts  of  the  deed*  than  the  preliminary  state- 
ment of  the  inducement  and  purpose. 

We  propose  now  to  consider  the  effect  of  recitals,  so  far  as  they 
relate  to  the  general  subject  in  hand  ;  and  first  as  to 

1.   Particular  and  Creneral  Recitals. 

The  case  of  a  particular  recital  was  before  the  Queen's  Bench 
in  Lainson  v.  Tremere.*  The  action  was  upon  a  bond,  the  con- 
dition of  which  declared,  by  way  of  recital,  that,  by  indenture 
of  lease  between  the  plaintiff's  testator  and  the  defendant,  the 
testator  demised  premises  to  the  defendant  at  the  yearly  rent 
of  £170.  The  defendant  pleaded  that  the  lease  in  the  condition 
mentioned  was  a  lease  the  reddendum  of  which  was  £140  only, 
and  that  that  sum  had  always  been  paid.  The  whole  lease  was 
set  out,  by  which  it  appeared  that  the  rent  was  at  £140  per  year. 
But  the  court  held  the  defendant  to  be  estopped. 

Lord  Denman,  who  delivered  the  judgment,  began  by  stating 
that  the  authorities  were  clear  that  if  there  was  a  condition  to 
perform  the  covenants  of  an  indenture,  the  obligor  was  estopped 
to  deny  the  existence  of  the  indenture  ;  or,  in  general,  when  the 
condition  of  a  bond  has  reference  to  any  particular  thing,  the 
obligor  is  estopped  to  say  that  there  is  no  such  thing.* 

1  2  Black.  Com.  298.  s  i  Ad..&  B.  792. 

"■  Burrill,  Law  Diet.  "Eccital."  *  1  Rolle's  Abridgment,  872  b. 
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He  then  proceeded  thus  :  "  The  whole  lease  being  set  out,  the 
defendant  contends  that  the  actual  lease  is  to  be  taken  as  a  further 
description  of  the  lease  recited  in  the  condition  of  the  bond,  ac- 
cording to  what  is  said  by  Holt,  C.  J.,  in  Evans  v.  Powel  ;^  and 
that  the  bond  and  lease  are  to  be  taken  as  together  forming  one 
instrument.  And  as  it  appears  by  the  lease  tliat  the  rent  is  £140 
a  year,  the  defendant  says,  as  it  is  the  lease  which  contains  the 
real  contract  of  the  parties,  and  the  rent  being  to  be  paid  for  the 
occupation  of  the  land,  that,  if  he  has  paid  the  rent  stipulated,  he 
has  performed  the  contract  specified  in  the  lease,  and  it  is  there- 
fore an  answer  to  the  action ;  that  the  bond  does  not  show  the 
contract  as  to  the  rent,  but  is  merely  given  as  a  collateral  security 
for  the  performance  of  the  terms  of  the  lease  ;  and  if  he  has  per- 
formed the  terms  of.  the  lease,  the  bond  cannot  be  enforced  against 
him.  , 

"  But  notwithstanding  the  argument,  we  think,  as  far  as  the 
bond  goes  in  a  court  of  law,  the  obligor  is  estopped  from  saying 
that  the  rent  was  not  £170  a  year,  because  his  showing  the  lease 
at  a  rent  of  £140  is,  in  effect,  the  same  thing  as  saying  that  there 
is  no  such  lease  as  is  stated  in  the  bond.  In  1st  RoUe's  Abridg- 
ment,''^ there  is  a  case  of  Tletcher  v.  Farrer,  as  follows :  '  If  the 
condition  of  an  obligation  be  to  do  certain  things,  for  which  the 
obligor  is  bound  in  a  certain  recognizance,  showing  the  certainty 
of  it,  then  the  obligor  shall  be  estopped  to  plead  that  he  was  not 
bound  in  any  recognizance,  inasmuch  as  the  condition  has  ref- 
erence to  a  particular.  So  the  obligor,  in  the  case  aforesaid,  shall 
be  estopped  to  plead  a  special  plea  by  which  he  owns  that  he  ac- 
knowledged a  thing  in  the  nature  of  a  recognizance,  but  upon  the 
special  matter  it  appears  to  the  court  it  was  not  any  recognizance 
in  law ;  for  this  amounts  but  to  this,  that  he  was  not  bound  in 
any  recognizance.' 

"  Upon  what  appears  on  the  record,  there  is  no  doubt  but,  if  an 
action  of  covenant  had  been  brought  on  the  lease,  only  £140  could 
be  recovered ;  and  there  certainly  is  an  apparent  incongruity  in 
saying  that  different  sums  are  to  be  recovered  according  as  the 
proceeding  is  on  the  bond  or  the  lease.  This,  however,  is  occa- 
sioned by  the  defendant  having  executed  two  apparently  incon- 
sistent instruments." 

In  a  subsequent  case,*  a  declaration  in  covenant,  which  stated 

1  Comb.  377.  =  Bowman  v.  Taylor,  2  Ad.  &  E.  278. 

!!  873  bf  Estoppel,  (P)  pi.  10,  U. 
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that,  by  indenture,  after  reciting  that  the  plaintiff  had  invented 
certain  improvements  in  the  construction  of  looms,  and  had  obtained 
letters-patent  for  the  sole  use  of  the  invention,  and  that  he  had 
agreed  with  the  defendants  to  permit  them  to  use  the  invention, 
stated  that  the  plaintiff  did  covenant  to  permit  the  defendants  to 
use  it ;  in  consideration  of  which,  the  defendants  agreed  to  pay  a 
certain  sum.  The  declaration  then  alleged  a  breach  of  perform- 
ance by  the  defendants.  The  latter  pleaded  that  the  invention 
was  not  a  new  one,  and  that  the  plaintiff  was  not  the  first  or  true 
inventor  of  the  improvements.  It  was  contended,  on  the  part  of 
the  plaintiff,  that  the  defendants  were  estopped  from  pleading  the 
pleas  mentioned;  while  counsel  for  the. defendant  contended  that 
the  pleas  were  consistent  with  the  deed.  The  court  decided  that 
the  pleas  were  bad,  directly  affirming  the  doctrine  of  Lainson  v. 
Tremere,  above  presented. 

Taunton,  J.,  said:  "The  law  of  Estoppel  is  not  so  unjust  or 
absurd  as  it  has  been  too  much  the  custom  to  represent.  The  prin- 
ciple is,  that  where  a  man  has  entered  into  a  solemn  engagement 
by  deed,  under  bis  hand  and  seal,  as  to  certain  facts,  he  shall 
not  be  permitted  to  deny  any  matter  which  he  has  so  asserted. 
The  question  here  is,  whether  there  is  a  matter  so  asserted  by  the 
defendant,  under  his  hand  and  seal,  that  he  shall  not  be  permitted 
to  deny  it  in  pleading.  It  is  said  that  the  allegation  in  the  deed 
is  made  by  way  of  recital ;  but  I  do  not  see  that  a  statement  such 
as  this  is  the  less  positive  because  it  is  introduced  by  a  '  whereas.' 
Then  the  defendant  has  pleaded  that  the  supposed  invention  in 
the  declaration  and  letters-patent  mentioned  was  not  nor  is  a  new 
invention.  These  words, '  was  not  nor  is  a  new  invention,'  must 
be  understood  in  the  same  sense  as  the  words  '  had  invented,'  in 
the  recital  of  the  deed  set  out  in  the  declaration,  and  must  refer 
to  the  time  of  granting  the  patent ;  and  if  the  invention  could 
not  then  be  ternaed  a  new  invention,  it  could  not,  I  think,  have 
been  truly  said  in  the  deed  that  the  plaintiff  '  had  invented ' 
the  improvements,  in  the  sense  in  which  the  deed  uses  the  words. 
Then  the  plea  directly  negatives  the  deed,  and  comes  within  the 
rule  that  a  party  shall  not  deny  what  he  has  asserted  by  his  solemn 
instrument  under  hand  and  seal." 

The  same  judge  thus  distinguised  the  case  from  Hayne  v.  Malt- 
by :  ^  "  Here  there  is  an  express  averment  in  the  deed  that  the 

1  3  T.  E.  438. 
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plaintiff  is  the  inventor  of  the  improvements  ;  there  the  articles  of 
agreement  averred  nothing  as  to  the  originality  of  the  invention, 
but  merely  stated  that  the  plaintiffs  were  the  assignees  of  the  pat- 
ent, which  they  might  have  been  though  the  assignor,  was  not 
the  original  inventor." 

Mr.  Justice  Patteson  said :  "  The  only  authority  cited  for  the 
proposition  that  no  estoppel  can  be  by  recital  is  that  from  Co. 
Litt.i  It  is  not  denied,  however,  that  there  have  been  many  cases 
in  which  matter  of  record  has  been  held  to  estop  ;  but  then  it  is 
said  that  the  recital  in  those  cases  has  been  inseparably  mixed 
with  the  operative  parts  of  the  deed.  But  if  that  be  a  test,  the 
case  is  so  here.  The  deed  recites  that  the  plaintiff  has  invented 
improvements  and  obtained  a  patent  for  the  invention  ;  and  then 
it  proceeds  to  a  demise  of  the  very  subject-matter  for  which  the 
patent  is  granted.  I  cannot  separate  these  things  ;  and  I  there- 
fore think  the  recital  here  comes  within  the  description  which  Mr. 
Wightman  has  given  of  the  law  laid  down  by  the  old  cases.  The 
passage  in  Lord  Coke  must  be  taken  with  some  little  qualification ; 
and  Lainson  v.  Tremere  ^  is  a  direct  authority  to  show  that  there 
may  be  an  estoppel  by  way  of  recital." 

The  doctrine  of  these  cases  has  been  held  in  several  other  Eng- 
lish decisions.^  In  Horton  v.  Westminster  Commissioners,  Mar- 
tin, B.,  said  :  "  This  is  an  action  upon  an  instrument  under  seal, 
whereby  the  defendants  have  contracted  to  do  certain  acts  ;  and  in 
order  to  excuse  themselves  from  performing  them,  they  ought  to 
make  out  a  clear  legal  defence.  Now  the  instrument  itself  states 
[by  recital]  that  the  defendants  were  authorized  to  borrow  money 
for  the  purposes  of  the  acts  ;  and  that,  in  pursuance  of  the  acts, 
they  had  borrowed  the  money  for  which  this  bond  was  given.  The 
first  of  these  pleas  in  effect  states  that  the  money  was  not  bor- 
rowed for  the  purposes  of  the  acts ;  but  I  think  that  the  defend- 
ants, are  estopped  from  setting  up  any  such  defence.  It  has  been 
argued  that  the  doctrine  of  estoppel  does  not  apply  here  ;  but  the 
case  of  Hill  v.  The  Proprietors  of  the  Manchester  Water  Works  * 
satisfies  me  that  it  does.  The  meaning  of  estoppel  is  this,  that 
the  parties  agree,  for  the  purpose  of  a  particular  transaction,  to 

1  352  b.  W.  Co.,  2  Barn.  &  Ad.  544 ;  Shelley  v. 

2  I  Ad.  &  B.  792,  supra.  Wright,  Willes,  9. 

'  Horton  w.  Westminster  Commissioners,        *  2  Barn.  &  Ad.  544. 
7  Ex.  780;  Hill  v.  Manchester  &  S.  W. 
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state  certain  facts  as  true  ;  and  that,  so  far  as  regards  that  trans- 
action, there  shall  be  no  question  about  them.  But  the  whole 
matter  is  opened  when  the  statement  is  made  for  the  purpose  of 
concealing  an  illegal  contract';  for  persons  cannot  be  allowed  to 
escape  from  the  law  by  making  a  false  statement.  That  is  totally 
different  from  this  case  ;  for  here  the  contract  itself  is  perfectly 
legal,  and  though  the  plea  is  not  the  same,  yet  the  case  is  substan- 
tially the  same  as  that  of  Hill  v.  The  Proprietors  of  the  Manchester 
Water  Works,  which  in  my  judgment  is  good  sense  and  good  law." 

Where  a  recital  is  intended  to  be  an  agreement  of  both  parties 
to  admit  a  fact,  it  estops  both  parties  ;  but  it  is  a  question  of  con- 
struction whether  the  recital  is  so  intended.  If  a  proper  construc- 
tion of  the  recital  shows  that  but  one  of  the  parties  agreed  to  ad- 
mit the  fact,  the  other  party  will  not  be  estopped  by  it.^  Stroug- 
hill  V.  Buck,  just  cited,  was  such  a  case.  It  was  an  action  on  a 
deed  of  indenture  between  the  plaintiff  and  the  defendant,  which 
recited  that  the  defendant  had  advanced  money  to  one  Ogle,  on 
the  security  of  certain  deeds,  and  that  the  defendant  was  interested 
in  those  deeds  to  that  extent ;  that  it  had  been  agreed  that  the 
plaintiff  should  make  further  advances  to  Ogle  ;  and  that  the  de- 
fendant should  assign  the  deeds,  and  his  interest  therein,  to  the 
plaintiff  as  security.  The  defendant  assigned,  them  to  the  plain- 
tiff, and  covenanted  that  the  money  so  advanced  by  him  (the 
defendant)  was  due  to  him  and  unsatisfied.  The  action  was  for  a 
breach  of  this  covenant,  the  plaintiff  alleging  that  the  money  was 
not  due  when  the  covenant  was  made.  The  question  finally  arose 
upon  demurrer,  whether  the  plaintiff  were  estopped  by  the  recital 
to  allege  that  the  money  was  not  due. 

Mr.  Justice  Patteson,  speaking  for  the  court,  said  that  when  a 
recital  was  intended  to  be  a  statement  which  all  the  parties  to  the 
deed  had  mutually  agreed  to  admit  as  true,  it  was  an  estoppel 
upon  all ;  but  when  it  was  intended  to  be  the  statement  of  one 
party  only,  the  estoppel  was  confined  to  that  party,  and  the  inten- 
tion was  to  be  gathered  from  construing  the  instrument.  He 
referred  to  Young  v.  Raincock'*  as  containing  a  review  of  the 
authorities. 

Eeferring  to  the  case  before  the  court,  he  said  that  the  plaintiff 
was  not  estopped  to  deny  that  the  defendant  had  made  advances  ; 
for  as  this  fact  was  material  for  the  validity  to  the  plaintiff  of  the 

1  Stroughm  V.  Buck,  14  Q.  B.  781.  ^  1  Com.  B.  310. 
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securities  on  which  he  had  advanced  the  money,  and  as  he  had 
taken  the  covenant  to  secure  to  him  the  truth  of  this  fact,  the  true 
construction  of  the  recital  was,  that  it  was  intended  to  be  the 
statement  of  the  defendant  only. 

If  the  parties  to  a  deed  bound  the  land  conveyed  upon  a  street, 
they  are  estopped  to  deny  the  existence  of  the  street.^  In  the 
case  first  cited  the  question  arose  upon  the  construction  of  a  deed 
from  R.  to  T.,  in  which  the  former  conveyed  to  the  latter  a  piece 
of  land  in  New  Bedford,  bounding  it  southwardly  and  westwardly 
on  a  way  or  street. 

"  By  this  description,"  said  Parker,  C.  J.,  "  the  grantor  and  his 
heirs  are  estopped  from  denying  that  there  is  a  street  or  way  to  the 
extent  of  the  land  on  those  two  sides.  We  consider  this  to  be  not 
merely  a  description,  but  an  implied  covenant  that  there  are  such 
streets.  It  probably  entered  much  into  the  consideration  of  the 
purchase  that  the  lot  fronted  upon  two  ways,  which  would  be 
always  kept  open,  and  indeed  could  never  be  shut  without  a  right 
to  damages  in  the  grantee  or  his  assigns."  ^ 

But  a  description  of  land  bounded  on  a  street  named  does  not 
amount  to  a  covenant  of  the  existence  of  a  street  of  the  width  of 
the  one  named,  if  it  has  since  been  closed,  but  only  that  there  shall 
be  a  way  of  reasonable  width.^  In  the  case  cited,  the  plaintiflF 
claimed  to  be  entitled  by  the  terms  of  a  deed  to  a  street  on  his 
westerly  boundary,  sixty  feet  wide. 

"  The  words  of  the  deeds, '  westerly  on  Park  Street,'  "  said  the 
court,  "  would  seem  to  imply  that  there  was  a  street  there  of  that 

name If  it  had  been  once  opened  as  a  street  by  a  former 

proprietor,  but  afterwards  a  large  tract  of  land,  including  the 
street,  had  been  sold  as  one  parcel,  and  the  street  closed  up,  before 
any  house-lots  were  sold  (as  on  the  evidence  reported  the  jury  must 
find),  then  the  deed  amounted  to  an  implied  covenant,  and  a  grant, 
if  the  grantor  owned  it,  that  the  grantee  should  have  a  right  to  a 
convenient  street  and  passage-way.  There  would  be  nothing,  in 
that  case,  to  designate  or  limit  the  dimensions  of  the  way  thus 
granted  by  implication ;  but  it  must  be  presumed  that  some  way 
was  intended  for  the  purposes  of  passing,  indicated  by  the  use  of 
the  word  '  street.' " 

1  Parker  v.  Smith,  17  Mass.  413.  »  Walker  v.  Worcester,  6  Gray,  548. 

"  See  O'Linda  v.  Lothrop,  21  Pick. 
292 ;  Tufts  V.  Charlestown,  2  Gray,  271 ; 
Loring  v.  Otis,  7  Gray,  563. 
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The  recent  case  of  Freeman  v.  Auld  ^  involved  the  same  princi- 
ple. Premises  had  been  conveyed  to  the  defendant,  "  subject  to 
cert&in  mortgages  now  a  lien  on  said  premises :  one  made  to  the 
Home » Insurance  Company,  to  secure  the  sum  of  $4,000,  with 
interest ;  and  the  other  made  to  Ira  A.  Allen,  to  secure  the  sum  of 
$1,000." 

The  court  said  that  the  defendant,  by  receiving  his  conveyance 
on  these  terms,  had  conclusively  admitted  the  lien  of  the  mort- 
gages. If  the  conveyance  had  contained  the  further  words, "  which 
the  said  grantee  hereby  assumes  and  promises  to  pay,"  this  would 
have  caused  a  personal  liability  on  the  part  of  the  defendant  to 
pay  the  mortgages  ;^  but  it  would  have  had  no  greater  effect  of 
subjecting  the  premises  than  was  imposed  by  the  clause  as  it 
stood.^ 

The  case  of  Cutler  v.  Bower  *  was  an  action  upon  a  covenant  to 
pay  the  sum  of  J  2,200  by  instalments,  in  an  indenture.  The 
deed  recited  the  grant  of  letters-patent  to  the  plaintiff  in  1841, 
for  a  certain  invention,  and  also  recited  a  deed  dated  July  23, 
1842,  by  which  the  plaintiff  granted  the  defendant  the  sole  use  of 
the  patent,  subject  to  the  payment  of  a  certain  royalty.  The  deed 
then  recited  that  the  defendant  had  agreed  with  the  plaintiff  for 
the  absolute  purchase  of  a  half-interest  in  the  patent,  subject  to 
the  indenture  last  mentioned,  but  with  the  benefit  of  one  half  of 
the  royalty  thereby  reserved.  It  was  then  recited  that,  in  consid- 
eration of  £  2,200,  for  the  purchase  of  half  the  patent  and  half 
the  royalty,  the  plaintiff  assigned  and  transferred  the  patent  to  a 
trustee  for  the  defendant.  The  defence  pleaded  was,  that  the 
plaintiff  was  not  the  first  inventor,  and  that  the  patent  was  void. 

The  court  said  that,  as  there  had  been  no  eviction,  the  consider- 
ation had  not  wholly  failed.  The  defendant  was  at  all  events 
bound  by  the  indenture  of  July  23d  to  the  royalty  therein  named, 
whether  the  patent  were  valid  or  not,  as  he  would  be  estopped 
from  denying  the  validity  of  the  patent  in  an  action  upon  that 
deed ;  and  by  the  deed  upon  which  the  action  had  been  brought, 
he  was  entitled  to  half  the  royalty. 

A  similar  question  was  raised  in  Hills  v.  Laming.^    The  action 

1  44  N.  T.  50  (1870).  294,  307  ;  Jackson  v.  Thompson,  6  Cow. 

'  Lawrence  v.  Fox,  20  N.  Y.  268 ;  Ei-  178;  Lee  v.  Clark,  1  Hill,  56. 

card  V.  Sanderson,  41  N.  Y.  179.  *  11  Q.  B.  973. 

'  See  also  Green  v.  Kemp,   13  Mass.  ^  9  jjx.  256. 
515;  Honsatonic  Bank  v.  Martin,  1  Met. 
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was  covenant  to  recover"  a  certain  sum  stipulated  to  be  paid  as 
liquidated  damages  for  the  breach  of  a  covenant  concerning  the 
use  of  certain  patents.  It  appeared  that  there  had  been  a  dispute 
between  the  parties  as  to  their  rights  under  certain  patentsf  which 
was  finally  adjusted  by  their  entering  into  an  agreement  under 
seal,  reciting  that  a  certain  patent  had  been  granted  to  the  defend- 
ant, and  a  certain  other  patent  had  been  granted  to  the  plaintiff, 
and  thatj  to  put  an  end  to  their  differences  respecting  them,  the 
parties  covenanted  that  the  defendant  should  have  the  exclusive 
use  of  the  patent  granted  to  the  plaintiff,  under  certain  limitations, 
and  that  the  plaintiff  should  have  the  exclusive  use  of  the  patent 
granted  to  the  defendant,  under  similar  limitations.  The  defend- 
ant pleaded  to  the  action  that  the  plaintiff's  patents  were  not  valid, 
that  the  inventions  were  not  new,  and  that  the  plaintiff  was  not 
the  first  inventor.  On  demurrer  the  court  held  the  plea  bad,  dis- 
tinguishing the  case  from  Hayne  v.  Maltby.^ 

The  sureties  in  an  administration  bond  are  estopped  by  its  re- 
citals to  deny  that  their  principal  had  been  duly  appointed  to  the 
office  of  administrator.^  So  in  the  case  of  the  bond  of  deputies  to 
the  sheriff,  if  the  bond  recites  that  the  parties  signing  were  depu- 
ties, they  will  not  be  permitted  to  deny  the  allegation  .^ 

And  it  has  been  held,  in  a  suit  upon  a  replevin  bond,  that  the 
obligors  will  not  be  permitted  to  deny  that  the  property  was  that 
of  the  defendant  in  the  attachment,  where  the  bond  recited  that 
the  property  had  been  "  attached  as  "  his  ;*  but  a  contrary  doc- 
trine has  also  been  held  with  much  apparent  soundness.^  How- 
ever, it  is  certain  that  if  the  recital  is  specific,  —  as  when  it  alleges 
that  a  writ  was  issued  against  the  goods,  chattels,  lands,  and  tene- 
ment of  the  defendant,  and  a  certain  piece  of  property  was  levied 
upon  by  virtue  of  the  writ,  —  the  obligor  cannot  deny  that  the 
property  belonged  to  the  defendant  in  attachment,^  unless  before 

'  1  3  T.  R.  438.  So,  too,  the  executioti  of  a  mortgage  to  a 

2    Cutler  V.  Dickinson,  8  Pick.    386 ;  corporation  estops  the  mortgagor  to  dis- 

Bruce  v.   United  States,   17  How.  437;  pute    the    existence    of   the   corporation. 

Shroyer  v.  Richmond,  16  Ohio  St..  455;  Franklin  v.  Twogood,  18  Iowa,  515. 

Norris  v.  State,  22  Ark.  524.  *  Bursley  v.  Hamilton,  15  Pick.  40. 

«  Cox  V.  Thomas,  9  Gratt.  312  ;  Cecil  ti.  6  Decherd  v.  Blanton,  3  Sneed,  373. 

Early,  10  Gratt.  198.    Nor  will  a  surety  6  Gray  w.  MacLean,  17  111.404;  Michell 

be  permitted  to  say  that  his  principal  was  v.  Ingram,  38  Ala.  395  ;  Dezell  v.  Odell,  3 

dead  at  the  time  the  instrument  was  exe-  Hill,  215. 

cuted.     Collins  v.  Mitchell,   5  Fla.  364. 
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forfeiture  he  surrendered  the  property  in  accordance  with  the 
terms  of  the  bond.^ 

So  where  a  deed  of  land  described  it  as  the  premises  on  which 
the  grantor  resided,  the  parties  were  held  estopped  to  deny  that 
the  premises  were  the  homestead  of  the  grantor.^  And  a  recital 
in  a  chattel  mortgage  that  the  property  mortgaged  is  personal 
estops  the  mortgagor  to  say  it  is  real  property,  whatever  the  fact 
may  be.^ 

But  a  party  is  not  estopped  by  a  recital  in  his  deed  that  the  title 
was  derived  ih  a  particular  way,  unless  it  appears  that  the  title 
was  acquired  in  that  way,  and  that  the  party  claims  under  that 
title.* 

So,  too,  a  widow,  by  executing  a  release,  in  which  she  styles 
herself  widow  and  sole  devisee,  is  estopped  to  deny  that  she  has 
elected  to  take  under  her  husband's  will.^  And  a  deed  which 
recites  that  the  defendant  has  bargained,  sold,  and  delivered  certain 
property,  estops  him  to  dispute  the  delivery.® 

The  above  cases,  it  must  be  noticed,  speak  of  the  recitals  of 
particular  facts  ;  and  it  is  laid  down  in  an  early  work,'  that  "  if 
the  condition  contain  a  generality  to  be  done,  the  party  shall  not 
be  estopped  to  say  there  was  not  any  such  thing.  But  in  all  cases 
where  the  condition  of  a  bond  has  reference  to  a  particular  thing, 
the  obligor  shall  be  estopped  to  say  that  there  is  no  such  thing." 
And  this  distinction  is  adopted  by  Lord  Denman  in  a  case  already 
cited.* 

The  ground  of  this  distinction  is  pointed  out  by  the  learned  Mr. 
Smith,  as  being  the  same  as  that  which  prevails  in  the  case  of 
estoppels  by  matter  of  record,  namely,  that  an  estoppel  must  be 
certain.*  And  he  supports  the  reason  by  the  citation  of  several 
cases. 1°  The  case  first  referred  to  was  an  ejectment,  in  which  it 
appeared  that  the  plain tifi"  claimed  under  a  release  which  recited 

1  Page  V.  Butler,  15  Mo.  73.  ^  Lainson  v.  Tremere,  1  Ad.  &  E.  792. 

"  Williams  ».  Swetland,  10  Iowa,  51.  So  in  Strowd  v.  Willis,  Cro.  liliz.  762; 

"  Ballon  V.  Jones,  37  III.  95.  Shelley  v.  Wright,  Willes,   9 ;   Salter  v. 

*  HoTey  n.  Woodward,  33  Maine,  470.  Kidley,  1  Show.  59. 

See  Great  Falls  Co.  v.  Worster,  15  N.  H.  ^2  Smith  Lead.  Cas.  752,  6th  Eng.  ed. 

414,  450 ;  Housatonic  Bank  u.  Martin,  1  M  Particularly    Right    v.    Bucknell,    2 

Met.  294,  307.  Barn.  &  Ad.  278 ;     Salter   u.  Kidley,   1 

6  Dundas  v.  Hitchcock,  12  How.  256.  Show.  59  ;   Kepp  v.  Wiggett,  10  Com  B. 

6  Nevett  V.  Berry,  5  Cranch,  C.  C.  291.  35. 

'EoUe's    Abridgment,    Estoppel,    (P) 
pi.  I,  7. 
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that  the  grantor  was  "  legally  or  equitably  "  seized  of  the  premises. 
The  defendant  having  acquired  the  legal  title,  it  was  held  that  he 
was  not  estopped  to  rely  upon  it.  • 

Lord  Tenterden  said  that  it  was  a  rule  that  an  estoppel  should 
be  certain  to  every  intent ;  and  therefore,  if  the  thing  could  not 
be  precisely  and  directly  alleged,  or  if  it  were  mere  matter  of  sup- 
posal,  it  was  not  an  estoppel.  In  the  present  case  there  was  a 
want  of  that  certainty  of  allegation  in  the  recital  which  was 
necessary  to  make  it  an  estoppel. 

But  the  case  of  Kepp  v.  Wiggett,  above  cited,  Is  still  more  in 
point.  In  that  case  the  condition  of  a  bond  recited  that  a  certain 
person  "  had  been  duly  nominated  and  appointed  collector."  The 
court  held  that  this  recital  did  not  estop  the  defendants  from 
showing  that  there  had  been  no  complete  appointment  of  the  per- 
son as  collector. 

Maule,  J.,  observed  :  "  As  to  the  question  of  estoppel,  it  appears 
to  me  that  the  matters  that  are  stated  in  the  case, —  some  of  them 
by  recital  in  the  condition  of  the  bond, —  and  which  were  in  the 
knowledge  of  all  parties,  show  that,  in  speaking  of  the  appoint- 
ment of  Lee  as  collector,  they  did  not  mean  that  he  was  fully 
armed  with  authority  to  collect  the  sum  assessed.  He  had  been 
appointed  to  collect,  and  was  the  person  who  was  intended  to  be 
armed  with  power  to  collect  and  enforce  payment  of  the  sums 
assessed.  Still  he  was  a  collector  within  the  sense  and  meaning 
of  the  expressions  used  in  the  bond.  I  therefore  think  that  the 
doctrine  of  estoppel  does  not  apply." 

Mr.  Justice  Williams  thus  stated  the  position  :  "  As  to  the  re- 
maining question,  whether  the  defendants  are  estopped  by  the 
recitals  in  the  bond  from  setting  up  this  defence,  it  is  to  be  ob- 
served that  it  is  a  rxile  that  estoppels  must  be  certain  to  every  in- 
tent. And  here  it  is  at  least  doubtful  whether  the  recital  that  Lee 
had  been  duly  nominated  and  appointed  a  collector  for  the  year 
ending  the  5th  of  April,  1847,  and  that  duplicates  of  the  assess- 
ment had  been  delivered  and  given  in  charge  to  him,  with  a  war- 
rant or  warrants  for  collecting  the  same,  should  be  referred  to  the 
assessments  under  schedule  (A)  or  schedule  (D).  I  therefore 
think  there  is  no  estoppel." 

The  distinction  between  a  conveyance  by  general  and  one  by 
particular  description  is  illustrated  by  Doe  d.  Butcher  v.  Musgrave.^ 

1  1  Man.  &  G.  625. 
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The  action  was  ejectment  to  recover  a  certain  canonry,  under  a 
mortgage  by  demise  for  ninety-nine  years,  of  "  all  that  the  can- 
onry of  him,  the  said  R.  A.  Musgrave,  of  the  king's  free  chapel  of 
St.  George,  «,t  Windsor,  and  all  glebe  and  other  lands,  messuages, 
tenements,  and  hereditaments  belonging  thereto,  and  all  and  every 
the  rights,  rents,  profits,  emoluments,  privileges,  advantages,  and 
appurtenances  to  the  said  canonry  belonging." 

As  stated  by  the  chief  justice,  the  question  was,  whether  the 
action  could  be  maintained  either  for  the  canonry,  or  for  the  house 
in  which  the  defendant  resided  as  a  canon  of  Windsor.  It  did  not 
appear  that  any  other  property  had  been  specifically  appropriated 
to  the  canonry,  and  the  argument  had  been  confined  to  the  house. 

"  A  preliminary  objection,"  said  the  chief  justice,  "  has  been 
taken  on  behalf  of  the  lessor  of  the  plaintiff,  that  as  between  her 
and  the  defendant,  as  mortgagee  and  mortgagor,  the  defendant  is 
estopped  by  the  mortgage  deed  from  denying  that  he  has  the  title 
he  therein  assumed  to  have,  or  from  setting  up  title  in  any  one 
else.  I  entirely  concur  in  that  as  a  general  proposition  ;  but  the 
question  here  is,  not  whether  the  defendant  may  set  up  a  title  in 
some  third  party,  but  whether  he  may  not  say  that  the  house  is 
not  comprised  in  the  description  contained  in  the  mortgage  deed. 
If  the  house  had  been  included  in  the  mortgage  by  a  particular 
description,  the  defendant  could  not  have  been  allowed  to  say  he 
had  no  title,  and  that  the  house  belonged  to  the  dean  and  chapter, 
he  having  only  a  permissive  occupation.  But  here  the  subject- 
matter  of  the  mortgage  is  described  to  be,  all  that  the  canonry  of 
him,  the  defendant,  of  the  king's  free  chapel  at  Windsor,  and  all 
glebe  and  other  lands,  messuages,  tenements,  and  hereditaments 
belonging  thereto." 

The  operation  of  an  uncertain  recital  was  considered,  by  the 
Supreme  Court  of  Pennsylvania  in  a  recent  case.^  An  action  of 
debt  was  brought  on  a  bond  of  indemnity  to  a  sherifi',  which  re- 
cited that  he  had  paid  to  the  defendant  a  sum  of  money,  the 
proceeds  of  the  sale  of  the  goods  and  chattels  of  one  Christian 
Klusmeyer,  under  a  fieri  facias  "  at  the  suit  of  the  said  "  defend- 
ant. The  fact  was  that  the  sheriff  had  had  in  his  possession  the 
goods  of  several  different  parties,  levied  upon  under  sundry  exe- 
cutions against  Klusmeyer,  and  that  he  had  sold  under  the  writ  of 
one  CoUmar,  and  not  of  the  defendant.     It  was  alleged  by  the 

1  Noble  V.  Cope,  50  Penn.  St.  17  (1865). 
20 
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plaintiff  that  subsequently  to  the  execution  of  the  bond,  it  was 
ascertained  that  the  defendant  was  not  entitled  to  any  part  of  the 
proceeds  of  the  sale  as  against  the  other  execution  creditors  of 
Klusmeyer ;  and  the  present  action  was  brought  to«recover  the 
money  paid,  for  which  the  bond  had  been  given.  The  defendant 
contended  that  the  plaintiff  was  estopped  by  the  recital  in  the 
bond  ;  but  the  court  overruled  the  objection. 

"Woodward,  C.  J.,  said  that  the  bond  did  not  assert  that  the  sale 
was  made  alone  on  the  defendant's  writ ;  it  was  a  fair  construc- 
tion of  the  recital  that  the  sale  was  made  on  that  writ  in  con- 
nection with  others.  The  sheriff's  return  showed  that  he  levied 
and  sold  by  virtue  of  CoUmar's  writ,  as  well  as  by  that  of  the 
defendant.  There  was  no  inconsistency  between  these  facts  and 
the  recital  in  the  bond.  Estoppel  excluded  facts  inconsistent  with 
itself,  but  not  such  as  agreed  with  it.  The  sheriff,  moreover,  had 
not  recognized  an  absolute  right  in  the  defendant  to  the  money 
paid ;  if  he  had  he  would  not  have  taken  the  bond.  The  bond 
stood  in  the  place  of  the  money  during  the  litigation  between  the 
execution  creditors ;  and  if  the  effect  contended  for  were  to  be 
given  to  the  recital,  it  would  be  nullified. 

The  case  of  Naglee  v.  IngersoU  ^  contains  an  instance  of  the 
effect  of  a  general  recital.  There  had  been  a  grant  of  land  "  along 
low-water  mark  to  the  mouth  of  Cohocksink  Creek  before  it  was 
diverted  and  thrown  to  the  north  by  the  erection  of  wharves." 

Mr.  Justice  Bell,  speaking  for  the  court,  said :  "  How  far  the 
encroachment  infringed  on  the  original  course,  whether  one  inch 
or  one  hundred  feet,  is  not  even  hinted  at.  Nay,  it  is  not  ex- 
pressly averred  that  it  continued  to  exist  at  the  period  of  the 
conveyance,  nor  is  there  anything  to  show,  except  inferentially, 
that  the  defendant  could  not  at  once  have  possessed  himself  of 
the  whole  one  hundred  and  fifty-nine  feet  conveyed.  Without 
laboring  the  argument,  it  is  perhaps  sufficient  to  say  that  the 
extent  and  continued  existence  of  the  alleged  encroachment,  being 
thus  left  at  large,  was  open  to  the  inquiry  of  the  jury,  as  matter 
of  fact,  both  as  to  its  continued  existence  and  its  alleged  extent. 
It  was  certainly  competent  to  the  plaintiffs  to  show  that  it  inter- 
fered not  with  the  defendant's  possession  beyond  one  inch,  and  if 
so,  to  prove  it  did  not  interfere  at  all ;  for,  the  inquiry  once  en- 
tered upon,  there  was  nothing  in  the  deed  itself  to  limit  a  point 
at  which  it  should  be  stayed." 

1  7  Barr,  185. 
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This  subject  is  illustrated  also  in  Farrar  v.  Cooper.^  The  ques- 
tion raised  was,  whether  a  testator,  the  grantee  in  certain  deeds 
of  mill  privileges,  was  estopped,  by  a  recital  of  the  existence  of 
another  mill-site  above,  to  deny  the  right  of  occupancy  of  it.  The 
court  held  that  he  was  not  estopped. 

Though  the  testator  might  not  be  allowed  to  deny  the  existence 
of  the  mill-site,  the  chief  justice  observed,  with  the  privileges  and 
appurtenances  belonging  to  it,  still  among  them  the  right  of  prior 
occupation  was  not  stated  as  appurtenant  to  the  site.  The  con- 
veyances were  all  silent  respecting  such  a  right ;  and  the  testator 
by  denying  it  would  not  necessarily  contradict  anything  stated  in 
them. 

The  case  of  Doane  v.  Willcutt^  will  illustrate  one  of  the  cir- 
cumstances under  which  a  recital  does  not  work  an  estoppel.  It 
was  an  action  for  a  trespass  alleged  to  have  been  committed  on  the 
plaintiff's  close.  The  parties  had  been  held  to  be  tenants  in  com- 
mon prior  to  an  indenture  of  partition  executed  by  them.^  The 
plaintiff  attempted  to  prove  bis  title  to  the  premises,  in  addition  to 
that  under  the  indenture,  by  adverse  possession  for  upwards  of 
twenty  years.  But  the  defendant,  in  order  to  show  that  the  plain- 
tiff's possession  was  not  adverse,  introduced  in  evidence  a  lease  to 
the  plaintiff  from  Elizabeth  Nichols,  a  widow,  of  all  the  land 
which  had  been  set  off  and  assigned  to  her  as  dower  in  the  estate 
of  her  deceased  husband.  Upon  resorting  to  the  record  of  the 
.assignment  of  dower  to  Mrs.  Nichols,  to  ascertain  what  estate  was 
demised  by  the  lease,  it  appeared  that  the  premises  in  controversy 
constituted  no  part  of  it.  But  the  defendant  objected  that  this 
record  was  inadmissible,  on  the  ground  that  the  plaintiff  was 
estopped  by  a  recital  in  the  indenture  of  partition  that  the  land 
therein  mentioned  had  been  set  off  to  Mrs.  Nichols.  The  court, 
however,  decided  that  there  was  no  estoppel. 

Mr.  Justice  Merrick  observed  that  the  recital  was  plainly  only  a 
part  of  the  description  of  the  estate  upon  which  the  deed  was 
intended  to  operate,  and  which  was  therein  otherwise  fully  and 
accurately  described.  The  doctrine  of  estoppel  did  not  apply 
to  such  a  case.  Where  several  particulars  were  mentioned  and 
referred  to  in  the  description  of  land  conveyed,  some  of  which 
were  found  to  be  erroneous,  these  might  be  rejected  as  a  false 
demonstration,  and  the  other  unambiguous  and  correct  parts  be 

1  34  Maine,  394.  "  16  Gra7,  368.  »  5  Gray,  328. 


308  THE  LAW  OF  ESTOPPEL. 

relied  on  to  fix  and  determine  the  rights  of  the  parties  under  the 
deed.^ 

So,  too,  a  general  and  indefinite  recital  in  a  replevin  bond  con- 
cerning the  amount  of  property  replevied  will  not  estop  a  surety 
to  show  how  much  of  the  property  in  the  writ  was  in  fact  re- 
plevied.^ 

It  is  held  that  where  a  party  makes  a  deed  confirmatory  of  a 
former  one.  to  which  he  was  not  a  party,  he  does  not  thereby  adopt 
the  recitals  of  the  former  deed,  so  as  to  be  concluded  by  them, 
without  language  to  that  effect.^  In  the  case  cited,  in  order  to 
prove  the  bankruptcy  of  one  Brown  Shelton,  and  the  assigneeship, 
recourse  was  had  to  two  deeds ;  the  former  of  which  recited  a  sale 
to  have  taken  place  under  a  commission  of  bankruptcy  against 
Shelton,  and  conveyed  to  the  defendant  lands  sold  thereunder  by 
his  assignees.  To  this  deed  the  defendant  was  not  a  party.  By 
the  latter  deed,  the  defendant,  acting  upon  the  former,  executed  a 
settlement  of  the  land  upon  himself  after  a  certain  event.  The 
latter  deed  was  silent  respecting  the  bankruptcy.  It  was  con- 
tended that  the  defendant  had  recognized  and  adopted  the  former 
deed  by  the  latter.  Biit  the  court  held  otherwise.  Lord  Denman 
said'  that  there  was  no  authority  for  such  a  general  proposition 
that  a  party  claiming  like  the  defendant  adopted  the  statements 
of  an  anterior  deed  which  went  to  make  up  his  title. 

But  a  general  recital  may  sometimes  work  an  estoppel ;  and 
whether  it  will  do  so  or  not  depends  upon  a  proper  construction  of 
its  terms  and  the  intention  of  the  parties.*  The  case  first  cited, 
as  stated  by  Mr.  Baron  Martin,  was  an  action  on  a  bond  condi- 
tioned for  the  performance  of  covenants  by  the  defendant  and  H. 
Warden,  in  a  deed  dated  in  1847  ;  and  the  breach  was,  that  they 
broke  a  covenant  to  perform  certain  works  mentioned  in  the  deed. 
There  was  a  plea,  by  way  of  estoppel,  in  confession  and  avoidance. 
The  plaintiffs  replied,  setting  out  the  indenture  ;  and  there  was  a 
demurrer  to  the  replication.  It  then  appeared  that  by  an  instru- 
ment under  seal,  in  1854,  the  parties  stated  that,  with  the  exception 
of  certain  claims  contained  in  the  schedule,  the  plaintiffs  and  the 
defendant  and  H.  Warden  had  settled,  adjusted,  and  mutually 

1  1  Greenl.  Et.  §  26 ;  Wright  v.  Tukey,  *  Southeastern  Ey.  Co.  v.  Warton,  6 
3  Cash.  290.  Hurl.  &  N.  520 ;  Carpenter  v.  BuUer,  8 

^  Miller  v.  Moses,  56  Maine,  128.  Mees.  &  W.  209. 

"  Doe  d.  Shelton  v.  Shelton,  3  Ad.  &  B. 
26."),  283. 
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satisfied  every  other  account,  claim,  or  demand  arising  out  of  the 
contract  on  which  the  action  was  brought.  It  was  contended  that, 
as  the  language  was  general,  the  effect  which  the  court  was  to  give 
to  it  did  not  depend  upon  the  intention  of  the  parties.  The  court, 
however,  ruled  otherwise. 

The  learned  baron  above  named  said :  "  Every  deed  must  be 
construed  according  to  that  which,  looking  at  the  document  itself, 
appears  to  be  the  intention  of  the  parties.  It  is  true  that  in  con- 
struing a  deed  the  court  cannot  look  at  collateral  matters,  but  the 
intention  of  the  deed  as  appearing  upon  the  face  of  it  must  be 
regarded.  If  in  the  present  case  it  had  appeared  that  the  parties 
intended  to  abandon  every  claim  except  those  referred  to  in  the 
schedule,  the  argument  on  the  part  of  the  defendant  would  have 
been  unanswerable.  But  when  the  whole  deed  is  looked  at,  no 
such  intention  appears.  The  parties  intended  to  refer  certain 
matters  to  arbitration.  They  introduce  the  recital  that, '  whereas, 
with  the  exception  of  the  claims  of  the  said  Charles  Warton  and 
Henry  Warden  contained  in  the  schedule,  the  said  Charles  Warton 
and  Henry  Warden  and  the  Southeastern  Eailway  Company  have 
settled,  adjusted,  and  mutually  satisfied  every  other  account,  claim, 
or  demand  which  the  said  parties  have  or  hath  against  each  other 
arising  out  of  the  said  contract,  or  any  other  account,  matter,  or 
thing  whatsoever,  as  they  the  said  Southeastern  Railway  Company 
and  the  said  Charles  Warton  and  Henry  Warden  do  hereby  sever- 
ally admit  and  acknowledge ;  but  the  claims  of  the  said  Charles 
Warton  and  Henry  Warden,  contained  and  set  forth  in  the  said 
schedule,  as  well  as  the  amount  claimed  thereby,  are  disputed.' 
And  the  recital  goes  on  to  state  that  it  had  been  agreed  that  the 
claims  contained  in  the  schedule  should  be  referred  to  an  arbitra- 
tor. The  true  meaning  of  the  deed  is,  that  the  arbitration  shall 
be  confined  to  the  matters  specified  in  the  schedule  ;  and  the  ad- 
mission is  made  for  the  purpose  of  that  deed.  -  I  do  not  think  that 
the  parties  ever  contemplated  that  whatever  cause  of  action  either 
might  have  against  the  other  should  finally  cease.  A  recital  in 
such  a  deed  would  be  binding,  if  it  was  the  bargain  on  the  faith  of 
which  the  parties  acted.  But  that  is  not  the  case  here.  Neither 
is  this  an  estoppel  by  means  of  a  recital  contained  which  is  the 
foundation  of  the  action.^  ....  The  arbitration  was  a  wholly 
collateral  matter.     The  admission  is  evidence,,  and  may  be  strong 

1  See  Carpenter  v.  BuUer,  8  Mees.  &  W.  209. 


310  THE  LAW  OF  ESTOPPEL. 

or  of  very  little  value,  according  to  circumstances.  Here  I  collect 
from  the  deed  that  it  was  not  the  intention  of  the  parties  to 
prevent  the  plaintiffs  from  bringing  such  an  action  as  the  pres- 
ent." 

Channell,  B.,  observed  :  "  If  we  could  see  the  parties  had  agreed 
to  release  all  other  claims  in  consideration  of  the  agreement  to 
refer,  then  there  might  be  an  estoppel ;  but  that  does  not  appear 
to  have  been  their  meaning.  On  these  grounds  the  plaintiffs  are 
entitled  to  judgment.  It  was  said  that  this  is  not  a  question  of 
intention.  It  may  be  that  when  a  deed  contains  a  recital  of  a 
particular  fact  in  express  terms,  the  effect  of  the  recital  cannot 
be  got  rid  of  by  showing  what  the  intention  of  the  parties  was. 
But  when  the  language  is  general,  we  may  collect  the  intention 
from  the  terms  of  the  whole  deed ;  and  in  that  way  we  have 
endeavored  to  arrive  at  the  true  construction  of  the  deed  in  the 
present  case." 

The  rule  respecting  the  recital  of  immaterial  matters  is  the 
same  as  that  in  relation  to  general  recitals :  it  does  not  work 
an  estoppel.^  The  doctrine  seems  to  rest  on  that  of  a  case  already 
presented,^  in  which  it  was  held  that  a  party  to  an  instrument 
under  seal  is  not  estopped  in  an  action  by  the  other  party  not 
founded  on  the  deed,  but  collateral  to  it,  to  dispute  the  matters 
recited ;  and  so  the  ■  court  of  New  York  observed,  in  the  case 
above  cited. 

The  date  of  a  deed  may  be  denied  when  it  is  immaterial,  but  not 
otherwise.^  In  the  case  first  cited,  "  one  objection,"  as  Shaw,  C.  J., 
says,  "  to  the  recovery  of  the  plaintiff  is,  that  his  deed  to  the  Rock- 
ingham Manufacturing  Company  bears  the  date  of  the  28th  of 
January,  1836,  and  that  the  company  was  not  organized  until  the 
10th  of  February,  1836,  though  incorporated  the  November  pre- 
ceding, and  in  fact  this  agreement  is  made  the  22d  of  January, 
1836,  before  the  date  of  the  deed  and  the  organization  of  the  com- 
pany. But  we  think  there  are  several  answers  to  this  objection. 
A  date  of  a  deed  may  always  be  controlled  by  evidence .  of  the 
actual  delivery.    Here  the  agreement  recites  the  deed,  and  recites 

1   Reed  v.  McCourt,    41   N.  Y.  435 ;  ^  Carpenter  v.  Butler,  8  Mees.  &  W.  209. 

Champlain,  &c.  B.  Co.  v.  "Valentine,  19  »  Dyer  v.  Rich,  1  Met  180;   Cady  v. 

Barb.  484.     See,  also,  Deery  v.  Cray,  5  Eggleston,  11  Mass.  282,285;  Kimbro  u. 

Wall.  795  ;  Comings  «.  Wellman,  14  N.  Hamilton,  2  Swan,  190.     See  Washington 

H.  287,  293.  Co.  Ins.  Co.  «.  Colton,  26  Conn.  42. 
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that  it  was  then  made  and  so  made  at  their  request,  and  this  is 
conclusive  that  the  deed  was  then  made,  and  the  date  is  imma- 
terial." 

It  is  to  this  principle  that  certain  cases  have  been  referred,  in 
which  it  has  been  held  that  a  mere  conveyance  of  all  the  grantor's 
right,  title,  and  interest  in  a  tract  of  land  would  not  preclude 
him  from  proving  that  he  had  no  right  to  convey,  and  from  evict- 
ing the  grantee  by  virtue  ?)f  a  subsequently  acquired  title.^ 

The  same  idea  appears  in  other  cases,  where  a  party  is  not 
estopped  by  a  statement  in  a  deed,  unless  it  appears  that  there 
was  an  intention  that  the  statement  should  not  be  questioned,  or 
that  injustice  would  follow  if  the  court  were  to  allow  it  to  be  con- 
tradicted-^ In  Hays  v.  Askew,  just  cited,  it  was  said  by  Mr.  Jus- 
tice Pearson,  that  to  render  a  recital  an  estoppel  it  must  show  that 
the  object  of  the  parties  was  to  make  the  matter  a  fixed  fact,  as 
the  basis  of  their  action. 

The  ultimate  doctrine  upon  this  point  seems  to  be  nearly  if  not 
quite  identical  with  the  rule  that  estoppels  must  be  certain.  For 
if  a  fact  should  be  specially  and  particularly  recited,  it  would 
generally  carry  with  it  a  strong  presumption  that  it  had  been 
regarded  as  material  and  essential  to  the  contract. 

But  it  would  seem  on  principle  that  a  qualification  of  this  doc- 
trine concerning  the  conclusiveness  of  recitals  of  particular  facts 
might  be  necessary  in  case  the  facts  recited  were  such  as  to  be 
clearly  immaterial,  and  to  have  no  influence  upon  the  execution 
of  the  deed.  We  have  seen,  in  considering  the  subject  of 
'estoppels  by  matter  of  record,  that  a  judgment  works  an  estoppel 
only  in  respect  to  matters  essential  to  the  determination  of  the 
cause  ;  and  that  the  reason  is,  that  it  is  presumed  that  only  such 
matters  have  been  examined  with  thoroughness.*  The  case  of 
recitals  seems  analogous.  The  allegation  of  a  fact  in  the  deed 
which  was  of  the  essence  of  the  contract  would  be  apt  to  be 
made  with  care  and  deliberation  ;  while  a  recital  of  an  imma- 
terial fact  would  in  all  probability  be  made  with  little  or  no  con- 
sideration. 

1  2  Smith's  L.   C.  709,  6th  Am.  ed.,  This  subject  -will  be  fally  presented  in  the 

citing  Flagg  v.  Mann,  14  Pick.  467,  481  ;  chapter  on  Estates  by  Estoppel. 

Blanchard  v.  Brooks,  12  Pick.  47 ;  Frink  ^  Hays  v.  Askew,  5  Jones,  63 ;  South- 

V.  Darst,  14  111.  304 ;  Eight  v.  Bucknell,  2  eastern  Ry.  Co.  v.  Warton,  6  Hurl.  &  N. 

Barn.  &  Ad.  278;  Kennedy  v.  Skeer,  3  520. 

Watts,  95 ;  Miller  v.  Ewing,  6  Cush.  34.  »  Ante,  p.  178. 
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It  is  upon  this  principle,  it  would  seem,  that  it  has  been  held  that 
a  recital  in  a  replevin  bond  that  the  property  was  levied  upon  as 
A's  is  not  an  estoppel  to  show  that  it  was  not  A's  property .^  In  the 
case  cited,  the  court  said  that  such  a  recital  was  not  an  express 
acknowledgment  that  the  property  belonged  to  the  defendant  in 
the  attachment  suit ;  being  simply  a  recital  that  the  property  had 
been  levied  on  "  as  "  the  defendant's,  it  was  no  contradiction  of  it 
for  the  obligor  to  claim  the  property  as  his  own.  But  a  contrary 
doctrine  has  also  been  held.^ 

In  the  case  of  Den  d.  Brinegar  v.  Chafiin,^  in  the  Supreme 
Court  of  North  Carolina,  it  was  held  that  there  was  no  estoppel  to 
either  party  to  a  deed  of  bargain  and  sale  to  show  that  one  of  the 
bargainors,  recited  to  be  a  feme  covert,  was  in  fact  a  feme  sole  at 
the  time  the  deed  was  executed. 

Henderson,  C.  J.,  speaking  for  the  court,  said  :  "  Recitals  in  a 
deed  are  estoppels  when  they  are  of  the  essence  of  the  contract ; 
that  is,  where,  unless  the  facts  recited  exist,  the  contract,  it  is  pre- 
sumed, would  not  have  been  made.  As  if  A  recites  that  he  is 
seized  in  fee  of  certain  lands,  which  he  bargains  and  sells  in  fee, 
he  is  estopped  to  deny  that  he  is  seized  in  fee  ;  for  without  such 
seizin  it  is  fair  to  presume  that  the  contract  would  not  have  been 
made.  But  if  the  recital  be  that  he  is  seized  in  fee  by  purchase 
from  C,  here  neither  the  bargainor  nor  bargainee  is  estopped  from 
averring  and  proving  that  he  is  seized  by  purchase  from  D,  unless 
it  appear  that  the  seizin  in  fee,  by  purchase  from  C,  was  part  of 
the  contract,  and  without  which  it  would  not  have  been  made. 
For  ordinarily  the  seizin  only  is  of  the  essence  of  the  contract,  and 
how  and  from  whom  derived  are  but  circumstances.  So  of  every 
other  recital.  And  this  distinction  reconciles  the  many  apparent 
contradictions  in  the  books,  some  declaring  that  recitals  are 
estoppels,  and  others  that  they  are  not.  In  the  case  under  con- 
sideration, that  the  feme  was  the  wife  of  Jacks  was  not  of  the 
essence  of  the  contract.  It  formed  no  part  of  it.  It  was  a  mere 
circumstance  of  description,  more  unfavorable  to  the  defendant, 
or  rather  the  bargainee,  than  if  she  had  been  sole.  For  if  sole,  the 
deed  was  effectual  by  sealing  and  delivery.     If  she  was  covert,  her 

1  Decherd  v.  Blanton,  3  Sneed,  373.  »  3  Dev.  108. 

"  Bursley  «.  Hamilton,  15  Pick.  40.  See 
also  Dezell  v.  Odell,  3  Hill,  215;  Mitchell 
V.  Ingram,  38  Ala.  395 ;  ante,  p.  302. 
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private  examination  was  necessary  to  make  it  her  deed.  In  truth, 
her  coverture  was  a  fact  for  which  the  bargainee  neither  gave  nor 
received  anything.  Nor  did  he  on  that  account  receive  anything 
by  the  deed  which  he  would  not  have  received  if  she  had  been 
sole.  Neither  did  it  form  the  basis,  nor  in  any  manner  move 
or  conduce,  to  the  contract.  It  is  therefore  mere  matter  of  evi- 
dence, and  like  all  other  evidence  may  be  rebutted  by  contrary 
proof.  .... 

"  But  the  case  does  not  rest  upon  general  reasoning.  If  A.  S., 
by  his  deed,  reciting  that  she  is  a,  feme  covert,  when  in  truth  she  is 
a,  feme  sole,  grants  an  annuity,  it  is  a  good  grant,  for  that  is  but  a 
void  recital,  although  the  grantee  had  not  put  it  in  his  writ ;  and 
it  cannot  be  a  conclusion  to  him,  when  he  shows  the  deed.^  So  if 
&feme  covert,  reciting  by  her  deed  that  she  is  a.  feme  sole,  grant  an 
annuity,  this  is  a  void  grant,  and  she  shall  not  be  concluded  by 
this  recital."  ^ 

The  doctrine  of  this  case  seems  to  be  supported  also  by  the 
cases  now  to  be  presented,  holding  that  the  acknowledgment  of 
receipt  of  the  consideration  in  a  deed  is  not  conclusive.  Mr. 
Justice  Coweu,  as  we  shall  see,  expressly  rests  the  rule  upon  the 
principle  above  set  forth,^ 

2.   Acknowledgment  of  Receipt  of  Consideration  in  a  Deed. 

It  has  been  settled  for  many  years  that  the  acknowledgment  in  a 
deed  of  conveyance  of  the  receipt  of  the  consideration  is  not  con- 
clusive, but  may  be  explained  or  disputed. 

The  doctrine  is  discussed  in  Shephard  v.  Little,  decided  by  the 
Supreme  Court  of  New  York.*  The  action  was  assumpsit  for 
money  had  and  received.  The  plaintiff  offered  to  prove  at  the 
trial  that,  being  in  possession  of  a  lease  of  the  value  of  1 500,  and 
that  being  in  debt  to  a  third  person  in  a  smaller  sum,  the  defend- 
ant agreed  to  advance  him  the  amount  necessary  to  pay  the  same, 
taking  in  consideration  an  assignment  of  the  lease,  which  he  was 
to  sell,  and  pay  the  plaintiff  the  difference  between  the  sum  so 
advanced  and  the  sum  realized  from  the  sale  of  the  lease  ;  that  he, 
the  plaintiff,  thereupon  assigned  the  lease,  by  deed,  to  the  defend- 
ant ;  the  assignment  stating  the  consideration  to  be  1 500  in  hand 

1  Viner'a  Abr.  M.  s.  8,  pi.  11 ;   Perkins,        '  Post,  p.  316. 
s.  40.  *  Shephard  v.  Little,  14  Johns.  210. 

^  Perkins,  s.  41^,  note.  ^ 
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paid.  The  defendant  objected  to  the  introduction  of  this  evi- 
dence ;  but  the  court  held  that  it  was  admissible,  reversing  the 
decision  of  the  Common  Pleas. 

Mr.  Justice  Spencer  thus  stated  the  opinion  of  the  court :  "  The 
case  of  Schermerhorn  v.  Vanderheyden  ^  is  referred  to,  to  show 
that  the  court  below  decided  correctly.  If  that  case  is  well  under- 
stood, it  warrants  no  such  conclusion.  The  case  of  Preston  v. 
Merceau^  was  cited  and  relied  on  by  the  court.  In  that  case  it 
was  decided  that  parol  evidence  was  inadmissible  to  prove  an  addi- 
tional rent  payable  to  a  tenant,  beyond  that  expressed  in  a  written 
agreement  for  a  lease,  and  Blackstone,  J.,  said  :  '  Here  is  a  positive 
agreement  that  the  tenant  shall  pay  £26 ;  shall  we  admit  proof 
that  it  means  £28  12s.  6c?.?'  But  he  added,  as  to  collateral 
matters  it  might  be  otherwise  ;  he  might  show  who  is  to  put  the 
house  in  repair,  or  the  like,  concerning  which  nothing  is  said. 
But  he  cannot  shorten  the  term,  or  alter  the  rent.  In  Maigley  v. 
Hauer,^  we  refused  to  admit  parol  evidence  of  a  consideration  of 
a  different  nature  from  that  expressed  in  the  deed  of  conveyance. 
The  evidence  offered  in  this  case  steers  clear  of  the  principles 
adopted  in  the  cases  cited.  Here  the  plaintiff  does  not  attempt  to 
set  up  a  different  consideration  from  that  expressed  in  the  deed  of 
assignment.  He  merely  offered  to  show  that  it  was  not  paid,  and 
that  the  amount  to  be  paid  him  for  the  assignment  was  to  depend 
on  an  event  subsequently  to  happen,  to  wit,  the  sale  by  the  assignee 
of  the  property  assigned 

"  The  date  of  a  deed,  and  whether  the  consideration  was  paid 
or  not,  are  facts  open  for  inquiry,  by  parol  proof.  If  notes  of 
hand,  which  are  of  no  higher  nature  than  verbal  promises,  and  are 
classed  among  parol  contracts,  were  given  for  the  consideration 
money  of  a  conveyance  of  land,  could  there  be  any  doubt  that  such 
notes  would  be  recoverable  when  the  deed  expressed  that  the  con- 
sideration was  paid  in  land  ?  Yet  it  is  certain  that  between  the 
contracting  parties  you  may  inquire  into  the  consideration  of  a 
note.  If  so,  then  you  could  show  that  they  were  given  for  the 
land  conveyed ;  and  by  showing  that  the  consideration  was  con- 
fessed to  be  paid  by  the  deed,  a  recovery  would  be  defeated  by  the 
higher  proof  a.rising  from  the  deed.  But  this  is  not  the  case ;  and 
though  when  one  species  of  consideration  is  expressed  you  cannot 
prove  another  or  different  one,  and  although  you  cannot  by  parol 

1  1  Johns.  139.  2  2  Wm.  Blac^.  1249.  »  7  Johns.  341. 
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substantially  vary  or  contradict  a  ■written  contract,  yet  these  prin- 
ciples are  inapplicable  to  a  case  where  the  payment  or  amount  of 
the  consideration  becomes  a  material  inquiry."^ 

It  will  be  seen,  however,  that  the  courts  have  gone  still  further, 
in  many  instances,  ^nd  allowed  the  parties  to  prove  an  altogether 
dififerent  consideration  from  that  expressed  in  the  deed.^ 

This  question  came  before  the  Court  of  Errors  of  New  York  in 
McCrea  v.  Purmort.^  In  this  case  the  consideration  in  a  deed  of 
lands  was  alleged  to  be  money  paid,  and  the  court  allowed  evi- 
dence to  show  that,  instead  of  money,  the  consideration  paid  was 
iron. 

Mr.  Justice  Cowen,  who  delivered  the  judgment,  after  showing 
that  there  had  been  much  conflict  on  the  subject,  both  in  New 
York  and  elsewhere,  said :  "  A  party  is  estopped  by  his  deed.  He 
is  not  to  be  permitted  to  contradict  it ;  so  far  as  the  deed  is  in- 
tended to  pass  a  right  or  to  be  the  exclusive  evidence  of  a  contract, 
it  concludes  the  parties  to  it.  But  the  principle  goes  no  further. 
A  deed  is  not  conclusive  evidence  of  everything  which  it  may  con- 
tain. For  instance,  it  is  not  the  only  evidence  of  the  date  of  its 
execution,  nor  is  its  omission  of  a  consideration  conclusive  evi- 
dence that  none  passed  ;  nor  is  its  acknowledgment  of  a  particular 
consideration  an  objection  to  other  proof  of  other  and  consistent 
considerations.  And  by  analogy  the  acknowledgment  in  a  deed 
that  the  consideration  had  been  received  is  not  conclusive  of  the 
fact.  This  is  but  a  fact ;  and  testing  it  by  the  reason  of  the  rule 
which  we  have  laid  down,  it  may  be  explained  or  contradicted.  It 
does  not  necessarily  and  undeniably  prove  the  fact.  It  creates  no 
right ;  it  extinguishes  none.  A  release  cannot  be  contradicted  or 
explained  by  parol,  because  it  extinguishes  a  pre-existing  right ; 
but  no  receipt  can  have  the  effect  of  destroying,  per  se,  any  sub- 
sisting right ;  it  is  only  evidence  of  a  fact.  The  payment  of  the 
money  discharges  or  extinguishes  the  debt ;  a  receipt  for  the  pay- 
ment does  not  pay  the  debt ;  it  is  only  evidence  that  it  has  been 
paid.  Not  so  of  a  written  release  ;  it  is  not  only  evidence  of  the 
extinguishment,  but  it  is  the  extinguisher  itself.* 

1  See  Abbott  v.  Marshall,  48  Maine,  44.  stand  him  to  mean  the  releasing  clause  in 

^  Irvine  v.  McKeon,  23  Cal.  472 ;  Coles  a  conveyance  which  usually  accompanies 

V.  Soulsby,  21  Cal.  47.  an  acknowledgment  of  the  receipt  of  the 

'  16  Wend.  460.  money,  but  an  absolute,  separate,  and  dis- 

*  "  In  speaking  of  a  written  release  as  tinct  release.''    Miller,  J.,  in  Stackpole  v. 

an  extinguisher  of  itself,  I  do  not  under-  Eobbins,  47  Barb.  212. 


316  THE  LAW  OF  ESTOPPEL. 

"  The  acknowledgment  of  the  payment  of  the  consideration  in 
a  deed  is  a  fact  not  essential  to  the  conveyance.  It  is  immaterial 
whether  the  price  of  the  land  was  paid  or  not ;  and  the  admission 
of  its  payment  in  the  deed  is  generally  merely  formal." 

In  Massachusetts  it  has  also  been  held  from  an  early  day  that 
the  acknowledgment  of  receipt  of  the  consideration  in  a  deed 
is  not  conclusive,  but  may  be  explained  or  denied.^  The  case  first 
cited  was  an  action  by  the  grantor  of  land  against  the  grantee 
to  recover  a  part  of  the  consideration  money,  the  whole  of  which 
was  expressed  to  have  been  paid ;  and  the  court  sustained  the 
action. 

The  chief  justice  said  that  this  was  a  merely  formal  part  of  the 
deed,  and  that  it  received  so  little  attention  that  to  consider  it 
conclusive  would  be  unjust.  Moreover,  a  receipt  was  always  open 
to  explanation ;  and  though  the  acknowledgment  in  the  present 
case  had  been  made  under  seal,  it  was  nothing  more  than  a  re- 
ceipt ;  for  the  seal  gave  it  no  additional  solemnity.^ 

A  deed  of  satisfaction  of  a  debt  is  a  good  discharge  of  the  same, 
regardless  of  the  amount  of  consideration.^  The  case  first  cited 
was  an  action  for  £103,  money  had  and  received.  The  defendant 
produced  a  deed  of  assignment  to  himself  of  the  whole  sum,  in 
consideration  of  jElOO  12  s.  in  hand  paid  at  or  before  the  delivery 
thereof ;  "  and  on  the  back  of  the  deed  was  a  receipt  signed  by 
the  plaintiff,  reciting  that  he  had  received  the  within-mentioned 
sum  of  £100  12 «.  on  the  day  and  year  aforesaid."  There  were 
strong  marks  of  suspicion  upon  the  trial  that  the  consideration 
had  been  falsely  recited,  and  that  the  money  never  was  paid.  A 
verdict  having  gone  for  the  defendant,  the  court  refused  to  grant  a 
new  trial. 

In  Harding  v.  Ambler,  just  cited,  the  plaintiff  brought  assump- 
sit to  recover  the  balance  of  certain  interest  claimed  to  be  due  on 
the  sale  by  the  plaintiff  to  the  defendant  of  a  policy  of  life  insur- 
ance. Among  other  pleas,  the  defendant  pleaded  a  release  by 
indenture  for  all  the  money  due  in  respect  of  the  purchase  of  the 

1  Wilkinson  v.   Scott,  17  Mass.  249 ;  '  See  Rex  v.   Scammonden,  3  Term, 

Gale  V.  Coburn,  18  Pick.  397;  Clapp  v.  474. 

Tirrell,  20  Pick.  247;   Livermore  v.  Al-  '  Heath,  J.,  in  Rowntree  v.  Jacob,  2 

drich,  5  Cush.  431 ;  Preble  v.  Baldwin,  6  Taunt  141.    See  Harding  v.  Ambler,  3 

Cash.  550;   Clark  v.  Deshon,  12   Cush.  Mees.  &  W.  279. 
589;   Paige  v.   Sherman,  6   Gray,   511; 
Miller  v.  Goodwin,  8  Gray,  542. 
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policy.  It  seems  that  in  calculating  the  interest,  a  mistake  had 
been  made  to  the  amount  of  £34  against  the  plaintiff;  and  it 
was  to  recover  this  that  the  present  action  was  brought.  It  was 
contended  for  the  defendant  that  the  plaintiff  was  estopped  by  the 
execution  of  the  indenture.  On  the  other  hand,  it  was  said  that 
the  release  did  not  operate  to  deprive  the  plaintiff  of  his  right  of 
action.  The  present  claim  for  interest  arose  on  an  agreement 
collateral  to  that  upon  which  the  policy  was  purchased  and  the 
principal  money  made  payable.  But  the  court  decided  in  favor  of 
the  defendant. 

Lord  Abinger,  C.  B.,  said  :  "  The  release,  in  words,  applies  only 
to  the  principal  money,  £2,290 ;  and  the  question  is,  whether  after 
the  plaintiff  had  stated  that  to  be  the  purchase-money,  and  exe- 
cuted a  deed  releasing  it,  he  can  be  let  in  to  prove  that  it  was 
more.  The  conditions  of  sale  stipulated  that  the  purchase-money 
is  to  be  paid  on  or  before  the  8th  of  June,  1835 ;  if  it  is  not,  the 
purchaser  is  to  pay  interest  upon  it  at  a  certain  rate  from  that 
day.  If  the  stipulation  had  been  merely  that  the  party  should 
pay  the  principal  money  on  the  8th  of  June,  nothing  being  said 
about  interest,  and  when  that  day  arrived,  the  money  not  being 
paid,  an  agreement  had  been  then  come  to,  that  for  that  de- 
fatilt  interest  should  be  paid,  Mr.  Kelly's  argument  would  have 
been  correct ;  that  would  have  been  a  collateral  agreement.  But 
this  is  a  contract  in  which  interest  is  as  much  included  as  princi- 
pal." 

A  case  has,  however,  arisen  in  Pennsylvania  requiring  a  quali- 
fication of  the  general  rule.^  It  was  an  action  of  trespass  quare 
clausum  fregit.  The  facts  were  that  the  defendant  agreed  to  con- 
vey the  premises  to  the  plaintiff,  provided  a  certain  piece  of  land 
should  be  given  him  (defendant)  by  his  father  by  will.  The  bar- 
gain was  consummated,  and  a  deed  given  reciting  the  considera- 
tion as  money  paid ;  and  the  will  desired  was  executed.  The 
defendant  offered  to  prove  at  the  trial  that  no  money  passed, 
contrary  to  the  terms  of  the  deed ;  but  he  was  not  allowed  to 
do  so. 

The  court,  Lewis,  C.  J.,  said :  "  The  principle  which  seems  to 
govern  this  case  is,  that  where  a  vendor,  without  fraud  or  mistake, 
accepts  of  the  engagement  of  a  third  person  for  the  consideration 
agreed  on,  and  on  the  faith  of  such  engagement  acknowledges  the 

1  McMuIlin  V.  Glass,  27  Penn.  St.  151. 
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receipt  of  the  consideration,  it  is  against  equity  that  he  should' be 
permitted  to  defeat  the  operation  of  the  grant  by  showing  that  the 
consideration  was  not  paid.  As  between  the  vendor  and  vendee, 
the  consideration  is  to  be  treated  as  fully  paid,  and  the  vendor  is 
estopped  from  denying  it." 
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CHAPTER   XI. 

PRESUMPTION  PROM  JOINT  EXECUTION  OF  DEED. 

We  have  now  considered  the  conclusiveness  of  that  part  of  the 
deed  containing  the  recitals.  We  pass  next  to  consider  the  effect 
of  a  joint  execution  of  the  deed,  unqualified  by  language  indicat- 
ing an  intention  to  assume  any  different  relation  from  that  which 
the  execution  naturally  imports. 

The  subject  was  considered  in  Stimpson  v.  Thomaston  Bank.^ 
The  precise  question  raised  in  this  case  was,  whether,  in  the  case 
of  a  deed  of  land  by  two  grantors,  but  not  designating  the  manner 
in  which  the  land  was  held  by  them,  the  grantee  was  estopped  to 
show  that  one  of  the  grantors  was  seized  in  severalty  of  a  larger 
moiety  than  the  other.  The  court  decided  the  question  in  the 
affirmative. 

"  The  deed  is  joint,"  said  Mr.  Justice  Tenney,  "  and  the  grant- 
ors profess  to  convey  the  whole  land,  and  not  each  a  distinct 
parcel.  The  covenant  of  seizin  is  also  joint.  Stimpson  covenants 
that  he  and  Elizabeth  Sawyer  are  both  seized  of  the  whole  land  ; 
and  Elizabeth  Sawyer  does  the  same.  An  individual  taking  upon 
himself  an  obligation,  or  entering  into  a  promise,  covenants  or 
promises  in  writing  accordingly,  is  bound  by  such  undertaking, 
and  he  cannot  successfully  resist  his  liability  by  the  introduction 
of  other  proof,  if  inconsistent  with  the  certain,  direct,  and  precise 

terms  of  the  contract If  two  persons  give  a  joint  bill  of 

sale  of  two  distinct  chattels,  receive  the  consideration  therefor, 
and  make  delivery  of  the  same,  both  vendors  are  equally  bound  to 
make  good  the  damage,  if  the  title  to  either  should  fail,  though 
one  might  have  been  the  exclusive  owner  of  one,  and  the  other  of 
the  other  chattel  before  the  sale ;  and  it  is  not  perceived  that  a 
covenant  would  not  be  equally  broad."  ^ 

There  has  been  some  conflict  as  to  whether  one  who  has  signed 
his  name  to  a  sealed  instrument  as  a  joint  obligor  may  show,  as 

1  28  Maine,  259,  269. 

'  See  Hamblin  v.  Bank  of  Cumberland,  19  Maine,  66. 
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against  the  obligee,  that  he  was  a  surety.  The  point  has  been 
decided  in  the  affirmative  in  Ohio.^ 

In  the  case  first  cited,  the  court  say :  "  The  other  point  now 
submitted  to  us  for  decision  is,  whether  the  obligor  is  estopped  by 
his  bond  from  showing  his  relation  as  surety,  except  where  the  face 
of  the  instrument  affords  evidence  of  the  fact.  The  doctrine  of 
estoppel  proceeds  upon  the  ground  that  an  obligor  is  concluded, 
at  law,  by  his  own  admissions,  under  his  own  seal,  in  the  instru- 
ment against  which  the  objection  is  alleged.  But  there  is  no 
attempt  here  to  deny  the  obligation  of  this  paper,  or  to  evade  its 
admissions.  Nothing  appears  on  its  face  inconsistent  with  the 
suretyship  of  the  defendants.  The  defence  sets  up  a  distinct  and 
independent  fact,  beyond  the  terms  of  the  writing,  not  controvert- 
ing any  of  its  stipulations.  If  the  obligation  recited  that  the 
obligors  were  principals,  there  might  be  color  for  the  assumption 
that  the  admission  concludes  them.  In  the  absence  of  such 
recital,  we  find  nothing  to  stop  them  from  proving  the  truth." 

But  the  Supreme  Court  of  the  United  States  have  held  the  con- 
trary doctrine.^  In  the  case  first  cited,  they  say  that  the  rule 
seems  to  be  well  settled,  that  where  principal  and  surety  are  bound 
jointly  and  severally  in  a  bond,  although  there  be  no  express  stipu- 
lation on  the  face  of  the  instrument  that  all  are  principals,  yet 
neither  of  them  can  aver  that  he  is  surety  only.^  The  case  first 
referred  to  was  before  the  same  court  again  four  years  later,  and 
the  doctrine  declared  on  the  former  occasion  was  reaffirmed.* 

The  weight  of  authority  seems  to  be  upon  this  side ;  but  at  all 
events  there  can  be  little  doubt  that  the  evidence  should  be  ex- 
cluded if  the  obligee  has,  in  good  faith,  acted  upon  the  belief  that 
the  defence  of  suretyship  would  not  be  raised. 

A  surety  in  a  bond  stands  on  the  same  ground  with  his  prin- 
cipal as  to  the  right  of  denying  the  validity  of  the  instrument.  In 
Collins  V.  Mitchell,^  an  action  was  brought  against  a  surety  in  a 
replevin  bond,  to  which  he  attempted  to  set  up  the  defence  that,  at 
the  time  of,  and  prior  to,  the  institution  of  the  attachment  suit  in 

1  Bank  of  Steubenville  v.  Hoge,  6  Ohio,  ^  Sprigg  v.  Bank  of  Mt.  Pleasant,  10 

17 ;   Bank  of  Steubenville  v.  Leavitt,   5  Peters,  257. 

Ohio,  207.    See  Harris  v.  Brooks,  21  Pick.  »  Eees  v.  Barrington,  2  Ves.  Jr.  540 ; 

195;  Bell  V.  Banks,  3  Scott,  N.  E.  497;  People  v.  Jansen,  7  Johns.  337. 

Stone  V.  Compton,  5  Bing.  N.  C.  142;  *    14  Peters,  201.      See    also   Cox  v. 

Farmers'  &  M.  Bank  v.  Rathbone,  26  Vt.  Thomas,  9  Gratt.  312. 

19,  34;  S.  C.  Redf.  &  B.  L.  C.  581.  ^  5  Fla.  364. 
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which  the  bond  was  gwen,  the  defendant  therein  and  principal  in 
the  bond  was  dead.  But  the  court  held  the  surety  estopped  to  set 
up  the  defence,  and  referring,  among  other  cases,  to  Cutler  v. 
Dickinson,^  in  which  the  sureties  in  an  administration  bond  were 
held  estopped  by  the  recital  that  their  principal  had  been  regularly 
appointed  .2 

The  result  of  the  cases  upon  this  point  is  thus  stated  by  the 
American  editors  of  Smith's  Leading  Cases  :  ^  "It  is  well  settled 
that  no  one  who  has  bound  himself  by  an  instrument  under  seal 
for  the  fidelity  and  good  conduct  of  another,  in  a  private  trust  or 
public  duty,  can  escape  from  the  liability  thus  assumed,  under 
cover  of  an  allegation  that  his  principal  was  not  duly  designated 
or  elected,  or  was  subject  to  some  legal  disqualification  which 
should  have  prevented  him  from  accepting  or  administering  the 
o0ice>  The  estoppel  is,  in  these  instances,  equitable  as  well  as 
legal,  because  it  would  obviously  be  unjust  to  permit  a  person  who 
has  aided  another  to  obtain  access  to  a  place  of  trust  by  a  pledge 
that  he  will  behave  himself  properly  when  there,  to  point  out  the 
reasons  why  he  should  not  have  been  admitted,  after  it  is  too  late 
to  correct  the  error."  ^ 

1  8  Pick.  386.  *  The  learned  editors  obserye,  in  the 

"  See  also   Cox  v.   Thomas,  9   Gratt  same  connection,  that  there  is  less  differ- 

314 ;  Cecil  v.  Early,  10  Gratt.  198.  ence  between  legal  and  equitable  estoppels, 

'  Note  to  Duchess  of  Kingston's  Case,  that  is,  estoppels  by  deed  and  m  pais,  than 

2  Smith's  L.  C.  708,  6th  Am.  ed.  might   first  appear,  and    that   both  rest 

*  People  a.  McCumber,  27  Barb.  632;  ultimately  on  the  same  principle.     They 

Seiple  V.  Elizabeth,  3  Dutch.  407 ;  People  cite  Jackson  v.  Waldron,  13  Wend.  178, 

D.  Norton,  9  N.  Y.  176.  206. 
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CHAPTER    XII. 

ESTATES  BY  ESTOPPEL.^ 

The  subject  upon  which  we  now  enter  presents  the  most  remark- 
able and  the  most  complicated  doctrine  in  all  the  "  curious  learn- 
ing "  of  estoppel.  An  estate  by  estoppel  arises,  in  general  terms, 
in  a  case  where  a  grantor,  without  title,  makes  a  lease  or  con- 
veyance of  land  by  deed,  and  subsequently,  by  descent  or  purchase, 
acquires  the  ownership ;  which  after-acquired  title  of  the  grantor 
enures  by  estoppel  to  the  benefit  of  the  grantee.  And  this  is  the 
doctrine  which  we  are  now  to  examine  and  endeavor  to  explain. 

By  the  common  law,  only  four  kinds  of  assurances  have  in  them- 
selves possessed  the  eflScacy  to  pass  an  after-acquired  estate,  the 
feoffment,  the  fine,  the  common  recovery,  and  the  lease.  The  last- 
named  is  the  only  one  of  these  that  has  come  down  to  us  and  is 
now  in  use.  The  common  recovery  long  since  became  obsolete, 
and  seems  to  have  left  little  or  no  trace  of  its  existence  in  Amer- 
ica. The  fine  was  substantially  an  acknowledgment  of  a  feoffment 
of  record,  but  we  pass  it  as  affording  no  independent  aid  to  our 
present  inquiries,  and  proceed  to  the  consideration  of  the  first- 
mentioned  and  most  important  species  of  assurance,  the  feoffment. 

This  manner  of  conveyance,  as  it  is  said  in  the  Touchstone,^  was 
the  most  ancient  kind  of  conveyance,  and  in  some  respects  exceeded 
that  by  fine  or  recovery ;  for  it  was  of  such  a  nature  and  eflScacy, 
by  reason  of  the  livery  of  seizin  ever  inseparably  incident  to  it, 
that  it  removed  all  disseizins,  abatements,  intrusions,  and  other 
wrongful  and  defeasible  titles,  and  reduced  the  estate  clearly  to 
the  feoffor,  and  through  him  to  the  feoffee,  when  the  entry  of  the 
feoffor  was  lawful ;  which  neither  fine,  recovery,  nor  bargain  and 
sale  by  deed  indented  and  enrolled  would  do,  when  the  feoffor 
was  out  of  possession  by  disseizin.  And  the  learned  editor  of  the 
Touchstone,  Mr.  Preston,  in  a  note  to  this  passage,  says  that  to 
make  a  feoffment  good  and  valid  nothing  was  wanting  but  pos- 

1  Chapter  IX.  of  Eawie  on  Covenants  for        ^  Page  203. 
Title  is  strongly  recommended  for  study 
in  connection  with  the  following  pages. 
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session  ;  and  when  the  feoffor  had  possession,  though  entirely 
naked,  yet  a  freehold  or  fee  simple  passed  by  it,  as  against  the 
feoffor,  by  reason  of  the  livery. 

The  feoffment  passed  not  only  all  present  estates  and  interests  of 
,  the  feoffor,  but  also  barred  and  excluded  him  (and  his  heirs  prior  to 
the  statutes  de  higamis  ^  and  quia  emptor es  2)  from  all  future  estates, 
rights,  and  possibilities  in  favor  of  the  feoffee.^  This  effect  of 
barring  all  future  interests  was  produced,  it  is  said,  by  the  pres- 
ence of  the  word  dedi  in  the  charter  of  feoffment,  which  word 
imported  a  warranty  to  defend  the  estate.*  We  must  now  ascer- 
tain the  character  and  operation  of  this  ancient  warranty. 

As  defined  in  the  work  to  which  we  are  constantly  referring,^ 
the  warranty  was  a  covenant  real,  annexed  to  an  estate  of  free- 
hold or  inheritance,  whereby  a  man  and  his  heirs  were  bound  to 
warrant  the  same,  and  either  upon  voucher  or  by  judgment  in  a 
writ  oi  warrantia  ckartce  to  yield  other  lands  and  tenements  to  the 
value  of  those  of  which  there  should  be  an  eviction,  in  which  case 
the  party  received  a  compensation  for  the  lands  lost;  or  the  war- 
ranty might  be  by  way  of  rebutter,  in  which  case  it  operated  as  a 
defence  to  the  possession.® 

The  effect  of  the  warranty  was  to  bar  and  conclude  the  war- 
rantor personally,  and  before  the  statutes  already  mentioned,  his 
general  heirs,  as  distinguished  from  heirs  in  tail,  of  the  land  so 
warranted  forever,  so  that  all  his  rights,  present  and  future,  were 
bound.'^  "  And  therefore,"  in  the  example  given  in  the  Touch- 
stone, "  if  the  father  be  disseized,  and  the  son  in  his  lifetime  re- 
lease all  his  right  to  the  land  to  the  disseizor,  and  make  a  war- 

1  4  Edw.  1,  ch.  6.  in  fee  by  the  feudal  verb  dedi,  to  hold  of 

^  18  Edvf.  1,  ch.  1.  himself  and  his  heirs,  by  certain  services, 

^  Touchstone,  204.  the  law  annexed  a  warranty  to  this  grant, 

*  lb.  184;  CokeLitt.  383,  384.  which  bound  the  feoffor  and  his' heirs,  to 
'  Touchstone,  181.  whom  the  services  (which  were  the  oonsid- 

*  The  subject  is  more  fully  explained  by  eratiou  and  equivalent  for  the  gift)  were 

the  great  commentator.     "By  the  feudal  originally  stipulated  to  be  rendered But 

constitution,"  he  observes,  "  if  the  vassal's  in  a  feoffment  in  fee  by  the  verb  dedi,  since 

title  to  enjoy  the  fee  was  disputed,  he  the  statute  of  quia  emptores,  the  feoffor  only 

might  vouch,  or  call  the  lord  or  donor  to  is  bound  to  the  implied  w'an-anty,  and  not 

warrant  or  insure  his  gift;  which  if  he  his  heirs;  because  it  is  a  mere  personal 

failed  to  do,  and  the  vassal  was  evicted,  contract  on  the  part  of  the  feoffor,  the 

the  lord  was  bound  to  give  him  another  tenure,  and  of  course  the  ancient  services, 

feud  of  equal  value  in  recompense.    And  resulting  back  to  the  superior  lord  of  the 

so  by  our  ancient  law,  if  before  the  statute  fee."    2  Black.  Com.  300. 

of  quia  emptores  a  man  enfeoffed  another        '  Touchstone,  182. 
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rarity  in  the  deed,  and  then  the  father  dieth,  and  the  right  de- 
scendeth  to  the  son,  albeit  the  release  doth  not  bar  the  son,  yet  the 
warranty  doth  bar  him." 

In  the  case  of  assets,  the  warranty,  if  lineal,  was  a  bar  of  an 
estate  in  tail  against  the  heir  ;  and  if  the  warranty  was  collateral, 
it  was  a  bar  with  or  without  assets  (except  in  cases  provided  for 
by  statute)  of  an  estate  in  fee  simple  or  fee  tail,  and  all  possibility 
of  right  thereunto.-' 

And  in  either  sort  of  warranty,  if  the  warrantor  should  implead 
the  warrantee,  the  latter,  the  tenant,  might  show  the  warranty  and 
demand  judgment  whether,  contrary  to  the  warranty,  the  war- 
rantor should  be  suffered  to  demand  the  thing  warranted  ;  and  this 
was  called  a  rebutter.  This  rebutter  was  given  as  a  defence  to 
the  title  to  avoid  circuity  of  action  ;  since  if  the  demandant  were 
to  have  recovered,  contrary  to  the  warranty,  the  other  party  would 
recover  the  same  lands,  or  lands  of  equal  value,  by  force  of  the 
warranty.* 

The  Warrantee  again  might,  at  any  time  before  he  was  im- 
. pleaded  for  the  land,  bring  a  writ  of  warrantia  chartcs  upon  the 
warranty  in  the  deed,  against  the  warrantor  or  his  heirs ;  and  by 
this  proceeding  all  the  land  that  the  heir  had  from  the  ancestor 
was  bound  and  charged  with  the  warranty,  in  the  hands  of  all  per- 
sons to  whom  it  should  afterwards  go,  from  the  impetration  of  the 
writ ;  so  that  if  the  land  warranted  should  afterwards  be  recovered 
from  the  warrantee,  he  should  be  entitled  to  recover  of  other  lands 
of  the  heir,  or  of  the  warrantor  if  living.^ 

Mr.  Preston  suggests  that  this  shows  the  superiority  of  the  an- 
cient warranty  over  the  modern ;  for  in  the  former  case,  by  the 
proceeding  of  the  warrantia  chartoe,  the  lands  were  rendered  un- 
marketable from  the  time  of  the  writ,  or  at  least  the  judgment 
would,  on  the  sale  of  the  lands  bound  by  the  warrantia  cJiarta, 
render  it  necessary  to  investigate  the  title  to  the  lands  on  which 
the  warranty  had  attached,  —  a  state  of  things  which  could  not 
be  produced  by  the  modern  warranty.* 

Without  entering  into  any  detailed  examination  of  the  subject 
of  warranties, —  since  it  does  not  come  within  the  scope  of  this 

>  lb.    At  the  present  day  the  heir  is  not        ^  Coke  Litt.  265 ;  Touchstone,  182. 
affected  by  the  warranty,  if  he  be  without        "  Touchstone,  184. 
assets,  except  by  way  of  rebutter ;  which        *  Ibid. 
Bubject  we  shall  consider  in  the  subsequent 
pages. 
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work,  —  the  foregoing  observations  will  be  sufficient  to  show  that 
the  ancient  warranty  was  a  very  different  affair  from  the  warranty 
in  our  modern  deeds  of  conveyance.^  Tliis  latter,  indeed,  is  a 
mere  covenant,  —  personal  or  real,  according  as  it  affects  only  the 
grantor  or  embraces  and'  descends  to  the  heir,  —  and  its  only  oper- 
ation is,  either  to  give  a  ground  of  action  for  damages  in  case  of  a 
breach,  or  to  rebut  the  covenantor  and  those  for  whom  he  cove- 
nants, should  they  set  up  a  claim  to  the  land  against  the  cove- 
nantee. In  this  latter  character,  it  bears  a  strict  analogy  to  the 
ancient  common-law  warranty,  operating  as  a  sort  of  estoppel ; 
and  in  this  character  alone  we  shall  have  occasion  to  examine  its 
effect. 

The  old  doctrine  of  the  common  law  respecting  estates  by 
estoppel  is  given  in  a  comprehensive  form  by  Mr.  Preston,^  which 
we  shall  transfer  in  substance  to  these  pages. 

The  learning  of  estoppels  and  warranties,  he  observes,  affords  an 
exception  to  the  general  rules,  qui  non  habet,  ille  non  dat,  and 
nemo  potest  plus  juris  in  alium  transferre  quam  ipse  habet. 
Though  a  stranger,  or  an  heir-apparent,  or  a  presumptive  heir, 
cannot  grant  as  such,  yet  he  may,  by  estoppel,  bind  any  interest 
which  he  may  afterwards  acquire. 

But  different  assurances  will  have  different  operations  by  way 
of  estoppel.  An  indenture  of  lease,  or  a  fine  sur  concessit,  for 
years,  operates  at  first  by  way  of  estoppel,  and  finally,  when  the 
grantor  acquires  an  ownership,  it  attaches  the  seizin,  and  creates 
an  interest,  or  produces  the  relation  of  landlord  and  tenant. 
The  term  commences  by  estoppel,  but  the  after-acquired  interest 
renders  it  for  all  purpose  an  estate ;  and  it  binds  the  lessor,  his 
heirs  and  assigns,  and  the  lessee  and  his  assignees.^ 

A  feoffment  by  a  person  who  is  not  the  owner  passes  of  necessity 
a  fee  by  wrong  or  disseizin.  It  binds  the  feoffor  for  his  life,  by 
estoppel ;  so  that  he  can  never  claim  the  land,  though  it  should 
descend  to  him.     He  cannot  purchase  the  fee,  since  his  feoffment 

1  This  13  true  of  the  express  warranty  Touchstone,  181.  And  this  seems  to  have 

formerly  used,  as  well  as  of  the  implied  been  the  force  of  the  warranty  implied  in 

warranty  contained  in  the  feoffment  and  the  feoffment.    lb.  185,  passim. 

fine.     The  form  of  the  express  covenant  "  2  Preston,  Abstracts,  pp.  210-217. 

was  this  :  "Ego,  J.  S.  et  heredes  mei  war-  "  The  efficient  word  in  the  lease  was  the 

rantizabimus  et  in  perpetuum  defendemus  word  demise,  which  imported  a  covenant 

W.  S.  et  heredlbus  suis  tenementa  pre-  for  quiet  enjoyment  against  all  persons, 

dicta  contra  omnes  homines  in  perpetuum."  Touchstone,  160, 
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is  a  disseizin  of  the  owner.  But  the  feoffment  is  now  an  estoppel 
only  to  him  personally  ;  it  will  not  bind  his  heirs  by  its  own  proper 
operation.  Mr.  Preston  now  quotes  the  remarks  of  Lord  Ooke,^ 
as  follows :  "  There  is  a  diversity  between  a  warranty  and  a  feoff- 
ment ;  for  if  there  be  a  grandfather,  father,  and  son,  and  the  father 
disseizeth  the  grandfather,  and  makes  a  feoffment  in  fee,  the  grand- 
father dieth,  the  father  against  his  own  feoffment  shall  not  enter ; 
but  if  he  die,  his  son  shall  enter.  And  so  note  a  diversity  between 
a  release,  a  feoffment,  and  a  warranty.  A  release  in  that  case  is 
void ;  a  feoffment  is  good  against  the  feoffor,  but  not  against  his 
heir  ;  a  warranty  is  good  both  against  himself  and  his  heirs.  And 
if  a  man  by  his  last  will  deviseth  that  his  executors  shall  sell  his 
land,  and  dieth,  if  the  executors  felease  all  their  right  and  title 
in  the  land  to  the  heir,  this  is  void ;  for  that  they  have  neither  right 
nor  title  to  the  land,  but  only  a  bare  authority,  which  is  not  within 
Littleton's  case  of  a  release  of  right;  and  so  it  is  if  cestui  que  use 
had  devised  that  his  feoffees  should  have  sold  the  land,  albeit  they 
had  made  a  feoffment  over,  yet  might  they  sell  the  use,  for  their 
authority  in  that  case  is  not  given  away  by  the  livery."  ^ 

By  a  warranty  annexed  to  an  estate  which  passed  by  a  feoffment, 
the  heir,  so  far  as  he  claimed  as  heir,  might  be  barred  by  force  of 
the  warranty  as  a  rebutter,  though  not  bound  by  the  feoffment ; 
and  the  bar  of  the  heir  was  to  avoid  circuity  of  action.^ 

As  to  fines,  it  was  agreed  in  Edwards  v.  Rogers  *  that  a  fine  by 
a  stranger  or  heir-apparent,  who  afterwards  by  purchase  or  descent 
became  owner,  would  bind  him  and  his  heirs ;  and  in  short  all  the 
books  agree,  Mr.  Preston  says,  that  a  person  who  claims  as  heir  to 
the  conusor  in  a  fine  cannot,  as  heir,  avoid  a  fine  by  a  plea  of 
partes  nihil,  etc.  But  to  bind  the  heir,  he  must  have  claimed  in 
the  character  and  right  of  heir  of  the  person  by  whom  the  fine  was 
levied ;  if  he  claimed  in  any  other  way,  there  was  no  bar. 

A  mere  grant  as  such,  or  a  release,  or  a  surrender  of  copyhold 
lands,  will  not  operate  by  way  of  estoppel,  without  warranty. 
Equity,  however,  will  consider  a  lease  or  alienation  by  a  person 
before  he  was  owner  as  binding  on  him  when  he  becomes  owner.^ 
But  the  equity  was,  in  Morse  v.  Faulkner,^  treated  as  personal 

1  1  Inst.  265.  Beckley  v.  Newland,  2  P.  "Wma.  82.    The 

^  1  Inst.  265  b.  last  case  has  been  doubted  by  Lord  Eldon. 

»  1  Inst.  265  a.  Harwood  v.  Tooke,  1  Madd.  Ch.  437. 

*  Sir  W.  Jones,  456.  o  1  Anstr.  11. 

■■  Wright  V.  Wright,  1  Ves.  Sr,  409; 
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against  the  heir,  and  not  as  binding  on  his  estate,  so  as  to  give  a 
right  against  the  succeeding  heir  ;  but  the  point  was  not  decided. 
Equity,  however,  carries  its  practice  further  than  the  law  carries 
its  rule.  At  law,  no  lease  or  other  assurance,  which  operates  in 
the  first  instance  as  and  by  way  of  conveyance,  can  be  used  by  way 
of  estoppel  (without  warranty)  to  bind  any  estate  subsequently 
acquired,  though  the  lease  or  conveyance  does  not  confer  the  de- 
gree of  interest  it  imports.^  In  these  instances,  the  rule  of  law  is 
cessante  statu,  etc.,  except,  indeed,  a  tortious  alienation  by  feoff- 
ment, fine,  or  recovery,  be  made  by  a  tenant  at  will,  for  years,  or 
for  life,  or  a  discontinuance  be  made  by  a  tenant  in  tail. 

But  in  equity,  if  a  man  who  has  a  term  for  ten  years  make  a 
lease  for  twenty  years,  or  a  person  having  an  estate  for  life  or  in 
taiP  make  a  conveyance  in  fee,  and  afterwards  acquires  the  fee, 
he  will,  if  the  transaction  be  founded  on  a  valuable  consideration, 
be  bound  by  way  of  further  assurance  to  give  effect  and  confirma- 
tion to  the  original  lease  or  alienation. 

Such  is  the  general  doctrine  of  the  common  law  as  stated  by 
Mr.  Preston,  a  writer  of  great  authority. 

We  turn  now  to  the  modern  doctrine ;  and  first  of  leases  by  es- 
toppel. 

1.   Leases.     Where  no  Interest  passes,  an  Estoppel  arises. 

One  of  the  most  important  doctrines  in  estoppels  by  deed  is 
this,  that  where  no  interest  passes,  an  estate  by  estoppel  is  created 
between  the  parties  and  those  claiming  under  them,  in  case  of  a 
subsequent  acquisition  title  by  the  grantor.  Or  in  the  example 
put  in  the  familiar  case  of  Trevivan  v.  Lawrence,^  if  a  man  makes 
a  lease,  by  indenture,  of  D,  in  which  he  hath  nothing,  and  after- 
wards purchases  D  in  fee,  and  suffers  it  to  descend  to  his  heir,  or 
bargains  and  sells  it  to  A,  the  heir  or  A  shall  be  bound  by  this 
estoppel,  and  so  shall  the  lessee  and  his  assignee.  For  when  an 
estoppel  works  on  the  interest  of  the  land,  it  runs  with  the  land 
into  whose  hands  soever  the  land  comes ;  and  an  ejectment  is 
maintainable  upon  the  mere  estoppel. 

Mr.  Preston,*  in  speaking  of  this  doctrine,  says  that  the  lease 
first  operates  by  way  of  estoppel,  and  finally,  when  the  grantor  ob- 

1  We  shall  note  some  qualification  to  '2  Preston,  Abstracts;  p.  210,  as  cited 
this  rule  in  modem  conveyances,  in  a  sub-  by  Tindal,  C.  J.,  in  Webb  v.  Austin,  7 
sequent  portion  of  this  chapter.  Man.  &  G.  701,  724. 

"  1  Salk.  276;  S.  C.  6  Mod.  258;  2  Ld. 
Raym.  1036. 
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tains  an  ownership,  it  attaches  on  the  seizin  and  creates  an 
interest,  or  produces  the  relation  of  landlord  and  tenant.  There 
is  a  term  commencing  by  estoppel,  but  for  all  purposes  it  becomes 
an  estate  or  interest.  It  binds  the  estate  of  the  lessor,  and  there- 
fore continues  in  force  against  him  and  his  heir.  It  also  binds  the 
assigns  of  the  lessor  and  the  lessee. 

In  another  work  which  Tindal,  C.  J.,  in  the  case  aboTe  cited, 
says  has  always  been  considered  as  a  work  of  great  authority ,i  the 
following  case  is  given  :  "  If  A  mortgage  land  to  B,  upon  condition 
to  re-enter  on  payment  of  XIO,  and  after.  A,  before  the  day  of 
payment  comes,  being  in  possession,  makes  a  lease  for  years,  by 
indenture,  to  C,  and  then  afterwards  performs  the  condition,  this 
shall  make  the  lease  to  C  good  against  himself  by  estoppel ;  and  it 
was  further  adjudged  that  even  the  feoffee  of  A  shall  be  bounfl  by 
this  lease,  which  took  its  effect  only  at  first  by  estoppel ;  because 
he,  coming  in  under  one  who  is  estopped,  should  be  himself 
estopped  ;  which  was  still  a  stronger  case  than  the  first.  And 
this  was  adjudged  in  Ireland,  and  afterwards  affirmed  on  a  writ  of 
error  here." 

It  was  determined  in  Webb  v.  Austin  ^  that  the  purchase  of  land 
by  the  grantor  of  a  lease  who  had  no  title  when  the  lease  was 
executed  converts  that  which  before  was  a  lease  by  estoppel  into  a 
lease  in  interest.  What  this  means  will  appear  by  a  statement  of 
the  case  referred  to.  The  action  was  brought  to  recover  a  deposit 
paid  by  the  plaintiff  as  purchaser  upon  a  sale  by  auction,  on  the 
ground  that  the  vendor  had  not  made  a  sufficient  title.  The  facts 
in  substance  were  these  :  The  vendor  of  the  property  having  mort- 
gaged the  premises  to  A,  made  a  lease  of  them  to  B,  before  the 
mortgage  was  paid.  Subsequently  he  (the  vendor)  put  up  the 
premises  for  sale  at  auction,  and  the  plaintiff  purchased ;  the 
mortgagee  agreeing  to  execute  any  conveyance  which  might  be 
necessary  to  make  a  good  title  to  the  purchaser. 

It  was  contended  on  the  part  of  the  plaintiff  that  the  defendant 
had  by  the  mortgage  parted  with  his  entire  legal  interest  in  the 
land,  and  that  a  purchaser  from  him  would  have  no  remedy 
against  the  lessee  or  his  assignee  for  a  breach  of  the  covenants  in 
the  lease ;  and  for  this  position  Whitton  v.  Peacock  ^  was  cited. 
But  the  objection  was  overruled.      By  the  concurrence  of  the 

1  Bacon's  Abr.  Leases  (0).  »  2   Scott,  630;   S.  C.  2  Bing.  N.  C. 

2  7  Mees.  &  W.  701.  411. 
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mortgagee  with  the  vendor,  the  lease,  which  before  was  purely  an 
estoppel,  became  an  estate  in  interest,  giving  the  plaintiff  protec- 
tion in  the  purchase.^ 

It  is  said  to  have  been  supposed  in  England  ^  that  in  Whitton  v. 
Peacock  ^  the  court  were  of  opinion  that  if  a  man  who  has  only 
an  equitable  estate  demises  by  deed,  and  then  conveys  the  rever- 
sion, the  assignee  cannot  maintain  an  action  on  the  covenants 
in  the  lease.  But  Mr.  Baron  Parke  *  says  that  the  court  did  not 
intend  so  to  decide. 

The  question  was  finally  settled  in  Cuthbertson  v.  Irving.^  In 
that  case  a  mortgagor  in  possession,  having  only  an  equity  of 
redemption  in  the  premises,  made  a  lease,  and  assigned  all  his  title 
to  a  third  person.  The  latter  sued  the  tenant  on  his  covenant  for 
repairs,  and  it  was  held  in  the  Exchequer  Chamber,  affirming  the 
judgment  of  the  Court  of  Exchequer,  that  the  tenant  could  not 
deny  the  right  of  the  lessor  to  make  the  lease  by  showing  that  he 
had  no  legal  estate  in  the  premises,  and  that  the  estoppel  continued 
in  favor  of  the  plaintiff,  though  the  assignment  to  him  showed 
that  the  lessor  had  no  legal  title. 

In  delivering  judgment  in  the  Exchequer  Chamber,  Wightman, 
J.,  said  :  "  The  lessor  in  this  case,  being  a  mortgagor  in  possession 
at  the  time  of  the  granting  of  the  lease,  had  no  legal  title  to  the 
premises,  but  only  an  equity  of  redemption.  His  title,  therefore, 
as  between  him  and  his  lessee,  is  only  by  estoppel,  and  if  the 
lessor  assign,  as  he  can  only  assign  that  which  he  had,  his  assignee 
will  either  have  a  title  by  estoppel  as  against  the  lessee,  or  no  title 
at  all.  In  this  case,  if  the  plaintiff  had  declared  in  the  old  form, 
he  would  have  stated  the  lessor  to  have  been  seized  in  fee,  which 
according  to  the  cases  might  have  been  traversed  ;  and  if  it  had, 
and  it  had  appeared  upon  the  evidence  that  the  lessor  had  no  legal 
estate  or  interest  whatever  in  the  premises,  but  only  an  equity  of 
redemption,  the  question  is,  how  ought  the  issue  upon  the  traverse 
to  be  found  ?  The  answer  is,  for  the  plaintiff,  because  the  lessee 
is  estopped  from  denying  that  the  plaintiff  had  such  a  legal  estate 
as  would  warrant  the  lease ;  and  as  no  other  legal  estate  or 
interest  is  shown  to  have  been  in  the  lessor,  it  must  be  taken 

1  The  court  referred  especially  to  a  note  '  2  Scott,  630;  S.  C.  2  Bing.  N.  C.  411. 
from  Lord  Hale's  MSS.,  and  to  Weale  v.  *  Gouldsworth  v.  Knights,  11  Mees.  & 
Lower,  PoUexf.  54.  W.  337,  343. 

2  Note  to  Walton  v.  "Waterhonse,  2  ^  4  Hurl.  &  N.  742;  S.  C.  in  error,  6 
Wms.  Sand.  831,  ed.  of  1871.  Hnrl.  &  N.  135. 
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as  against  the  lessee,  by  estoppel,  that  the  lessor  had  an  estate 
in  fee."  ^ 

The  court,  however,  said  that  the  case  would  have  required  a 
different  ruling  if  the  nature  of  the  lessor's  interest  had  appeared 
on  the  face  of  the  lease.  And  this  distinction  was  made  in  a  sub- 
sequent case  of  ejectment  involving  the  point.^  In  that  case  one 
Waine  joined  with  one  Tyrer  in  executing  an  indenture  of  mort- 
gage ;  but  that  instrument  recited  that  by  a  prior  indenture  the 
premises  were  assigned  by  Waine  to  Tyrer,  subject  to  redemption 
on  payment  of  £1,790. 

Mr.  Baron  Martin  said  he  was  clearly  of  opinion  there  was  no 
estoppel.  It  was  true  that  if  a  person  should  read  the  last  indent- 
ure, without  knowing  anything  more  of  the  matter,  he  might 
come  to  the  conclusion  that  Waine  was  the  legal  owner  of  the 
reversion.  But  reading  the  prior  indenture,  it  was  clear  from  the 
recital  that  the  legal  owner  of  the  reversion  was  Tyrer,  and  that 
Waine  joined  in  the  conveyance  as  mortgagor  for  another  purpose. 

A  similar  decision  was  rendered  in  Pargeter  v.  Harris,*  which 
was  an  action  for  breach  of  covenant  for  the  non-payment  of  a  semi- 
annual instalment  of  rent,  —  the  indenture  showing  that  the  plain- 
tiffs had  not  a  legal  reversion. 

The  above  cases,  it  will  be  noticed,  were  either  actions  of  eject- 
ment, in  which  it  is  necessary,  in  order  to  a  recovery,  that  the 
plaintiff  should  be  possessed  of  a  legal  estate,  or  of  covenant,  which 
is  enforceable  as  an  obligation  at  law.*  It  was  held  in  the  Ex- 
chequer Chamber,  on  appeal  from  the  Queen's  Bench,  in  the  very 
recent  case  just  cited,  in  which  this  technical  obstacle  did  not 
arise,  that  the  estoppel  there  was  not  obviated  by  the  fact  that  the 
deed  showed  that  the  landlord  possessed  no  legal  reversion.  In 
this  case,  it  appeared  from  the  deed  that  the  defendants  were  sec- 
ond mortgagees,  to  whom  the  plaintiff  had  attorned.  In  this  state 
of  things  the  defendants  had  distrained  for  rent ;  and  the  question 
was,  whether  the  distress  were  valid.  The  court  decided  in  the 
affirmative,  making  the  distinction  above  mentioned,  and  overruling, 
anything  in  the  cases  which  might  lead  to  a  contrary  view.  The 
case  of  Jolly  v.  Arbuthnot,^  very  similar  in  its  facts,  was  referred 

1  In  the  judgment  in  this  case  delivered  '  7  Q.  B.  708.    Ante,  p.  294. 

in  the  court  below,  by  Martin,  B.,   the  *  Morton  v.  Woods,  Law  R.,  4  Q.  B. 

cases,  which  are  somewhat  conflicting,  are  293,  303  (1869). 

reviewed.  6  4  iJe  G.  &  J.  224  (1859). 

^  Saunders  v.  Merry  weather,  3  Hurl.  & 
C.  902  (1865). 
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to  witli  strong  approval,  and  the  following  language  of  the  Lord 
Chancellor  adopted .:  "  It  appears  to  me  that  the  circumstance  of 
the  truth  of  the  case  appearing  upon  the  deed  is  a  reason  why  the 
agreement  of  the  parties,  which  it  embodies,  should  be  carried  out, 
either  by  giving  effect  to  their  intentions,  in  the  manner  which 
they  have  prescribed,  or  by  way  of  estoppel  to  prevent  their  deny- 
ing the  right  to  do  the  acts  which  they  have  authorized  to  be 
done."  If  Pargeter  v.  Harris  is  not  overruled  by  these  cases,  the 
distinction  is  a  nice  one. 

This  subject — a  somewhat  necessary  digression  here  —  will 
be  more  fully  presented  in  Part  III. 

"We  must  now  consider  the  converse  of  the  rule  in  the  above 
cases  ;  for  though  it  does  not  strictly  present  the  subject  of  an  estate 
by  estoppel,  it  is  stiU  so  intimately  connected  with  the  subject  just 
considered  that  any  separation  would  seem  unnatural  and  forced. 

2.   Leases.     Where  an  Interest  passes,  no  Estoppel  arises. 

The  converse  of  the  rule  in  the  foregoing  cases  is  also  true,  that 
where  an  interest  passes  by  the  deed  there  is  no  estoppel.^  Doe  d. 
Strode  v.  Seaton  was  an  ejectment  to  recover  certain  premises  in 
the  city  of  Bristol,  against  the  assignee  of  a  lessee  for  years.  It 
appeared  that  the  lessee  had  covenanted  to  pay  rent  and  deliver 
possession  of  the  premises  at  the  end  of  the  term  to  the  lessor,  his 
heirs  and  assigns.  The  action  was  brought  by  the  devisee  of  the 
lessor,  after  the  expiration  of  the  term.  The  assignee  proposed  to 
show  that  the  lessor  was  only  tenant  for  life  of  the  premises ;  while 
the  plaintiff  contended  that  he  was  estopped  by  the  deed.  The 
court  ruled  in  favor  of  the  defendant. 

"  Is  there  any  case,"  said  Mr.  Baron  Parke,  "  which  establishes 
that  the  words  of  such  a  covenant  make  any  difference  ?  Who 
could  have  sued  for  a  breach  of  this  covenant,  for  not  giving  up 
possession  at  the  end  of  the  term  ?  It  was  not  a  covenant  running 
with  the  land,  and  therefore  flie  heir  could  not  sue.  This  lease 
does  not  operate  as  an  estoppel,  becaiise  Colonel  Strode,  having  a 
life  estate,  had  a  right  to  grant  a  lease  for  twenty-ene  years, 
determinable  upon  his  life,  and  therefore  an  interest  passed  ;  and 
where  an  interest  passes  there  is  no  estoppel.  In  Coke  Litt.^  it  is 
said,  '  A  lessee  for  the  life  of  B  makes  a  lease  for  years,  by  deed 

1   Coke  Litt.  47  b;  Doe  d.  Strode  v.        ^  47  j,, 
Seaton,  2  Crom.  M.  &  R.  728. 
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indented,  and  after  purchases  the  reversion  in  fee ;  B  dieth ;  A 
shall  avoid  his  own  lease,  for  he  may  confess  and  avoid  the  lease 
■which  took  effect  in  point  of  interest,  and  determined  by  the  death 
of  B.'  That  case  is  similar  to  the  present,  except  that  there  the 
reversion  was  purchased  by  the  lessor  instead  of  the  lessee.  That 
shows  that  an  interest  passes,  and  then  there  is  no  estoppel." 

This  question  again  arose  in  a  recent  case,^  in  which  the  vice- 
chancellor  thus  stated  the  doctrine  :  "  One  point  arising  in  this 
case  is  free  from  doubt.  It  was  conceded  that  if  a  termor,  or  the 
owner  of  any  estate  in  land,  which  might  possibly  be  sufficient  to 
allow  an  interest  created  by  his  deed  to  take  effect  out  of  such 
estate,  make  a  deed  purporting  to  grant  such  interest,  which  in  the 
event  fails  to  some  extent,  from  the  circumstance  of  the  grantor's 
own  estate  not  being  of  sufficient  duration  to  enable  the  grantee  to 
take  all  that  the  deed  purported  to  give  him,  —  as  in  the  [above] 
illustration  in  Coke  Litt.,  if  a  tenant  for  life  were  to  demise  for  a 
term,  and  then  to  die  during  the  term,  —  an  actual  interest  will 
pass  by  the  grant,  and  the  grantee  will  not  be  estopped  from  show- 
ing the  determination  of  such  interest,  as  by  the  death  of  the 
grantor  during  the  term  ;  that  is  to  say,  admitting  that  the  lease 
was  for  a  term  of  so  many  years,  he  would  be  at  liberty  to  prove 
that  the  lessor  had  only  a  life  interest,  and  that  accordingly,  by 
his  death,  the  lease  had  determined.  For  though  it  is  an  admitted 
principle  that  the  lessee  cannot  dispute  the  title  of  his  landlord,  it 
is  equally  clear  that  where  he  can  confess  and  avoid  it,  by  showing 
that  the  landlord's  estate  has  determined,  he  is  permitted  to  do  so, 
and  thus  prove  that  the  lease  exists  no  longer .^ 

"  In  truth,  the  question  in  this  case  is,  whether  or  not  there  is 
any  reversion  on  which  the  purchaser  of  the  ground  rent  would 
have  a  right  to  proceed  for  its  recovery  by  distress  or  re-entry. 
As  respects  the  reversion,  the  case  is  in  a  singular  position.  Un- 
questionably, a  termor  who  grants  a  lease  longer  than  his  term 
thereby  parts  with  his  whole  interest ;  and  during  the  term  of  the 
original  lease  the  tenant  would  hold  of  the  owner  in  fee  simple, 
who  had  granted  the  original  lease  ;  but  the  argument  is,  that  on 
the  subsequent  acquisition  of  the  fee  simple  by  the  original  lessee, 

1  Langford  v.  Selraes,  3  Kay  &  J.  220.  mit  the  existing  title  in  the  devisee.    Weld 

^  But  if  the  devisee,  In  his  declaration,  v.  Baxter,!  Hurl.  &  N.  568,  in  Exchequer 

allege  the  reversion  to  belong  to  the  lessor  Chamber,  per  Crompton,  J. ;  S.  C.  11  Ex. 

and  heirs,  the  defendant  must  traverse  it;  816. 

for  to  confess  and  avoid,  would  be  to  ad- 
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an  estoppel  arose,  by  which,  on  the  expiration  of  the  original  lease, 
the  supposed  under-lessee  will  hold  of  the  under-lessor  who  had 
affected  to  demise  to  him,  at  a  rent  of  £Q,  for  a  term  greater  than 
he  was  possessed  of  at  the  date  of  the  under-lease.  There  is  no 
authority  for  such  a  proposition  ;  and  the  only  argument  in  favor 
of  it  has  been  that,  although  there  is  not  a  complete  estoppel  where 
there  is  an  interest  which  might  be  sufficient  to  effect  the  whole 
object  of  the  deed,  yet  where  the  interest  was  ab  initio  insufficient, 
there,  in  order  that  the  deed  may  not  lose  its  effect,  the  parties  are 
estopped  from  saying  that  the  actual  interest  which  it  purported 
to  grant  lias  not  passed.  The  only  authority  which  has  been  cited 
is  Gilman  v.  Hoare,^  which  was  of  a  different  character.  That  was 
a  case  where  a  person  having  a  reversionary  interest  made  a  grant, 
and  it  was  supposed,  from  the  report  in  1  Salkeld,  that  an  interest 
there  passed  by  way  of  estoppel  during  the  first  period,  and  out  of 
the  estate  during  the  latter  period  of  the  demise.  It  appears,  how- 
ever, from  another  report  of  the  same  case^  (and  it  is  impossible 
therefore  to  treat  it  as  an  authority),  that  there  was  no  interest  at 
all,  because  there  had  been  no  attornment  in  respect  of  the  original 
interest  of  the  lessor  which  he  purported  to  grant,  and  tlierefore, 
the  lessor  having  no  interest,  the  rule  applied  that  a  lessee  cannot 
say  that  his  lessor  had  no  interest  at  the  time  of  making  the  lease, 
and  accordingly  there  was  a  perfect  estoppel  as  between  the  lessor 
and  the  lessee  ;  and  therefore  there  was  no  difficulty  in  that  case, 
because  the  true  reason  of  the  rule  is,  that  a  lessee,  having  ac- 
cepted a  lease,  cannot  plead  to  an  action  by  his  lessor  that  the 
lessor  nil  hahuit  in  tenementis.  That  is  the  principle  of  estoppel ; 
but  I  never  heard  it  doubted  that,  where  a  person  has  granted  a 
lease  exceeding  in  duration  the  actual  term  which  lie  held,  the 
effect  of  that  would  be  a  demise  of  the  whole  term,  so  that  the 
grantee  would  hold  of  the  grantor  of  the  original  term,  out  of 
which  the  under-lease  was  intended  to  be  made." 

The  rule  is  stated  in  terms  substantially  these,  by  a  writer  of 
high  authority  :  ^  that  although  it  is  a  general  rule  that  a  lessee  by 
indenture  is  estopped  from  alleging  that  the  lessor  had  no  interest 
in  the  demised  premises  during  the  joint  lives  of  the  lessor  and 
the  lessee,  yet  if,  in  fact,  the  lessor  was  only  tenant  for  life,  the 
lessee  may  say  so  in  answer  to  an  action  of  covenant  against  him 

1  1  Salk.  275.  '  Sir  E.  V.  Williams,  ia  note  to  Walton 

^  Said  to  be  in  3  Salk.    Sedqu.  v.  Waterhouse,  3  Saund.  419. 
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by  the  Tieir  of  the  lessor.  And  the  following  examples  are  given; 
where  covenant  was  brought  upon  a  lease  for  years  by  the  plain- 
tiff as  heir  in  reversion  in  fee  to  his  father,  and  breach  assigned 
for  want  of  repairs,  the  defendant  pleaded  that  the  father,  when 
he  made  the  lease,  was  only  tenant  for  life  ;  and  the  father  being 
dead,  the  lease  had  determined,  and,  traversing  the  allegation  of 
reversion  in  fee  in  the  father,  the  plea  was  held  good,  on  demur- 
rer.i  Upon  the  same  principle  it  seems  that  the  lessee  is  not 
estopped  from  showing  that  the  lessor  was  only  seized  in  right  of 
his  wife,  and  that  she  died  before  the  covenant  was  broken.^ 

It  will  readily  be  seen  from  these  cases  that  the  rule  that  no 
estoppel  arises  where  an  interest  passes  simply  means  that  the 
parties  may  defeat  the  lease  by  showing  that  it  has  been  termi- 
nated by  subsequent  events  ;  but  they  can  no  more  attempt  to 
show  that  the  lessor  had  no  interest  at  the  time  of  the  execution 
of  the  lease,  than  in  the  other  case  where  in  point  of  fact  he 
had  no  interest  at  that  time.  In  other  words,  while  a  lessee  may 
not  be  disturbed  during  the  existence  of  an  estate  which  the 
lessor  possessed  at  the  time  the  lease  was  made,  on  the  other  hand 
an  additional  interest  subsequently  accruing  to  the  lessor  does 
not  enure  to  the  lessee,  as  it  does  when  the  lessor  has  no  title  in 
the  outset ;  and  the  lessor,  upon  the  acquisition  of  such  additional 
title,  may  enter  upon  and  eject  the  lessee.  It  is  obvious,  how- 
ever, that  this  can  only  occur  where  the  future  title  confers  an 
additional  enlarged  estate ;  and  if  it  is  only  another  title  to  the 
same  estate  as  that  possessed  when  the  lease  was  executed,  no 
entry  can  be  made. 

3.   Deeds  of  Bargain  and  Sale,  Lease  and  Release,  Quitclaim,  etc. 
Doctrine  of  Rebutter. 

We  enter  now  upon  the  consideration  of  a  wholly  different  sort 
of  estoppels  ;  and  the  old,  technical  estoppel  of  the  common  law, 
concerning  after-acquired  estates,  passes  out  of  sight  for  a  time. 
We  have  already  said  that  the  lease  is  the  onl^  kind  of  deed  which 
has  come  down  to  modern  times  unchanged  in  this  particular. 
Although  the  doctrine  of  rebutter,  already  referred  to,  operated 
to  prevent  the  lessor  from  disturbing  the  lessee,  by  reason  of  the 
implied  covenant  for  quiet  enjoyment,  the  lease,  as  we  have  seen, 
has  always  possessed  a  further  and  transcendent  power,  that  of 

1  Brudnell  v.  Roberts,  2  Wils.  143.  ^  Blake  v.  Foster,  8  T.  R.  487. 
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actually  passing  future  interests,  where  the  lessor  had  no  title 
when  the  lease  was  made,  even  against  subsequent  purchasers 
from  the  grantor  after  title  acquired.  The  feoffment  and  fine,  we 
have  also  seen,  had  a  similar  double  force,  one  by  rebutter,  which 
prevented  the  feoffor  from  regaining  possession,  and  the  other  by 
estoppel,  by  which  all  future-acquired  interest  actually  passed  to 
the  feoffee,  as  in  the  case  of  the  lease,  against  all  persons  claiming 
subsequently  by  purchase  (and  in  earlier  times  by  descent  also) 
from  the  feoffor. 

In  the  cases  now  to  be  presented,  of  conveyances  of  the 
grantor's  right,  title,  and  interest,  this  transcendent  power  of  estop- 
pel disappears,  and  we  shall  have  in  the  place  of  it  the  doctrine  of 
rebutter,  which  Lord  Coke  calls  a  "  kind  of  estoppel,"  ^  and  the 
nature  of  which  will  fully  appear  as  we  proceed. 

The  reason  of  the  disappearance  of  this  technical  estoppel  of 
the  old  common  law  is  to  be  sought  in  the  Statute  of  Uses,  the 
effect  of  which  is  to  limit  the  operation  of  our  modern  deeds  of 
conveyance  to  existing,  vested  interests  in,  the  grantor,  and  to  pre- 
vent him  from  conveying  any  title  which  he  does  not  possess.  5e 
may  accomplish  the  result  practically,  in  a  limited  way,  where  the 
doctrine  of  rebutter  is  available  to  his  grantee,  but  not,  with 
some  possible  exceptions  to  be  noticed  hereafter,  by  the  techni- 
cal common-law  estoppel,  so  efi&cient  in  the  feoffment  and  lease. 

In  accordance  with  these  principles,  it  is  held  that  if  a  party 
having  a  vested  and  a  contingent  interest  in  property  convey  by 
deed,  with  warranty,  "  all  his  right,  title,  and  interest  "  therein, 
the  deed  only  passes  his  vested  interest ;  and  he  will  not  be 
estopped  to  claim  an  after-acquired  interest  in  the  property.^  In 
the  case  first  cited,  one  Soley  conveyed,  by  the  words  quoted,  one 
eighth  of  an  estate  devised  to  him  by  his  grandfather,  one  half  of 
which  devise  was  a  contingent  remainder ;  and  it  was  contended 
that,  though  this  last-named  interest  did  not  pass  by  the  deed,  still 
that  when  the  estate  afterwards  became  vested  the  deed  operated 
by  way  of  estoppel. ,  The  court,  however,  were  of  a  different 
opinion. 

Chief  Justice  Shaw  said  that  if  the  deeds  contained  the  sup- 
posed matter  of  estoppel,  the  court  were  not  disposed  to  deny  the 
legal  consequences  attributed  to  it.     But  upon  examination  of  the 

1  Coke  Litt.  352  b.  McBridge  v.  Greenwood,  11  Ga.  379,  and 

2  Blanchard  v.  Brooks,   12  Pick.  47;     cases  cited  in  the  following  pages. 
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deeds,  they  did  not  contain  anything  which  prevented  the  peti- 
tioner from  asserting  his  title  to  the  contingent  interest.  Tiie  in- 
denture which  had  been  most  relied  upon  contained  no  stipulation 
or  averment  that  the  petitioner's  share  and  property  were  of  any 
particular  proportion.  It  was  manifest  that  the  conveyance  was 
fully  satisfied  by  applying  it  to  the  vested  interest.  No  allegation 
or  averment  was  falsified  by  a  denial  of  the  claim  to  the  land  in 
controversy,  because  there  was  no  averment  of  the  nature  or  ex- 
tent of  the  right,  title,  and  interest  under  the  grandfather's  will. 
Nor  did  it  make  the  case  different  that  there  was  a  covenant  of 
warranty  ;  for  this  was  simply  equivalent  to  a  warranty  of  the 
estate  he  then  held,  and  was  to  be  confined  to  the  estate  then 
vested.^ 

This  subject  was  considered  also  in  the  case  of  Comstock  v. 
Smith,*  which  was  a  writ  of  entry.  The  demandants  counted 
upon  their  own  seizin  within  thirty  years,  and  a  disseizin  by  the 
tenant.  The  tenant  pleaded  that  before  the  demandants  had  any- 
thing in  the  premises,  one  Waters  was  seized  thereof  in  fee,  and 
that  while  he  was  so  seized,  he  (the  tenant)  bargained  with  him, 
by  parol,  for  the  purchase  of  the  land.  Afterwards,  the  demand- 
ants having  disseized  Waters  unlawfully,  and  pretending  to  have  a 
good  title,  granted  the  land  in  fee  to  the  tenant,  with  warranty ; 
and  the  tenant  continued  for  a  year  and  upwards  to  hold  under 
this  deed.  The  tenant  then,  in  order  to  get  back  the  considera- 
tion paid,  by  deed,  "granted,  sold,  and  quitclaimed"  to  the  de- 
mandants in  fee  all  his  "  right,  title,  claim,  and  demand  in  and 
unto  "  the  premises,  covenanting  "  against  the  lawful  claims  and 
demands  of  all  persons  claiming  by  or  under  him  "  ;  whereupon 
Waters  conveyed  the  premises  by  deed  to  him.  The  demandants 
replied  that  the  tenant  was  estopped  by  his  deed  to  set  up  this  de- 
fence ;  to  which,  on  oyer  of  the  deed,  there  was  a  demurrer,  which 
was  sustained. 

The  judgment  was  delivered  by  Mr.  Justice  Wilde,  in  an  opinion 
so  clear  and  instructive  that  we  cannot  forbear  to  present  a  con- 
siderable portion  of  it.  "  It  is  a  well-settled  principle  of  the  com- 
mon law,"  he  observed,  "  that  if  one  conveys  lands  or  other  real 
estate,  with  a  general  covenant  of  warranty  against  all  lawful 
claims  and  demands,  he  cannot  be  allowed  to  set  up  against  his 
grantee,  or  those  claiming  under  him,  any  title  subsequently  ac- 

1  Brown  v.  Jackson,  3  Wheat.  449.  ^  13  Yick.  116. 
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quired  either  by  purchase  or  otherwise.  Such  new  title  will 
enure,  by  way  of  estoppel,  to  the  use  and  benefit  of  his  grantee, 
his  heirs  and  assigns.  This  principle  is  founded  in  equity  and 
justice,  as  well  as  the  policy  of  the  law.  It  is  just  that  a  party 
should  not  be  permitted  to  hold  or  recover  an  estate  in  violation 
of  his  own  covenant ;  and  it  is  wise  policy  to  repress  litigation 
and  to  prevent  a  circuity  of  actions,  when  better  or  equal  justice 
may  be  administered  in  a  single  suit.  By  such  a  grant,  with 
general  warranty,  nothing  passes,  nor  indeed  can  possibly  pass, 
excepting  the  title  which  the  grantor  has  at  the  time  of  the  grant ; 
but  he  is  estopped  to  set  up  a  title  subsequently  obtained  by  him, 
because  if  he  should  recover  against  his  grantee,  the  grantee  in 
his  turn  would  be  entitled  to  an  action  against  the  grantor,  to 
recover  the  value  of  the  land.  The  principle  of  estoppel,  there- 
fore, not  only  prevents  multiplicity  of  suits,  but  is  sure  to  ad- 
minister strict  and  exact  justice ;  whereas  if  the  grantee  were 
driven  to  his  action  to  recover  the  value  of  the  land,  exact  justice 
might  not  be  obtained,  because  the  land  might  possibly  not  be 
estimated  at  its  just  value..  If,  however,  the  grantee  were  not 
■  entitled  to  recover  the  value  of  the  land  on  the  grantor's  covenant 
of  warranty,  then  in  such  case  it  is  obvious  that  this  species  of 
estoppel  would  not  be  applicable.  And  such  appears  to  be  the  law 
in  regard  to  the  covenant  in  question,  by  which  the  demandants 
attempt  to  estop  the  tenant  to  set  up  or  plead  the  title  of  Waters. 
The  tenant's  covenant  is  a  restricted  covenant,  and  is  coextensive 
with  the  grant  or  release.  He  agrees  to  warrant  the  title  granted 
or  released,  and  nothing  more ;  that  title  only  he  undertook  to 
assert  and  defend.  To  extend  the  covenant  further  would  be  to 
reject  or  do  away  the  restrictive  words  of  it,  and  to  enlarge  it  to  a 
general  covenant  of  warranty,  against  the  manifest  intention  of 

the  parties Now  if  Waters,  after  the  tenant's  quitclaim 

deed,  had  evicted  the  demandants,  this  would  have  been  no  breach 
of  the  tenant's  covenant.  Or  if  the  tenant  now  held  under 
Waters,  without  having  obtained  the  fee  from  him,  he  might  pray 
Waters  in  aid,  and  thus  defend  himself  against  the  title  of  the  de- 
mandants ;  the  title  of  Waters  being,  as  the  plea  avers,  the  elder 
and  better  title  ;  and  this  would  also  be  no  breach  of  the  tenant's 
covenant.  He  did  not  undertake  to  convey  to  the  demandants  an 
indefeasible  estate,  but  only  his  own  title,  nor  did  he  agree  to  war- 
rant and  defend  it  against  all  claims  and  demands,  but  only 
22 
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against  those  derived  from  himself ;  by  which  he  must  be  iinder- 
stood  to  refer  to  existing  claims  or  encumbrances,  and  not  to 
any  title  which  he  might  afterwards  acquire  by  purchase  or  other- 
wise from  a  stranger.^ .... 

"  It  was  then  contended  by  the  demandant's  counsel,  that,  ad- 
mitting the  tenant  is  not  estopped  by  his  covenant  of  warranty,  he 
is  nevertheless  estopped  by  his  conveyance  to  deny  that  he  had  any 
title  in  the  land  at  the  time  of  the  conveyance.  This  also  is  a 
well-established  principle  of  the  common  law.^  But  the  tenant, 
in  his  plea,  does  not  deny  that  he  had  any  title  to  the  land ;  on 
the  contrary,  he  avers  that,  before  the  time  of  his  conveyance,  he 
was  in  possession  of  the  land  under  Waters,  that  afterwards  the 
demandants  disseized  Waters,  and  being  seized  by  disseizin,  they 
conveyed  to  thp  tenant  all  their  right  and  title,  with  a  covenant  of 
warranty  similar  to  the  one  contained  in  his  reconveyance  to 
them.  The  demandants,  in  their  turn,  would  be  estopped  to  aver 
that  they  had  no  title  in  the  land,  nor  is  there  any  such  averment 
in  the  pleadings.  The  tenant,  at  the  time  of  his  reconveyance, 
might  have  had  a  valuable  interest  in  the  land  by  possession  and 
improvements,  although  Waters  had  a  paramount  title.  This  in- 
terest, whatever  it  was,  passed  to  the  demandants  by  the  tenant's 
deed,  and  it  was  all  the  title  he  had  to  convey  or  was  expected  to 
convey.  If  under  these  circumstances  the  demandants  could  now 
acquire,  without  any  consideration,  another  title  by  estoppel,  we 
should  be  compelled  to  admit  that  estoppels  are  as  odious  as  they 
are  sometimes  said  to  be.  But  the  doctrine  of  estoppel  aids  much 
in  the  administration  of  justice ;  it  becomes  odious  only  when 
misunderstood  and  misapplied." 

In  a  subsequent  case  ^  involving  the  construction  of  a  similar 
warranty  in  a  deed  of  partition,  Mr.  Chief  Justice  Shaw  said  that 
a  covenant  that  the  grantee  should  hold  free  from  all  right,  title, 
interest,  or  claim  of  the  grantor,  could  not  have  greater  force  than 
a  direct  covenant  of  seizin,  which  was  not  broken  by  the  existence 
of  an  outstanding,  paramount  title.  It  did  not  estop  the  plaintiff 
from  showing  that,  at  the  time  of  the  partition,  a  third  party 
held  the  superior  title,  which  the  plaintiff  had  since  acquired  and 
now  relied  upon.     And  the  doctrine  of  these  cases  is  well  settled.* 

1  Ellis  V.  Welch,  6  Mass.  246,  250.  «  Doane  v.  Willcutt,  5  Gray,  328. 

^  Coke  Litt.  45,  47 ;  Jackson  v.  Mun-ay,  *  See  also  Wight  v.  Shaw,  5  Cush.  56 ; 

12  Johns.  201;  Jackson  u.  Bull,  1  Johns.  Miller  v.  Ewing,  6  Cush.  34;   Smith  v. 

Cas.  81.  Strong,  14  Pick.  128. 
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It  follows  that,  in  cases  such  as  we  have  been  considering,  the 
grantor  is  not  estopped  to  allege  that  he  has,  since  the  deed  was 
made,  acquired  a  title  to  the  premises  by  adverse  possession.^  In 
the  case  cited,  the  court  -said  that  the  whole  foundation  of  the 
defence  rested  upon  the  fact  of  an  after-acquired  title  by  the  grant- 
or, or  subsequent  acts  divesting  the  grantee  of  his  interest  in  the 
premises.  Full  effect  was  given  to  the  deed,  when  it  was  held  to 
vest  title  in  the  grantee  at  its  delivery,  estopping  the  grantor 
from  setting  up  any  other  title  as  then  held  adversely.  The  prin- 
ciple of  rebutter,  which  had  been  relied  upon,  was  not  available  ; 
the  foundation  of  the  rule  rested  upon  the  fact  that  the  party  con- 
veying with  warranty  had  not  the  title  he  professed  to  convey,  and 
was  liable  on  his  warranty.  But  that  was  not  the  present  case,  as 
a  good  title  had  been  conveyed. 

A  similar  question  arose  in  Flagg  v.  Mann.^  It  was  contended  in 
this  case  that  Flagg  and  Mann,  by  accepting  a  deed  of  quitclaim 
from  one  Richardson,  had  conclusively  admitted  that  they  were  ten- 
ants in  common  of  the  premises.  Mann  endeavored  to  dispute  the 
relation ;  and  the  court  held  that  he  was  not  estopped  to  do  so. 

After  stating  that  the  rule  of  estoppel  applied  to  the  law  as  well 
as  to  the  facts  to  be  ascertained,  Mr.  Justice  Putnam,  for  the 
court,  observed :  "  The  material  inquiry  now  is  whether  Flagg 
and  Mann  were  joint  tenants  or  tenants  in  common  in  this  real 
estate.  Has  the  defendant,  Mann,  admitted  the  fact,  by  accepting 
the  deed  from  Luther  Richardson  ?  The  deed  is  a  release  and 
quitclaim,  in  common  form,  of  all  the  right,  title,  and  interest  of 
the  grantor.  It  does  not  affirm  that  he  had  any.  How  then  can 
the  grantees  be  supposed  conclusively  to  admit  that  he  had  ?  The 
estoppel  ought  to  be  certain  to  every  intent,  and  it  should  not  be 
alleged  by  way  of  inference  or  argument.  If  the  admission  should 
be  coextensive  with  the  grant,  it  would  be  but  conditional,  namely, 
that  if  the  grantor  had  any  right  or  interest,  which  passed  by 
his  deed,  it  vested  in  the  grantors  as  tenants  in  common.  In  other 
words,  they  would  be  bound  by  the  legal  effect  and  operation  of 
the  deed.  To  carry  the  doctrine  of  estoppel  further  would  be  to 
assume,  without  evidence,  that  the  party  has  admitted  the  contro- 
verted facts.^  Thus  if  a  man  be  disseized,  and,  having  a  right  of 
entry,  takes  back  an  estate  from  the  disseizor  by  deed-poll,  it  is  a 

^  Steams  v.  Hendersass,  9  Cash.  497.  '  Shep.  Touch.  S3 ;   Coke  Litt.  363  h. 

2  14  Pick.  467. 
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remitter  to  the  disseizee.  He  shall  be  in  under  his  elder  and 
better  title.  He  shall  not  be  estopped  from  showing  and  maintain- 
ing liis  elder  title,  by  reason  of  his  having  accepted  an  estate  by 
deed-poll  from  the  disseizor.  Again,  it  is  consistent  with  the  deed 
to  plead  and  prove  that  nothing  passed  by  it,  or  that  the  grantor 

was  not  seized  at  the  time It  is  a  very  common  thing  for 

one,  in  order  to  avoid  litigation,  to  purchase  or  extinguish  claims 
to  land  which  the  grantee  might  not  think  to  be  valid,  and  which 
the  grantors  would  not  warrant ;  and  deeds  of  release  and  quit- 
claim of  all  the  right,  etc.,  are  used  by  the  parties.  It  would 
seem  to  be  unjust,  and  contrary  to  the  intent  of  the  grantees,  to 
affect  their  rights  by  the  acceptance  of  such  deeds,  beyond  the 
rights  and  interests  which  should  actually  pass  by  the  same." 

Though  the  common  quitclaim  deed  of  all  the  grantor's  right, 
title,  and  interest  conveys  only  existing  interests  of  the  grantor, 
and  therefore  will  not  estop  him  to  claim  any  subsequently  ac- 
quired title,  the  covenant  of  warranty,  without  expressly  mention- 
ing future  interests,  may  be  so  expressed  as  to  cover  them,  and 
estop  the  grantor  and  his  privies  from  claiming  them.  Jones  v. 
King  ^  was  such  a  case.  The  covenant  read  as  follows  :  "  And  the 
said  James  A.  King  and  William  King,  for  themselves  and  their 
heirs,  do  by  these  presents  covenant  to  and  with  the  said  Thomas 
C.  King  that  they  will  forever  warrant  and  defend  the  title  to  the 
said  tract  of  land  or  lot  of  ground,  to  be  free  from  the  claim  or 
claims  of  himself  and  his  heirs,  and  all  other  persons  claiming  by, 
through,  or  under  him,  and  also  from  the  claim  or  claims  of  all  and 
every  other  person  or  persons  whomsoever." 

Mr.  Justice  Breese,  speaking  for  the  court,  said  :  "  We  under- 
stand it  to  be  a  well-settled  principle  of  the  common  law,  that  if 
one  conveys  lands  or  other  real  estate,  with  a  covenant  of  general 
warranty  against  all  lawful  claims  and  demands,  he  cannot  be 
allowed  to  set  up,  against  his  grantor  [grantee  ?]  or  those  claim- 
ing under  him,  any  title  he  himself  may  subsequently  acquire  from 
another,  by  purchase  or  otherwise.  Such  new  title  will  enure,  by 
way  of  estoppel,  to  the  use  and  benefit  of  his  grantee,  his  heirs 
and  assigns.  This  principle  is  founded  in  equity  and  justice,  for  it 
is  not  just  that  a  party  should  be  permitted  to  hold  or  recover  an 
estate  in  violation  of  his  own  covenant.  And  the  policy  is  wise 
also,  for  it  represses  litigation." 

1  25  111.  383. 
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But  the  estoppel  in  these  cases  is  only  coextensive  with  the 
covenants.^  The  case  just  cited  was  a  writ  of  entry.  It  appeared 
that  the  plaintiff  had  mortgaged  the  premises  to  third  persons,  to 
secure  the  payment  of  a  note.  Subsequently  he  conveyed  the 
land  to  the  defendant  by  warranty  deed,  subject  to  the  mortgage. 
He  was  afterwards  sued  iipon  the  note,  and  compelled  to  pay  it  on 
execution  ;  whereupon  the  mortgagees  "  released  and  conveyed  " 
to  him  all  their  rights  under  the  mortgage.  He  now  brought  suit 
as  assignee.  The  defendant  contended  that  the  plaintiff  was 
estopped  by  the  covenants  in  his  deed  to  the  defendant  from  pur- 
chasing the  mortgage,  or  from  acquiring  any  other  outstanding 
title.  The  law  was  well  settled,  it  was  said,  that  a  conveyance 
with  warranty,  by  one  who  had  not  a  perfect  title  at  the  time, 
operated  by  estoppel  on  any  subsequently  acquired  title  in  favor 
of  the  grantee.     But  the  court  ruled  in  favor  of  the  plaintiff. 

Shepley,  C.  J.,  having  remarked  that  the  plaintiff,  by  being  com- 
pelled to  pay  the  debt  secured  by  the  mortgage,  was  to  be  regarded 
as  the  assignee  of  it,  proceeded  to  say  that  he  would  be  estopped 
by  the  covenants  in  his  deed  to  the  defendant  to  assert  any  title  to 
which  the  covenants  would  be  applicable.  But  the  mortgage  title 
was  excepted  from  their  operation,  and  the  estoppel  was  only  co- 
extensive with  the  covenants. 

Covenants  against  the  lawful  claims  and  demands  of  all  persons 
claiming  by  or  under  the  grantor,  in  a  quitclaim  deed,  reserving  a 
right  of  way  for  a  certain  purpose,  do  not  estop  the  grantor  from 
claiming  a  right  to  enjoy  the  way  for  other  purpose  than  that  men- 
tioned, if  the  way  has  been  laid  out  and  accepted  by  the  public 
authorities.^ 

A  deed  of  land  through  which  a  stream  runs,  though  it  contain 
the  usual  covenants  of  warranty,  does  not  estop  the  grantor  from 
subsequently  erecting  a  dam  below  the  land,  and  thereby  flowing 
it,  under  the  protection  of  the  Mill  Act,  in  the  same  manner  as  if 
the  proprietor  had  derived  his  title  from  some  other  source.* 

This  doctrine  respecting  after-acquired  estates  applies,  though 
tlie  original  conveyance  was  fraudulent  and  void  as  against  cred- 
itors.*   The  case  cited  was  an  action  of  trespass  on  land ;  the 

1  Kinnear  v.   Lowell,  34  Maine,  299.  "  Flagg  w.  Flagg,  16  Gray,  175. 

And  a  covenant  of  warranty  does    not  '  Dean  v.   Colt,   99  Mass.  486.     Per 

estop  the  grantor  to  claim  a  way  of  neces-  Chapman,  C.  J. 

sity  over  the  land  granted.    Brigham  v.  *  Gibbs  v.  Thayer,  6  Cush.  30. 
Smith,  4  Gray,  297. 
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plaintifiF  having  conveyed  his  life  interest  in  trust  for  the  benefit 
of  his  wife,  by  deed  of  quitclaim,  with  special  warranty  against 
all  claims  of  the  grantor  or  his  heirs,  or  of  any  other  person  claim- 
ing under  him  or  them.  The  deed  was  fraudulent  and  void,  the 
grantor  having  been  insolvent  at  the  time.  Subsequently,  having 
taken  the  benefit  of  the  insolvency  law,  he  became  the  purchaser 
of  the  assignee's  interest  in  the  land,  and  received  a  conveyance. 
The  court  held  that  this  new  title  vested  in  his  grantee,  and  that 
the  action  could  not  be  sustained. 

Shaw,  C.  J.,  said  that  the  covenant  in  the  original  deed  differed 
from  a  general  warranty  in  this,  that  one  was  a  warranty  against 
any  and  all  paramount  title,  wMle  the  other  was  against  the 
grantor  himself  and  all  persons  claiming  under  him.^  In  the 
present  case  the  plaintiff  was  claiming  the  very  same  title  which 
he  had  conveyed  with  warranty  ;  and  it  was  quite  distinguishable 
from  the  case  when  the  grantor  subsequently  purchased  another 
estate. 

It  was  immaterial,  he  said,  whether  or  not  the  original  convey- 
ance was  fraudulent  against  creditors.  If  it  was  not,  then  the 
property  did  not  pass  to  the  assignee,  and  the  plaintiff  took  no 
title  under  it ;  if  it  was  fraudulent,  it  was  by  reason  of  acts  done 
by  him,  which  had  given  rights  to  creditors  to  reclaim  the  land 
and  hold  it,  and  was  an  encumbrance  against  which  he  had  war- 
ranted. In  this  case  the  purchase  of  the  interest  was  only  an 
extinguishment  of  an  encumbrance  ;  and  by  the  doctrine  of  estop- 
pel, this  purchase  of  the  outstanding  right  of  creditors  enured  to 
the  benefit  of  the  plaintiff's  grantee. 

Whether  the  execution  of  a  deed  works  upon  a  title  subse- 
quently acquired  by  the  grantor  depends  upon  a  proper  construc- 
tion of  the  deed.  In  a  recent  case  in  Maine,^  the  plaintiff  brought 
an  action  for  dower.  It  appeared  that  her  husband  had  conveyed 
the  premises  to  one  Joab  Harriman  by  a  deed  to  which  the  plain- 
tiff was  not  a  party.  Joab  quitclaimed  the  premises  to  one  under 
whom  the  defendant,  by  sundry  mesne  conveyances,  claimed. 
This  deed  of  quitclaim  contained  no  covenants  of  warranty,  but 
closed  in  these  words :  "  So  that  neither  I,  the  said  Joab  Harri- 
man, nor  my  heirs,  or  any  other  person  or  persons  claiming  from 
or  under  me  or  them,  or  in  the  name,  right,  or  stead  of  me  or 
them,  shall  or  will,  by  any  way  or  means,  have,  claim,  or  demand 

1  Newcomb  v.  Presbrey.S  Met.  406.  "  Harriman  v.  Gray,  49  Maine,  537. 
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any  right  or  title  to  the  aforesaid  premises  or  their  appurtenances, 
or  any  part  or  parcel  thereof  forever."  The  defendant  claimed 
that  the  plaintiff  had  barred  her  right  to  dower  by  a  deed  of 
release  made  to  Joab  Harriman  subsequently  to  his  quitclaim  of  the 
premises.     But  the  court  ruled  that  this  was  no  bar. 

"  As  between  the  demandant  and  Joab  Harriman,"  Appleton,  J., 
remarked,  "  she  would  be  estopped.  But  the  release  to  Joab  does 
not  enure  to  his  grantees,  and,  not  enuring  by  estoppel  to  their 
benefit,  they  cannot  set  it  up  as  a  bar.  It  has  been  repeatedly 
settled  that  a  grantee  is  not  estopped  from  setting  up  a  subsequent 
title  by  language  such  as  is  found  in  the  deed  of  Joab,  to  James 
Harriman.  Nor  do  the  subSSt[uently  acquired  rights  of  Joab 
enure  to  the  use  of  the  grantee."  ^ 

But  the  propriety  of  such  a  construction  has  been  very  properly 
doubted.^  A  similar  covenant  in  Trull  v.  Eastman*  was  regarded 
as  a  covenant  real,  operating  by  way  of  rebutter  against  the  fu- 
ture claims  of  the  grantor,  his  heirs,  and  assigns.* 

If  the  covenants  should  become  extinguished,  they/can  have  no 
effect,  it  is  plain,  as  to  after-acquired  interests.  In  a  recent  case,^ 
the  plaintiff  brought  ejectment  under  the  following  circumstances : 
The  land  had  been  conveyed  by  A  to  B,  with  warranty ;  B  con- 
veyed to  C  ;  and  C  then  conveyed  it  back  to  the  first  grantor,  A. 
The  plaintiff  took  a  conveyance  of  the  land  from  B,  after  he  had 
conveyed  to  C  ;  and  in  a  suit  against  A,  he  now  claimed  that  A's 
after-acquired  title  enured  to  him  by  reason  of  the  covenants  in  the 
first  deed  by  A  to  B.  But  the  court  ruled  otherwise.  The  fact  that 
the  plaintiff  claimed  through  divers  mesne  conveyances  from  the 
defendant,  who  had  conveyed  with  warranty,  and  the  further  fact 
that  the  defendant  had  again  acquired  the  title,  did  not  affect  the 
case,  and  constituted  no  estoppel  against  the  defendant.  The 
covenants,  which  passed  to  C,  had  been  extinguished  by  the  con- 
veyance of  the  land  from  C  back  to  the  defendant.  The  plaintiff, 
having  taken  a  deed  from  an  intermediate  grantee,  after  he  had 
parted  with  his  title,  was  not  in  a  position  to  set  up  an  estoppel. 

1  Pike  V.  Galvin,  29  Maine,  183.  *  See  also  Miller  v.  Ewing,  6  Cush.  34  ; 

2  Eawle,  Covenants,  414,  415,  where  it    Jackson  v.  Bradford,  4  Wend.  619. 

is  said  that  Pike  v.  Galvin,  and  the  sub-  ^  Goodel  v.  Bennett,  22  Wis.  565.    The 

sequent  case  of  Loomis  v.  Pingree,  43  BankruptcyActof  1841  did  not  extinguish 

Maine,  299,  314,  have,  not  elsewhere  been  covenants  of  warranty  in  a  deed.    Bush  v. 

followed.  Cooper,  18  How.  82. 
8  3  Met.  121. 
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The  foregoing  are  cases  of  deeds  of  release  and  quitclaim  of 
all  the  grantor's  right,  title,  and  interest.  A  class  of  cases  will 
now  be  presented  in  which  the  grantor's  deed  purports  to  conyey 
a  certain  specific  estate ;  and  here  we  shall  find  our  modern  con- 
veyances —  in  close  analogy  to  the  common-law  feoffment  —  oper- 
ating to  pass  future  interests  without  the  presence  of  an  express 
covenant  of  warranty.'^ 

Such  a  case  as  this  was  Van  Rensselaer  v.  Kearney,  just  cited  ; 
and  the  importance  of  the  subject  will  justify  a  quotation  at  length 
from  the  opinion  of  the  court,  delivered  by  Mr.  Justice  Nelson. 
"  On  the  part  of  the  complainant,"  said  the  learned  judge,  "  it  is 
insisted  that  the  conveyance  is  a  deed  of  bargain,  and  sale,  and 
quitclaim,  without  any  covenants  of  title  or  warranty,  and  there- 
fore could  operate  to  pass  only  the  estate  for  life  of  which  the 
grantor  has  been  seized ;  that  it  contains  no  appropriate  words, 
when  taken  together,  by  force  of  which  the  subsequently  acquired 
title  enured  to  the  benefit  of  the  grantee,  or  those  claiming  under 
him,  or  that  can  estop  the  heirs  from  denying  that  he  had  any 
greater  estate  than  the  tenancy  for  life ;  and  that  the  deed  pur- 
ports on  its  face  to  grant  and  convey  simply  the  right,  title,  and 
interest  which  the  grantor  possessed  in  the  premises  at  the  time, 
and  nothing  more ;  that  the  only  covenant  is  a  covenant  against 
encumbrances,  which  affords  indemnity  against  any  liens  or 
charges  upon  the  estate  conveyed,  but  which  cannot  be  regarded 
as  warranting  the  title ;  and  that  this  express  covenant  takes 
away  all  implied  ones 

"  By  the  covenant  against  encumbrances,  the  grantor,  for  him- 
self and  his  heirs,  covenants  and  assigns  to  and  with  the  grantee 
and  his  heirs  and  assignees,  that  the  tract  of  land  conveyed,  ex- 
cepting parts  previously  sold  in  fee  by  his  ancestor,  John  Van 
Rensselaer,  and  by  himself;  also  lands  leased  to  Robert  Van  Rens- 
selaer, a  lot  of  woodland  to  be  conveyed  by  the  grantee  to  H.  J. 
Van  Rensselaer,  a  tract  lying  in  the  city  of  Hudson,  and  a  farm  in 
the  possession  of  Mrs.  Moore,  —  with  the  exception  of  these  several 
parcels,  the  grantor  covenants  that  the  tract  conveyed  is  free  and 
clear,  and  shall  be  held  and  enjoyed  by  the  grantee,  his  heirs  and 
assigns,  according  to  the  true  intent  and  meaning  of  these  presents, 

1  Van  Rensselaer  v.  Kearney,  U  How.  son  o.  Carver,  4  Peters,  1,  83  et  seq.; 
297,  320;  Boot  v.  Crock,  7  Barr,  380;  Crane  v.  Morris,  6  Peters,  598,  612; 
Call  V.  Coover,  4  Watts  &  S.  161 ;  Jack-    Bush  v.  Cooper,  18  How.  82. 


ESTATES  BY  ESTOPPEL.  345 

freely  and  clearly  acquitted  and  discharged  of  and  from  all  encum- 
brances and  charges  other  than  leases  heretofore  given  by  the  said 
grantor  and  his  ancestors. 

"  This  covenant,  it  will  be  seen,  excepts  out  of  the  indemnity, 
in  express  terms,  parcels  of  land  previously  granted  out  of  the 
tract,  in  fee  simple,  and  the  title  to  which  was  outstanding  in  third 
persons ;  and  also  the  leases  which  had  been  given  in  fee,  or  for 
the  lives  of  the  lessees,  on  which  rents  had  been  reserved,  and 
which  leases  were  to  be  transferred  to  the  grantee  as  rents  and 
profits  belonging  to  the  estate,  and  which  he  was  to  enjoy.  The 
draughtsman  seems  to  have  supposed  that  the  outstanding  titles 
in  fee  in  these  several  tracts,  and  also  the  leases  in  fee  and  for  lives 
previously  granted,  and  above  referred  to,  would  have  been  em- 
braced within  the  covenant,  unless  expressly  excepted  out  of  it, 
and  that  they  might  be  regarded  as  an  encumbrance  upon  the  es- 
tate which  the  deed  purported  to  convey,  and  consequently  a 
breach  of  this  covenant  against  encumbrances.  This  is  the  natu- 
ral, if  not  the  necessary,  implication  from  the  structure  of  the 
covenant ;  for,  otherwise,  the  exceptions  are  without  meaning. 

"  And,  by  parity  of  reasoning,  the  implication  is  equally 
strong  that  the  covenant  embraced,  and  was  intended  to  embrace 
and  secure  to  the  grantee  and  his  heirs,  the  whole  of  the  interest 
and  estate  in  the  tract  which  the  deed  purports  to  convey,  saving 
and  excepting  only  the  parcels  and  portions  of  the  title  thus  en- 
cumbered and  taken  out  of  it ;  and  hence,  if  any  outstanding 
title  existed,  not  enumerated  and  excepted,  there  would  be 
grounds  for  alleging  a  breach  of  the  covenant,  and  for  claiming 
that  the  grantee,  his  heirs  or  assigns,  were  entitled  to  an  action 
to  recover  indemnity  for  such  diminution  of  the  estate. 

"  This  result  would  seem  almost  necessarily  to  follow  from  the 
nature  and  structure  of  the  covenant,  unless  we  regard  it  as 
inserted  mainly  for  the  benefit  of  the  grantor,  to  enable  him  to 
make  the  exceptions.  For  it  is  but  reasonable  to  presume  that  the 
draughtsman,  in  making  the  exceptions,  did  not  stop  short  in  the 
enumeration  of  the  parts  and  portions  of  the  estate  and  title 
intended  to  be  saved  from  its  operation  ;  or  that  he  omitted  any 
right  or  interest  not  intended  to  pass  by  the  conveyance.  And 
hence  the  reasonableness  of  the  implication  that  every  part  of  the 
estate  and  interest  in  the  same  that  the  deed  purported  to  convey 
was  intended  to  be  embraced  within  the  covenant  not  included 
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within  tlie  exception.  These  several  rights  and  interests  had 
already  been  excepted  out  of  the  granting  clause  in  the  deed,  and 
hence  the  exception  in  this  part  of  the  instrument  was  not  neces- 
sary for  this  purpose.  The  exception  here  related  exclusively  to 
the  covenant  of  enjoyment  of  the  premises  free  from  all  encum- 
brances, and  was  intended  as  a  saving  from  its  scope  and  obliga- 
tion. 

"  There  is  much  force,  therefore,  in  the  argument  that  this 
covenant,  from  its  peculiar  phraseology  and  structure,  was  intended 
by  the  parties  as  a  covenant  of  the  title  which  the  deed  purported 
to  convey  ;  and  if  so,  this,  of  itself,  would  operate  upon  the  estate 
subsequently  acquired  by  the  grantor,  so  that  it  would,  as  against 
him  and  all  persons  claiming  under  him,  enure  to  the  benefit  of 
the  grantee,  his  heirs  and  assigns. 

"  But  independently  of  this  view,  and  of  any  covenants  of  title, 
in  the  technical  sense  of  the  term,  in  the  deed  of  1st  January, 
1795,  we  are  of  opinion  that  the  complainant  is  estopped  from 
denying  that  John  J.  Van  Eensselaer,  the  grantor,  was  seized  of 
an  estate  in  fee  simple  at  the  date  of  that  deed,  the  grounds  of 
which  opinion  we  will  now  proceed  to  state. 

"  The  general  principle  is  admitted,  that  a  grantor,  conveying  by 
deed  of  bargain  and  sale,  by  way  of  release  or  quitclaim  of  all  his 
right  and  title  to  a  tract  of  land,  if  made  in  good  faith,  and  with- 
out any  fraudulent  representations,  is  not  responsible  for  the  good- 
ness of  the  title  beyond  the  covenants  in  his  deed A  deed 

of  this  character  purports  to  convey,  and  is  understood  to  convey, 
nothing  more  than  the  interest  or  estate  of  which  the  grantor  is 
seized  or  possessed  at  the  time,  and  does  not  operate  to  pass  or 
bind  an  interest  not  then  in  existence.  The  bargain  between  the 
parties  proceeds  upon  this  view  ;  and  the  consideration  is  regulated 
in  conformity  with  it.  If  otherwise,  and  the  vendee  has  contracted 
for  an  estate  in  fee,  he  must  take  the  precaution  to  secure  himself 
by  the  proper  covenants  of  title. 

"  But  this  principle  is  applicable  to  a  deed  of  bargain  and  sale 
by  release  or  quitclaim,  in  the  strict  and  proper  sense  of  that 
species  of  conveyance.  And  therefore  if  the  deed  bears  on  its 
face  evidence  that  the  gi-antors  intended  to  convey,  and  the  grantee 
expected  to  become  invested  with,  an  estate  of  a  particular  descrip- 
tion or  quality,  and  that  the  bargain  had  proceeded  upon  that 
footing  between  the  parties,  then,  although  it  may  not  contain  any 
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covenants  of  title  in  the  technical  sense  of  the  term,  still  the  legal 
operation  and  effect  of  the  instrument  will  be  as  binding  upon  the 
grantor  and  those  claiming  under  him,  in  respect  to  the  estate 
thus  described,  as  if  a  formal  covenant  to  that  effect  had  been 
inserted ;  at  least  so  far  as  to  estop  them  from  ever  afterwards 
denying  that  he  was  seized  of  the  particular  estate  at  the  time 
of  the  conveyance.  The  authorities  are  very  full  on  this  sub- 
ject." 1 

After  reviewing  the  cases  above  cited,  the  learned  judge  pro- 
ceeds to  say :  "  The  principle  deducible  from  these  authorities 
seems  to  be  that,  whatever  may  be  the  form  or  nature  of  the  con- 
veyance used  to  pass  real  property,  if  the  grantor  sets  forth  on  the 
face  of  the  instrument,  by  way  of  recital  or  averment,  that  he  is 
seized  or  possessed  of  a  particular  estate  in  the  premises,  and  which 
estate  the  deed  purports  to  convey,  or,  what  is  the  same  thing,  if  the 
seizin  or  possession  of  a  particular  estate  is  affirmed  in  the  deed, 
either  in  express  terms  or  by  necessary  implication,  the  grantor 
and  all  persons  in  privity  with  him  shall  be  estopped  from  ever 
afterwards  denying  that  he  was  so  seized  and  possessed  at  the  time 
he  made  the  conveyance.  The  estoppel  works  upon  the  estate, 
and  binds  an  after-acquired  title  as  between  parties  and  privies. 
Tlie  reason  is,  that  the  estate  thus  affirmed  to  be  in  the  party  at 
the  time  of  the  conveyance  must  necessarily  have  influenced  the 
grantee  in  making  the  purchase,  and  hence  the  grantor  and  those 
in  privity  with  him,  in  good  faith  and  fair  dealing,  should  be  for- 
ever thereafter  precluded  from  gainsaying  it."  ^ 

1  The  following  cases  were  cited :  In  Missouri  it  seems  that  by  statute  a 
Goodtitle  v.  Bailey,  2  Cowp.  601 ;  Bens-  deed  of  conveyance  of  the  "  fee  simple 
ley  V.  Burdon,  2  Sim.  &  S.  524;  S.  C.  6  absolute"  inland  operates  like  the  ancient 
Law  J.  Ch.  85 ;  Right  v.  Bucknell,  2  feoffment  upon  all  after-acquired  interests, 
Barn.  &  Ad.  278 ;  Doe  d.  Marchant  v.  without  express  words  of  warranty.  Gib- 
Errington,  8  Scott,  210;  Bees  ti.  Lloyd,  son  v.  Chouteau,  39  Mo.  536,  566.  In  the 
•Wightwick,  129;  Bowman  v.  Taylor,  2  case  cited,  Mr.  Justice  Holmes,  who  de- 
Ad.  &  E.  278 ;  Lainson  v.  Tremere,  1  Ad.  livered  the  opinion  of  the  court,  entered 
&  E.  792 ;  Stow  «.  Wyse,  7  Conn.  214 ;  into  an  interesting  examination  of  this 
Penrose  v.  Griffith,  4  Binn.  231 ;  Denn  v.  subject. 

Cornell,  3  Johns.   Cas.  174;    Carver  v.  "If  this  deed,"  said  he,  "purports  to 

Jackson,  4  Peters,  1.  convey  the  real  estate  in  fee  simple  abso- 

2  The  grantor  of  a  deed  in  fee,  with  lute,  the  after-acquired  title  passes  under 
warranty,  is  estopped  to  claim  a  right  of  the  statute,  otherwise  not.  There  is  no 
homestead  in  the  land,  though  his  deed  did  covenant  of  warranty,  and  no  estoppel  by 
not  extinguish  it.  Foss  v.  Strachn,  42  virtue  of  any  kind  of  expressed  warranty. 
N.  H.  40 ;  Strachn  v.  Foss,  lb.  45.  The  words  '  bargain,   sell,  release,  quit- 
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Improvements  erected  by  the  grantor  in  possession  also  enure 
to  the  benefit  of  the  grantee.^    The  case  cited  was  an  action  to 


claim,  and  convey/  are  words  of  release 
and  quitclaim  merely.  They  carry  the 
grantor's  interest  and  estate  in  the  land 
described,  whatever  it  may  be;  they  do 
not  of  themselves  purport  to  do  anything 
more;  they  do  not  even  raise  the  statute 
covenants  implied  in  the  words  '  grant,  bar- 
gain, and  sell,'  nor  would  these  transmit  a 
subsequently  acquired  title.  Chauvin  v. 
Wagner,  18  Mo.  531.  There  is  no  Eng- 
lish authority  that  any  other  conveyance 
than  a  feoffment,  fine,  or  lease,  operated  by 
way  of  estoppel  to  pass  an  after-acquired 
title.  Rawle,  Covenants,  408.  The  land  is 
described  as  being  part  of  the  tract  located 
under  a  New  Madrid  certificate,  to  James 
T.  O'Carroll,  or  his  legal  representatives, 
and  as  being  the  same  parcel  of  land  con- 
veyed to  Pierre  Chouteau,  Jr.,  by  Robert 
Wash,  as  trustee  of  Joseph  Hertzog,  by 
deed  recorded.  The  habendum  is  to  Pierre 
Chouteau,  Jr.,  and  his  heirs  forever.  This 
description  would  seem  to  show  very  clearly 
that  neither  party  contemplated  any  other 
than  the  inchoate  title  created  by  a  location 
under  a  New  Madrid  certificate,  whatever 
that  might  be,  and  not  a  fee  simple,  and  that 
the  grantee  already  had,  or  claimed  to  have, 
that  inchoate  right  by  virtue  of  a  deed 
from  Hertzog's  trustee,  and  the  grantor 
releases,  quitclaims,  and  conveys  all  his 
interest  in  the  same  land  and  title  for  the 
small  consideration  expressed.  It  is  essen- 
tially a  quitclaim  deed,  and  nothing  more. 
It  makes  no  positive  averment  that  the 
grantor  is  seized  or  possessed  of  any  par- 
ticular estate  in  the  premises  which  the 
deed  undertakes  to  convey  and  confirm. 
Such  averments,  to  create  an  estoppel,  must 

be  positive  and  certain No  seizin  or 

possession  of  any  particular  estate  is  af- 
firmed in  the  deed,  either  in  express  terms 
or  by  necessary  implication,  whereby  an 
estoppel  might  be  created.  In  Van  Rens- 
salaer  v.  Kearney,  11  How.  297  [supra], 
the  deed  expressly  afljrmed  that  the  grantor 
had  seizin  and  possession  of  the  estate  con- 


veyed, and  undertook  to  convey  and  con- 
firm the  same  to  the  grantee.  This  is  not 
a  deed  of  that  character.  .  It  falls  within 
the  general  principle,  which  is  fully  recog- 
nized in  that  case,  that  a  deed  of  this  char- 
acter, which  purports  to  convey,  and  is 
understood  to  convey,  nothing  more  than 
the  interest  or  estate  of  which  the  grantor 
is  seized  or  possessed  at  the  time,  does  not 
operate  to  pass  or  bind  an  interest  not 
then  in  existence.  In  French  v.  Spencer, 
21  How.  228,  also,  the  deed  expressly  af- 
firmed the  existence  of  the  particular  inter- 
est and  estate  conveyed,  and  empowered 
the  grantee  to  make  the  location,  and  re- 
ceive the  patent  for  the  land  when  that 
interest  should  be  ripened  into  a  complete 
title.  This  is  clearly  not  such  a  deed ;  nor 
does  it  purport  to  convey  a,  fee  simple 
absolute.  To  have  this  effect,  under  the 
statute,  the  deed  must  undertake  to  con- 
vey an  indefeasible  title.  It  must  not  be 
a  quitclaim  deed,  merely  transferring  the 
grantor's  interest,  whatever  it  may  be,  but 
a  deed  which  expressly  undertakes  to  con- 
vey the  land  itself,  and  to  convey  it  in 
such  a  manner  that  the  grantee  is  not  to 
be  disturbed  in  his  possession  by  any  one. 
Bogg  t!.  Shoab,  13  Mo.  365.  It  must  con 
tain  such  positive  and  certain  averments 
of  an  absolute  title  in  fee  simple  as  would 
amount  to  an  express  warranty,  if  con- 
tained in  a  covenant  of  warranty,  that  the 
grantor  was  seized  and  possessed  of  such 
title  to  an  estate,  which  he  undertook  to 
convey,  assure,  and  confirm  to  the  grantee 
against  all  the  world,  and  would  therefore 
create  an  estoppel  by  virtue  of  which  the 
subsequently  acquired  title  might  enure  to 
the  grantee. 

"The  statut©  provision  would  seem  to 
be  the  same  in  principle  as  the  doctrine 
laid  down  in  these  decisions  of  the  Supreme 
Court  of  the  United  States,  proceeding 
upon  the  idea  of  an  estoppel.  It  is  said 
in  Bogg  V.  Shoab  that  the  statute  extends 
to  every  deed  which  was  obviously  intended 


Humphreys  v.  Newman,  51  Maine,  40. 
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recover  possession  of  certain  improvements  on  property  in  the 
hands  of  a  tenant  of  the  owner,  by  virtue  of  an  attachment  and 
execution  against  the  latter.  The  owner  had,  prior  to  the  attach- 
ment, mortgaged  the  property  to  a  third  person,  and  had  then  erected 
the  improvements  in  question.  The  court  held  that  the  action 
could  not  be  maintained  ;  the  ground  taken  being  that  the  owner, 
by  his  mortgage,  would  be  estopped,  in  a  contest  between  him  and 
his  grantee,  from  asserting  a  title  to  the  property,  by  the  covenants 
in  the  deed. 

Covenants  for  quiet  enjoyment  in  themselves  are  said  to  be  as 
effectual  by  way  of  estoppel  as  words  of  conveyance.^  The  point 
was  raised  in  Long  Island  Railway  Company  v.  Conklin,  just  cited. 
Mr.  Justice  Selden  said  that  he  entertained  no  doubt  of  the  prop- 
osition. The  grantor  in  a  deed  with  a  covenant  for  quiet  enjoy- 
ment would  not  be  allowed  to  assert  a  claim  to  the  land  in  opposi- 
tion to  his  covenant. 

The  doctrine  seems  to  rest  upon  the  same  grounds  as  that  con- 
cerning the  estoppel  of  a  grantor  in  fee,  with  warranty  to  set  up  an 
outstanding  title  against  his  grantee,  namely,  that  of  prevention  of 
circuity  of  actions.  Should  the  grantor,  having  acquired  a  para- 
mount title,  attempt  to  disturb  and  regain  the  possession  of  his 
grantee,  the  latter  would  be  entitled  to  set  xip  the  covenant  for 
quiet  possession,  by  way  of  rebutter ;  and  this,  it  would  seem, 
would  as  effectually  operate  against  the  grantor  as  if  he  had  made 
a  direct  conveyance  of  the  land. 

It  is  important  to  notice  the  distinction  between  covenants  of 
seizin  and  against  encumbrances,  and  the  covenants  for  further  as- 

to  convey,  and  purported  to  conyey,  a  fee  reyed  the  lots  in  fee  simple.    This  deed  can 

simple  absolute,  even  without  a  covenant  have  no  greater  force  than  a  mere  qult- 

of  warranty,  but  that  it  did  not  reach,  and  claim  which  expressly  conveys  only  the 

ought  not  to  apply  to,  a  deed  where  the  right,  title,  and  interest  of  the  grantor,  as 

grantor  expressly  guards  against  such  an  the  case  was  in  Valle  v.  Clemens,  18  Mo. 

inference  by  inserting  a  special  warranty  486.     We  conclude,   therefore,  that  the 

against  himself  only,  and  those  claiming  after-acquired,  inchoate,  equitable  title  to 

under  him.    The  statute  requires  that  the  this  location  did  not  pass  and  enure  to  the 

deed  should  undertake  to  convey  a  fee  grantee  under  this  deed,  and  that  neither 

simple  absolute.  the  grantee  nor  these  defendants  thereby 

"A  similar  statute  in  Illinois  has  re-  became  the  legal  representatives  of  O'Car- 

ceived    the    same   construction  which  is  roll,  Ruddell,  and  Wilt,  in  respect  to  this 

given  to  it  in  this  State.    Frink  v.  Darst,  land." 

14  111.  304.    In  Cocke  w.  Brogan,  5  Ark.  '  Long  Island  R.  Co.  v.  Conklin,  29 

693,  under  a  like  statute,  the  after-acquired  N.  Y.  i572 ;  Goodtitle  v.  Bailey,  2  Cowp. 

title  was  held  to  pass  by  deeds  which  con-  597. 
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surauce  and  of  warranty.  The  distinction  was  presented  in  the 
case  of  Chauvin  v.  Wagner.^  In  this  case,  Chauvin  and  wife 
joined  in  a  conveyance  of  the  wife's  land,  by  a  deed  which  the 
court  held  ineffectual  to  convey  her  estate  by  reason  of  a  defective 
certificate  of  acknowledgment.  This  deed  contained  statutory 
covenants  of  seizin,  against  encumbrances,  and  for  further  assur- 
ance. The  plaintiffs,  who  were  heirs  of  the  grantor,  their  father, 
but  without  assets  from  him  equal  to  the  value  of  the  property 
conveyed,  now  brought  ejectment  to  recover  it  of  the  defendants, 
who  claimed  under  the  conveyance  mentioned.  The  court  held 
that  the  plaintiffs  were  not  estopped  by  the  covenants. 

Mr.  Justice  Gamble,  who  delivered  the  opinion,  said  that  but 
one  of  the  statutory  covenants  in  the  deed  in  question  ran  with 
the  land,  which  was  the  covenant  for  further  assurance.^  "  The 
others,"  he  proceeded  to  say,  "  are  broken  as  soon  as  made,  if  in 
the  one  case  there  is  not  p,n  indefeasible  seizin,  or  in  the  other 
there  is  an  encumbrance.  A  right  of  action  exists  in  either  case 
upon  the  appropriate  covenant,  on  the  execution  of  the  deed ;  but 
tlie  damages  to  be  recovered  may  be  enhanced  by  subsequent 
events.  A  recovery  of  land  by  title  paramount  is  not  the  breach 
of  the  covenant,  but  evidence  of  the  extent  to  which  the  grantee 
is  damnified  by  the  breach,  which  existed  as  soon  as  the  covenant 
was  made.^  The  liability  on  the  covenants,  arising  as  soon  as  the 
covenants  were  made,  would  bind  the  heirs  of  the  grantor,  having 
assets  by  descent,  in  just  the  same  manner  that  they  would  have 
been  bound  by  a  bond  for  the  payment  of  money,  in  which  he 
bound  his  heirs.  The  covenants  are  not  connected  with  nor  do 
they  run  withthe  land.  These  covenants  do  not  operate  as  the 
ancient  covenant  of  warranty  to  transmit  a  subsequently  acquired 
title  to  the  covenantee,  nor  do  they  operate  as  a  rebutter  against 
the  grantor  in  respect  to  their  obligation  as  covenants.  In  some 
cases,  recitals  and  admissions  contained  in  deeds  are  held  to  estop 
the  grantor  and  those  claiming  under  him  from  asserting  a  title 
to  the  land  conveyed,  when  such  assertion  of  title  would  be  con- 
trary to  the  recital  or  admission  made  in  the  deed.*  The  principle 
in  these  and  similar  cases  would  warrant  the  decision  that  the 

1  18  Mo.  531.  Carver  v.  Astor,  4  Peters,  86;  Kinsman 

2  Collier  v.  Gamble,  10  Mo.  467.  v.  Loomis,  11  Ohio,  478  ;  Boot  v.  Crock, 
'  Mosely  v.  Hunter,  15  Mo.  328.  7  Barr,  380;  Stow  v.  Wyse,  7  Conn.  214. 
*  Good  title   v.  Bailey,    2  Cowp.  597;    This  point  is  elsewhere  considered. 
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covenants  contained  in  the  words  '  grant,  bargain,  and  sell,'  and 
which  are  to  be  regarded  as  if  written  out  in  the  deed,  should,  as 
an  assertion  of  present  seizin  in  the  grantor,  estop  him  and  those 
claiming  under  him  from  asserting  a  title  at  the  time  of  making 

the  conveyance 

"  If  the  plaintiffs  are  not  estopped  by  the  covenants  of  seizin  or 
against  encumbrances,  are  they  affected  by  the  covenant  for  further 
assurance  ?  This  covenant  runs  with  the  land.  If  Francis  D. 
Chauvin,  the  ancestor,  had  acquired  a  further  or  better  title  to  the 
premises,  after  his  conveyance,  he  would  have  been  compelled 
specifically  to  execute  the  covenant  by  conveying  such  title.^  If 
he  had  acquired  a  title  subsequently  to  his  conveyance,  and  such 
title  had  descended  to  his  heirs,  they  would  have  been  compelled 
to  execute  the  covenant.  The  present  plaintiffs  have  never  ac- 
quired any  title  to  the  property  from  their  father.  In  respect  to 
it,  there  is  no  privity  between  them  and  their  father.  It  was 
acquired  fourteen  years  after  his  death.  They  are  responsible 
as  his  heirs,  upon  his  covenants,  as  far  as  they  have  assets  by 
descent  from  him.  And  if  in  the  present  case  it  were  shown  that 
the  assets  by  descent  were  equal  to  the  value  of  the  property  when 
they  acquired  the  title,  their  obligation  then  as  heirs,  in  respect  to 
the  assets  descended,  might  have  been  held  complete  to  make  the 
assurance.^  The  duty  to  make  an  assurance  could  not  devolve  on 
them  while  the  title  was  in  their  mother.  The  covenant  provided 
by  the  statute,  if  written  in  the  deed  in  the  form  expressed  in  the 
act,  would  simply  contain  a  stipulation  '  for  further  assurance 
thereof  to  be  made  by  the  bargainor,  his  heirs  and  assigns.'  The 
heirs  of  the  grantor,  as  such,  are  bound  to  make  assurance,  but 
certainly  not  until  there  is  something  to  be  done  by  which  the 
grantee's  title  can  be  secured.  But  nothing  could  be  done  by 
them  until  the  title  came  to  them  by  descent  from  their  mother, 
and  they  could  not  be  held  to  convey  it  then,  unless  they  had 
assets  of  equal  value  from  their  father.  No  such  fact  has  been 
shown  in  the  case.  If  the  plaintiffs  are  to  be  held  bound  to  make 
assurance  because  of  equal  assets  descended  from  the  father,  it 
must  be  shown  by  the  defendants,"  * 

1  2  Sugden,  Vendors,  541 ;  2  Ch.  Cas.  742,  6th  Am.  ed.    For  tho  early  common- 

212;  Smith  v.  Baker,  1  Younge  &  C.  Ch.  law  rule  see  Jourdan  v.  Jourdan,  9  Serg. 

223.  &  R.  26S. 

^  See  Rector  v.  Waugh,   17  Mo.   13;  '  Sealed  articles  of  agreement  for  the 

Dean  v.  Doe,  8  Ind.  475 ;  2  Smith's  L.  C.  conveyance  of  land  do  not  amount  to  a 
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The  case  would  not  have  been  different  had  the  deed  contained 
a  warranty  for  the  grantor  and  his  heirs ;  ^  and  the  rule  then  is,  in 
both  cases,  that  the  heir  is  not  bound  to  respond  to  the  covenant 
of  his  ancestor,  unless,  first,  the  title  was  subsequently  acquired  by 
the  ancestor  and  fell  by  descent  upon  the  heir  ;  or  unless,  secondly, 
assets  equal  in  value  to  the  land  at  the  time  of  the  ancestor's  con- 
veyance fell  from  the  grantor  to  the  heir,  he  having  acquired  the 
title  from  some  other  source. 

The  rule  in  both  its  parts  is  in  substance  the  same  thing  ;  for  if 
upon  a  subsequent  acquisition  of  the  title  by  the  ancestor  and  its 
descent  upon  the  heir  he  could  recover  the  land  from  the  grantee, 
he  would  then  have  assets  with  which  to  answer  the  covenant. 
Here  again,  therefore,  the  doctrine  of  rebutter  is  the  foundation 
of  the  rule. 

The  question  has  arisen  as  to  the  eifect  of  a  partition  between 
co-devisees  upon  an  inchoate  right  of  dower  in  one  of  them,  which 
subsequently  became  perfect.^  The  facts  were  these  in  the  case 
cited :  The  plaintiff  was  the  widow  of  Joseph  Walker,  and  the 
daughter  of  Josiah  Hedges,  and  also  sister  of  the  defendant. 
During  her  coverture,  her  husband  had  been  seized  in  fee  of  the 
premises  in  which  she  now  claimed  dower.  The  land  was  con- 
veyed to  Hedges,  her  father,  without  any  release  of  dower.  He 
died,  leaving  this  and  other  land  to  his  children  ;  they  made  par- 
tition of  the  property,  and  the  land  in  controversy  was  assigned  to 
the  defendant. 

Mr.  Chief  Justice  Brinkerhoff,  speaking  for  the  court,  said  :  "  Is 
the  plaintiff  precluded  from  asserting  her  claim  to  dower  in  a  por- 
tion of  the  lands  partitioned  among  her  and  her  co-devisees,  by  the 
mutual  warranty  which  the  law  implies  as  arising  and  subsisting, 
inter  Be,  between  parties  to  a  partition  so  long  as  the  privity  of 
estate  continues  between  them  ?  This  is  a  serious  question,  and 
one  not  free  from  difficulty.  That  such  warranty,  as  a  general 
rule,  exists  at  common  law,  is  clear  from  the  old  books.  '  If  the 
purparty  of  one  parcener  be  evicted  by  a  title  paramount,  the  par- 
tition shall  be  defeated  ;  for  the  partition  imports  a  warranty  and 
condition,  in  law,  that  the  one  shall  enter  upon  the  other  and  enjoy 
her  part  in   parceny,  if  she  be  evicted,  as  long  as  the  privity 

covenant  for  further  assurance,  and  do  not        i  2  Smith's  L.  C.  742,   6th  Am.  ed. ; 
estop  the  obligor  from  claiming  the  land.     Dean  v.  Doe,  8  Ind.  475. 
Anonjmous,  1  Hay.  331.  a  Walker  v.  Hall,  15  Ohio  St.  355. 
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between  them  continues.'^'  'Applying  this  common-law  duty  of 
cotenants  to  aid  each  other  in  protecting  what  had  been  a  common 
estate,  even  after  partition  made,  the  law  holds  it  incompatible 
with  their  duty  towards  each  other  for  either  to  become  the 
demandant  in  a  suit  to  recover  any  portion  of  the  land  by  a 
paramount  title,  and  thus  to  place  himself  in  antagonism  to  his 
cotenants  and  their  common  warrantor.'  '  And  where  partition  has 
been  made  by  law,  each  partitioner  becomes  a  warrantor  to  all 
the  others  to  the  extent  of  his  share,  so  long  as  the  privity  of 
estate  continues  between  them.  And  inasmuch  as  a  warrantor 
cannot  claim  against  his  own  warranty,  no  tenant  after  partition 
made  can  set  up  an  adverse  title  to  the  portion  of  another  for  the 
purpose  of  ousting  him  from  the  part  which  has  been  partitioned 
off  to  him.'  2 

"  That  these  are  the  established  general  rules'  bearing  upon  the 
question  under  consideration  must  be  admitted ;  and  it  is  equally 
clear  that  when  they  are  applied  to  the  ordinary  case  of  the  ac- 
quisition by  purchase  of  an  independent,  adverse,  and  paramount 
title  by  one  cotenant,  and  its  assertion  by  him  against  another 
after  partition,  the  operation  of  these  rules  is  equitable  and  just. 
In  such  case,  it  is  but  just  that  the  purchaser  of  the  adverse  title 
should  be  held  to  have  purchased  for  the  common  benefit  of  all 
parties  to  the  prior  partition,  and  that  his  rights  under  such  pur- 
chase should  be  limited  to  a  claim  for  contribution  against  his  late 
cotenants,  to  reimburse  him  for  his  expenditure  for  the  common 
benefit.^  And,  except  the  case  of  Woodbridge  v.  Banning,*  I  have 
not  been  able  to  find  a  case  in  which  any  exception  to  the  applica- 
tion of  these  general  rules  has  been  recognized.  But  the  cases  in 
which  the  doctrine  of  implied  warranty  between  partitioners  has 
been  invoked  and  applied  are  few  ;  and  all  of  them  present  the 
simple  case  of  a  voluntary  purchase  (after  partition  made,  and 
before  eviction  by  adverse  paramount  title)  of  an  adverse  and 
paramount  title,  and  the  attempt  to  assert  such  title  against  co- 
partitioners.  But  this  is  not  such  a  case.  As  in  Woodbridge  v. 
Banning,  supra,  this  is  a  case  in  which,  by  the  operation  of  law 
and  the  act  of  God,  there  has,  subsequent  to  the  partition,  ripened 

1  Comyns'    Dig.    "Parcener"    C,    13;  Feather   v.   Strohoecker,    3    Penn.    505; 

Coke,  Litt.  173  b  and  174  a.  Jones  v.  Stanton,  11  Mo.  433. 

'  1  Washburn,  Real  Prop.  431,  432;  »  4  Kent,  Com.  371,  notes. 

Tenable  v.  Beauchamp,  3    Dana,    321  ;  *  14  Ohio  St.  828. 
23 
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ill  favor  of  the  demandant  a  title  which  potentially  existed  in  her 
at  the  time  of  the  partition,  bnt  which  was  then  inchoate  and  in- 
capable of  being  asserted.  In  none  of  the  other  cases  were  the 
facts  analogous  to  the  facts  in  this  ;  and  the  question  as  to  whether 
the  common-law  doctrines  of  implied  warranty  between  co-par- 
titioners  apply  to  a  case  of  this  kind  did  not  in  them  arise. 
Moreover,  it  seems  to  me  to  be  not  unworthy  of  notice  that  the 
doctrines  of  implied  warranty  and  consequent  estoppel  between, 
co-partitioners  originated  at  common  law ;  and,  though  based  on 
considerations  of  natural  equity,  they  were  long  applied  only  in 
proceedings  at  common  law  by  writ  of  partition.  That  form  of 
proceeding  is  now  obsolete,  and  has  never  had  a  place  in  the  prac- 
tice of  our  courts ;  it  being  superseded  by  proceedings  in  equity, 
and  under  special  statutes.  And  it  seems  to  us  that  when  the 
principles  of  the  common  law  are,  as  here,  invoked  as  guides  to 
proceedings  in  equity,  they  ought  to  be  applied  only  so  far  as  the 
ends  of  justice  will  allow.  The  warranty  under  consideration  is 
not  a  warranty  in  fact,  but  a  warranty  by  implication  of  law  only. 
The  law  raises  the  implication  for  the  attainment  of  justice  ;  and 
the  implication  should  cease  whenever  its  application  will  work 
injustice.  To  hold  Mrs.  Walker  estopped  to  claim  dower  in  this 
case  by  reason  of  an  implied  warranty  would  be  unjust  to  her ; 
but  to  award  it  to  her  in  accordance  with  the  provisions  of  our 
statute  in  respect  to  improvements  made  subsequent  to  alienation 
by  the  husband,  and  decreeing  contribution  by  all  the  co-parti- 
tioners to  recompense  Mrs.  Hall  for  the  loss  of  her  equal  propor- 
tion of  the  estate,  exclusive  of  the  dower  estate  of  Mrs.  Walker, 

will  do  justice  to  all 

"  The  case  of  Woodbridge  v.  Banning,  before  referred  to,  was 
closely  analogous  to  this.  There  a  partition  was  had  between 
parties  as  heirs  of  Anthony  Banning,  deceased.  Subsequently  a 
spoliated  will  of  the  common  ancestor  was  established  and  admitted 
to  probate.  And  in  an  action  by  a  devisee  under  the  will,  who 
had  been  a  party  to  the  proceeding  in  partition,  to  recover  lands 
which  the  partition  had  assigned  to  other  parties,  he  was  held  not 
to  be  estopped  by  the  proceedings  in  partition.  I  think  I  am  not 
mistaken  in  saying,  however,  that  in  that  case  the  common-law 
doctrine  of  implied  warranty  between  co-partitioners  escaped  the 
attention  of  the  court.  Had  it  been  otherwise,  the  reasons  given 
for  the  decision  would  probably  have  been  modified  ;  but  the 
decision  would  have  been  the  same." 
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It  must  be  understood,  however,  that  this  doctrine  respecting 
the  passing  of  after-acquired  titles  by  deeds  of  release  and  quit- 
claim is  merely  personal  in  'its  operation,  taking  effect  only  be- 
tween the  grantor  and  grantee  and  their  privies,  though  it  may  be 
otherwise  in  the  cases  above  presented,  where  the  deed  operates 
like  the  feoffment.  The  modern  covenant  of  warranty  does  not 
pass  the  land  as  to  subsequent  purchasers  without  notice.  The 
point  will  be  comprehended  by  a  reference  to  some  of  the  cases. 

In  Buckingham  v.  Hanna,^  it  appeared  that  one  Ramey,  having 
no  title,  executed  a  mortgage  of  the  land  in  controversy,  with 
warranty,  to  the  plaintiff,  and  that  afterwards  the  legal  title  came 
to  him  (Eamey).  Subsequently  this  legal  title  was  divested  and 
vested  in  one  Eveland  (who  had  been  owner  of  a  paramount 
equitable  title  to  the  premises),  by  proceedings  in  chancery ;  and 
the  question  now  arose  in  the  present  case  whether  Eveland  took 
the  title  unencumbered  with  the  estoppel  created  by  the  mortgage 
to  the  plaintiff.    The  court  decided  the  question  in  the  affirmative.^ 

This  subject  was  clearly  and  forcibly  presented  by  Mr.  Justice 
Gibson  in  a  case  before  the  Supreme  Court  of  Pennsylvania.^ 
"  The  material  question,"  said  he,  "  which  arises  out  of  the  facts 
of  this  case  is,  whether  the  conveyance  from  Judge  Wilson  to  Mr. 
Chew,  and  the  subsequent  conveyance  of  the  legal  title  by  Jere- 
miah Parker  to  Judge  Wilson,  vested  a  title  in  Mr.  Chew,  clear  of 
the  encumbrance  of  the  mortgage 

"  What  is  the  nature  of  the  estate  which  Mr.  Chew  acquired  by 
the  conveyance  from  Judge  Wilson  ?  When  that  conveyance  was 
executed,  the  legal  title  was  in  Jeremiah  Parker,  by  patents  from 
the  commonwealth ;  and  Judge  Wilson,  having  nothing  but  an 
equitable  title  under  the  articles,  could  convey  nothing  more. 
His  deed,  therefore,  passed  to  Mr.  Chew  only  an  equitable  title. 
But  it  is  said  the  subsequent  conveyance  from  Jeremiah  Parker  to 
Judge  Wilson  enured  to  the  benefit  of  Mr.  Chew.  It  did  so,  but 
only  in  equity,  and  to  entitle  him  to  call  for  a  conveyance  from 
Judge  Wilson,  and  not  as  vesting  the  title  in  him  of  itself,  as  con- 
tended, by  estoppel.  The  facts  presented  constitute  the  ordinary 
case  of  a  conveyance  before  the  grantor  has  acquired  the  title  ;  in 

1  2  Ohio  St.  551.  to  a.  bona  fide  purchaser,  the  doctrine  of 

"  A  fortiori,  where  a  person  without  title  estoppel  does  not  defeat  the  trust  estate. 

conveys  with  warranty,  and  afterwards  re-  Burchard  v.  Hubbard,  II  Ohio,  316. 

ceives  title  as  trustee  from  the  rightful        '  Chew  v.  Barnet,  11  Serg.  &  E.  389. 

owner,  for  the  purpose  of  transmitting  it 
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which  the  conveyance  operates  as  an  agreement  to  conyey,  which, 
when  the  title  has  been  subsequently  acquired,  may  be  enforced  in 
chancery.  But  Judge  Wilson's  act  could  not  prejudice  the  origi- 
nal vendors,  who  had  a  title  under  the  articles  to  call  on  him  for 
a  mortgage  to  secure  the  purchase-money.  In  equity,  whatever 
ought  to  be  done  is  considered  as  actually  done ;  and  this  maxim 
is  of  peculiar  force,  and  the  foundation  of  all  equitable  practice, 
in  this  State,  where  we  have  no  court  of  chancery  to  compel  per- 
formance of  what  a  party  ought  in  conscience  to  perform  ;  but  it 
is  so  only  for  the  purpose  of  giving  parties  a  common-law  remedy 
on  an  equitable  title,  and  not  of  affecting  their  rights,  for  in  every 
other  respect  the  distinction  between  legal  and  equitable  title  is  as 
accurately  marked  and  as  carefully  preserved  here  as  in  England. 
For  the  purpose  of  maintaining  an  ejectment,  therefore,  Mr.  Chew  is 
to  be  considered  as  having  got  in  the  legal  title,  but  for  no  other 
purpose  whatever, 

"  But  it  is  argued  that  as  the  deed  to  Mr.  Chew  contains  a  cove- 
nant for  further  assurance,  it  is  to  be  considered  as  a  covenant  to 
stand  seized,  to  the  use  of  the  grantee  ;  and,  consequently,  that  the 
estate  was  executed  in  him  as  soon  as  the  seizin  arose  out  of 
which  the  ixse  was  to  be  served.  It  is  true  that  no  particular  form 
of  words  is  essential  to  a  conveyance  to  uses ;  but  the  deed,  if  it 
cannot  operate  in  one  way,  may  in  another,  to  effectuate  the  man- 
ifest intention  of  the  grantor.  But  here  there  is  not  a  single  fea- 
ture of  a  covenant  to  stand  seized,  the  consideration  of  which  is 
always  blood  or  marriage ;  nor  is  there  any  of  a  bargain  and  sale, 
where  the  consideration  is  valuable  ;  for  in  every  conveyance  to 
uses,  the  covenantor  or  bargainor  must  be  seized  of  the  legal  es- 
tate at  the  time,  as  the  use  must  arise  out  of  such  seizin.  In  the 
case  of  a  conveyance  before  the  grantor  has  acquired  the  title,  the 
legal  estate  is  not  transferred  by  the  Statute  of  Uses  ;  but  the  con- 
veyance operates,  as  I  have  said,  as  an  agreement,  which  the 
grantee  is  entitled  to  have  executed  in  chancery,  as  was  decided 
in  Whitfield  v.  Fausset.^  Mr.  Chew,  therefore,  never  acquired 
anything  but  Judge  Wilson's  equitable  title ;  and  he  held  it  sub- 
ject to  the  countervailing  equities  to  which  it  was  subject  in  the 
hands  of  Judge  Wilson  himself." 

In  a  case  before  the  Supreme  Court  of  New  York,^  Marcy,  J., 
in  delivering  the  opinion  of  the  court,  had  occasion  to  say  :  ".It  is 

1  1  Ves.  Sr.  391.  2  Jackson  v.  Bradford,  4  Wend.  619. 
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very  clear,  both  from  reason  and  authority,  that  no  title  passes  by 
the  deed  of  an  heir  apparent  or  presumptive  to  lands  that  may 
afterwards  descend  to  him  on  the  death  of  his  ancestor ;  yet  the 
heir  may  be  barred  by  his  deed  from  recovering  such  lands. 
Where  the  deed  is  by  warranty,  the  warranty  will  rebut  and  bar 
the  grantor  and  his  heirs  of  a  future  right.  This  is  not  because  a 
title  ever  passes  by  such  a  grant,  but  the  principle  of  avoiding  cir- 
cuity of  action  interposes  and  stops  the  grantor." 

The  same  principle  appears  in  Stokes  v.  Jones.^  This  was  an 
action  of  ejectment  brought  under  the  following  circumstances : 
The  land  in  question  having  been  patented  from  the  government, 
and  but  partly  paid  for,  was  conveyed  by  deed  of  gift,  in  fraud  of 
creditors,  to  the  plaintifiF,  with  a  clause  of  warranty.  Subsequently 
the  land  was  forfeited  to  the  government  by  reason  of  non-payment 
of  the  purchase-price.  After  this,  the  fraudulent  grantor  entered 
and  patented  the  land  again,  and  sold  to  the  defendant,  who  had 
no  notice  of  the  prior  transaction.  It  was  now  contended  by  the 
plaintiff  that  this  title  enured  to  him,  and  that  the  defendant  was 
estopped  to  deny  the  claim.    The  court,  however,  ruled  otherwise. 

This  case  having  gone  to  the  Supreme  Court  a  second  time,^ 
the  former  decision  was  reaffirmed.  Chilton,  0.  J.,  speaking  for 
the  court,  now  said :  "  We  then  held  that  if  the  deed  from  John 
Stokes,  Sr.,  to  his  son,  the  plaintiff,  was  fraudulent,  it  could  not, 
by  virtue  of  the  covenant  of  warranty  contained  in  it,  operate 
against  his  creditors  or  subsequent  purchasers,  so  as  to  protect  his 
future  acquisition  of  title  from  them.  The  voluntary,  fraudulent 
estoppel  is  as  impotent  to  defeat  the  just  claims  of  creditors  or 
bona  fide  purchasers  for  a  valuable  consideration,  as  the  deed 
would  be  had  it  contained  no  covenant  out  of  which  the  estoppel 
is  supposed  to  arise.  A  party  cannot  do  by  circuity  and  indirec- 
tion what  the  law  forbids  to  be  directly  done.  He  cannot  avoid 
the  claims  of  creditors  or  bona-  fide  purchasers  by  conveying  with 
warranty  to  defraud  them,  and  afterward  acquiring  the  title. 
The  deed  being  fraudulent  is  void  as  to  the  defendant,  and  wholly 
inoperative,  except  as  between  the  parties  to  it." 

The  question  came  before  the  Supreme  Court  of  Georgia  in  the 
year  1855.  One  Pyncheon,  having  no  title,  conveyed  a  tract  of 
land,  with  warranty,  to  the  plaintiff.  Subsequently,  having  ac- 
quired the  title,  he  conveyed  the  tract  to  the  defendant.    The  first 

1  18  Ala.  734;  S.  C.  21  Ala.  731.  =  21  Ala.  731,  738. 
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grantee  now  brought  ejectment  against  the  second.  It  does  not 
appear  from  the  report  of  the  case  that  the  warranty  to  the  plain- 
tiff extended  to  future  interests  in  the  grantor.  The  decision  was 
in  favor  of  the  defendant  on  this  point. 

The  court,  by  Mr.  Justice  Lumpkin,  referring  to  the  discussion 
of  the  subject  by  the  American  editors  of  Smith's  Leading  Cases,^ 
said :  "  Tlie  conclusion  of  the  whole  matter  is,  that  when  lands  are 
sold  by  any  of  the  modern  conveyances,  in  which  the  grantor  had 
nothing  at  the  period  of  executing  the  deed,  the  title  which  he 
may  subsequently  acquire  does  not  pass  to  the  grantee  by  estoppel, 
nor  entitle  him  to  recover  in  ejectment  brought  against  a  stranger ; 
that  a  conveyance,  made  under  such  circumstances,^  does  not 
debar  the  warrantor  or  his  heirs  from  recovering  under  any  right 
or  title  not  vested  in  the  grantor  at  the  time  of  making  the  con- 
veyance ;  .  .  .  .  that  in  no  case  can  this  doctrine  be  made  to 
operate  against  a  purchaser  without  notice  and  for  valuable  con- 
sideration ;  and  that  if  it  be  held  in  any  of  the  States  of  the 
Union,  that  where  there  can  be  passed  to  a  mere  stranger,  by  way 
of  grant  or  release,  or  under  the  Statute  of  Uses,  a  full  legal  title  to 
land  subsequently  acquired  by  the  grantor,  but  not  vested  iu  inter- 
est in  him  at  the  time  of  the  grant,  the  reason  for  its  transmission 
must  be  sought  in  peculiar  custom  or  particular  legislative  enact- 
ment, and  not  in  the  common  law  nor  under  the  Statute  of 
Uses." 

But  there  is  another  difficulty  in  the  way  of  holding  that  our 
modern  conveyances  with  warranty  operate  as  conveyances  of 
after-acquired  interests  against  subsequent  purchasers,  namely,  the 
Statute  of  Frauds.^  "  Suppose,  in  this  case,"  said  Mr.  Justice 
Banning,  in  the  case  cited,  "  that  Baugh,  at  the  time  when  he 
made  the  first  of  the  two  deeds,  had  verbally  said  to  the  donee  in 
that  deed, '  I  have  no  title  to  this  land,  but  I  expect  to  get  a  title 
to  it  before  long,  and  I  now  agree  that  this  deed  which  I  have 
made  to  you  shall  be  an  estoppel  upon  me,  so  as  to  prevent  me, 
when  I  do  get  a  title,  from  saying  that  the  land  is  mine,  and  not 
yours  ;  and  I  further  agree  that  this  estoppel  shall  be  to  you  a 
conveyance  to  you  of  that  title,  as  soon  as  I  acquire  the  title.'  Is 
it  not  most  clear  that  upon  this  verbal  agreement  or  promise  of 

1  6th  Am.  cd.  pp.  718  et  seq,  »  Faircloth  v.  Jordan,  18  Ga.  350. 

"  Without  warranty  as  to  future  inter- 
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Baugh's  no  action  could  be  brought  '  whereby  to  charge '  Baugh  ? 
But  if  the  law  be  such  that  a  person  cannot  verbally  make  an 
agreement  so  as  to  render  himself  chargeable  in  a  particular  way, 
can  it  yet  be  said  to  be  such  that  it  will  render  him  chargeable  in 
that  very  way,  without  the  existence  of  so  much  even  as  a  verbal 
agreement  on  his  part  to  be  chargeable  that  way  ? "  ^ 


1  See  also  Bivins  v.  Vinzant,  15  Ga. 
521,  in  which  the  coart,  Banning,  J.,  cite 
with  approval  the  following  passage  from 
the  note  of  the  American  editors  of  Smith's 
Leading  Cases  ;  "  But  it  nowhere  appears 
that  the  effect  of  a  warranty  in  a  conveyance, 
void  for  the  want  of  i-  present  estate,  was 
to  act  as  an  estoppel  and  transmit  an  inter- 
est, subsequently  acquired ;  since  if  such 
had  been  its ,  operation,  the  common-law 
rule,  under  which  a  contingent  or  future 
estate  could  not  be  passed  by  a  mere  deed 
to  a  stranger,  would  have  been  in  all  re- 
spects nugatory."  See  2  Smith's  L.  C. 
pp.  727,  728,  6th  Am.  ed. 

The  learned  judge  then  says :  "  It  may 
be  added  that  if  a  warranty  estops  the 
warrantee  to  say  the  warrantor  had  noth- 
ing in  the  land,  it  equally  estops  the  war- 
rantee from  suing  the  warrantor  for  a 
breach  of  the  warranty ;  for,  in  suing  him 
for  such  breach,  the  warrantee  has,  in 
effect,  to  say  that  he  (the  warrantor)  had 
nothing  in  the  land  when  he  made  the 
warranty." 

He  mentions  the  fact  also,  that  under 
the  registry  acts  a  younger  deed,  well  re- 
corded, takes  precedence  of  an  elder  deed, 
not  well  recorded,  instead  of  working  an 
estoppel  against  one  who  purchases  from 
the  grantor,  after  he  has  acquired  a  title ; 
and  that  was  the  case  before  the  court. 
See,  upon  this  point,  Faircloth  v.  Jor- 
dan, 18  Ga.  350,  352,  where  the  court 
say :  "  The  doctrine  that  the  donee  in  the 
younger  of  two  deeds  for  the  same  land, 
made  by  the  same  donor,  is  estopped  from 
insisting  that  the  land  was  not,  by  the 
older  deed,  conveyed  to  the  donee  in  that 
deed,  is  in  direct  conflict  with  much  of  the 
law  contained  in  our  registry  acts.  In 
those  acts  is  to  be  found  this  rule,  that 
a  younger  deed,  if  duly  recorded,  is  to 


take  precedence  of  an  older  deed,  if  not 

duly  recorded This  rule,  as  to  the 

cases  that  fall  within  it,  is  in  direct  con- 
flict with  the  aforesaid  doctrine  of  estop- 
pel. And  what  cases  fall  within  it  1  Cases 
in  which  the  donor  of  the  land  owned  the 
land  at  the  time  when  he  made  the  first 
of  the  two  deeds ;  how  much  more,  then, 
in  cases  in  which  the  donor  did  not,  at 
that  time,  own  the  land,  but  had  come  to 
own  it  at  the  time  when  he  made  the 
second  deed." 

Upon  this  point  Mr.  Eawle,  in  his  ex- 
cellent work  on  Covenants  for  Title,  p. 
430,  3d  ed.,  says :  "  This  result  [of  pass- 
ing an  after-acquired  title  as  against  a 
subsequent  purchaser],  if  applied  to  the 
case  of  a  bona  fide  purchaser  without  no- 
tice, cannot  harmonize  with  the  spirit  of 
the  registry  acts  in  force  in  this  country, 
and  leads  to  the  position,  which  certainly 
cannot  be  considered  as  tenable,  that  a 
person  must  search  the  registry  of  deeds, 
not  only  from  the  time  when  his  grantor 
acquired  title,  but  also  for  a  series  of 
years  before  that  time,  in  order  to  discover 
whether  he  had  previously  made  any  con- 
veyance, though  without  title,  to  any  other 
person;  for  if  he  have,  that  person^will, 
according  to  this  doctrine,  hold  the  estate 
as  against  this  purchaser.  And  if  the  prop- 
erty has  passed  through  several  hands,  a 
similar  search  must  be  made  with  respect 
to  every  one  through  whose  hands  the  title 
has  thus  passed."  Beferring  in  a  note  to 
White  V.  Patten,  24  Pick.  324,  where  this 
argument  was  urged  but  disregarded,  he 
says  that  such  an  application  as  was  given 
in  that  case  respecting  after-acquired  ti- 
tles and  subsequent  purchasers,  obviously 
strikes  a  decisive  blow  at  the  protection  in- 
tended to  be  afforded  by  the  registry  acts. 
However,  he  further  refers  to  the  fact  that 
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But  the  rule  iu  this  class  of  cases  is  otherwise  in  the  case  of 
subsequent  purchasers  from  the  grantor,  if  they  are  affected  with 
notice  of  the  prior  conyeyance.^  In  Phelps  v.  Kellogg,  which  was 
an  action  of  ejectment,  one  Bogardus,  from  whom  the  plaintiff 
derived  title,  having  no  title,  conveyed  the  land  in  question  with 
covenants  that'  any  future  titles  which  he  might  acquire  should 
enure  to  his  grantee ;  and  the  deed  was  duly  recorded.  Subse- 
quently he  obtained  the  title  to  the  land.  He  died  several  years 
afterwards,  and  a  deed  of  the  premises  was  then  made  under 
which  the  defendant  claimed.  The  court  decided  in  favor  of  the 
plaintiff. 

The  chief  justice,  referring  to.  but  one  of  the  deeds,  said  that  it 
clearly  operated  to  pass  the  after-acquired  title.  It  contained  an 
express  covenant  to  this  effect,  which  ran  with  the  land,  and 
bound  all  persons  with  notice,  deriving  title  to  the  premises 
through  the  grantor.  The  deed  under  which  the  plaintiff  claimed- 
was  recorded  long  before  that  through  which  the  defendant  de- 
rived title  was  executed.  The  second  grantee  and  those  in  privity 
with  him,  therefore,  had  notice  of  the  prior  deed  and  its  cove- 
nants.^ 

The  fact  that  the  grantee  has  an  election  to  sue  for  a  breach  of 
the  covenants,  after  title  perfected  in  the  grantor,  also  indicates 
that  there  has  been  no  actual  transmission  of  title  ;  and  this  sub- 
ject came  before  the  Supreine  Court  of  Massachusetts  in  the  case 
of  Blanchard  v.  EUis,^  an  action  upon  the  covenants  against  en- 
cumbrances in  a  deed  of  conveyance.  It  appeared  that,  at  the 
execution  of  the  deed,  the  premises  were  under  attachment  by 
one  Hill  against  the  party  under  whom  the  defendants  derived 
title ;  that  execution  was  levied  iipon  the  land  and  possession  de- 
livered to  Hill.     The  title  having  become  absolutely  vested  in 

the  subsequent  purchaser  in  that  case  had  '  See  also  Grtat  Falls  Co.».  Worster,  15 

notice  of  the  prior  conveyance;   so  that  N.  H.  452;  Bivins  u.  Vinzant,  15  Ga.  521, 

the  case  was  perhaps  correctly  decided  supra,  p.  359;  Way  w.  Arnold,  18  Ga.  181  ; 

upon  its  facts.    This  point  will  now  be  White  v.  Patten,  24  Pick.  324;  Jarvis  v. 

presented  in  the  text.     See  also  Charnley  Aikens,  25  Vt.  635 ;  Douglass  v.  Scott,  5 

V.  Hansbury,  13  Penn.  St.  16.  Ohio,  195. 

1  Wark  V.  Willard,  13  N.  a  389 ;  Phelps  »  1  Gray,  195.  See  also  Tucker  v.  Clarke, 

o.  Kellogg,  15  III.  131.    This  case  had  been  2  Sandf.  Ch.  96 ;  Bingham  v.  Weiderway, 

before  the  court  under  a  different  state  of  1  Comst.  509 ;  Burton  v.  Keeds,  20  Ind. 

facts,  by  the  title  of  Frink  «.«Darst,  and  87. 
will  bs  found  in  14  111.  304.    See  also 
Gochenour  v.  Mowry,  33  111.  331. 
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Hill,  he  made  a  deed  of  the  premises  in  dispute  to  the  defendants, 
with  covenants  of  warranty.  The  defendants  now  contended  that 
this  deed  vested  the  property  in  the  plaintiff  by  estoppel,  so  as  to 
preclude  them  from  suing  upon  the  covenants.  But  the  court 
held  that  the  action  was  proper. 

Mr.  Justice  Thomas  thus  stated  the  opinion  of  the  court: 
"  Supposing  it  to  be  well  settled,  that,  if  a  new  title  come  to  the 
grantor  before  the  eviction  of  his  grantee,  it  would  enure  to  the 
grantee,  and  not  deciding,  because  the  case  does  not  require  it, 
whether  the  grantee,  even  after  eviction,  might  elect  to  take  such 
new  title,  and  the  grantor  be  estopped  to  deny  it,  we  place  the 
decision  of  this  case  on  this  precise  ground,  that  where  a  deed  of 
land  has  been  made,  with  covenants  of  warranty,  and  the  grantee 
has  been  wholly  evicted  from  the  premises  by  a  title  paramount, 
the  grantor  cannot,  after  such  entire  eviction  of  the  grantee,  pur- 
chase the  title  paramount,  and  compel  the  grantee  to  take  the 
same  against  his  will,  either  in  satisfaction  of  the  covenant  against 
encumbrances,  or  in  mitigation  of  damages  for  the  breach  of 
it 

"  And  we  are  satisfied,  upon  examination  of  the  authorities,  that 
no  case  will  be  found  which  carries  the  doctrine  of  estoppel  to  the 
length  claimed  by  the  defendants,  which  in  fact  estops  the  grantee, 
and  leaves  a  right  of  election  ^  in  the  grantor.  The  case  of  Bax- 
ter V.  Bradbury  ^  has  been  strongly  pressed  upon  us  as  a  decision 
of  the  very  question  at  issue.  If  this  were  so,  the  question  hav- 
ing reference  to  the  title  to  land  in  that  State,  the  decision,  on 
that  ground,  as  well  as  from  our  respect  for  that  court,  would  be 
entitled  to  the  highest  consideration,  if  indeed  it  wfere  not  conclusive. 
But  though  there  are  dicta  in  that  case,  which  state  the  doctrine 
very  broadly,  the  case  itself  differs  materially  from  the  one  at  bar. 
That  was  an  action  for  a  breach  of  the  covenant  of  seizin  in  a 
deed  of  warranty,  with  a  mortgage  back  of  the  premises,  of  the 
same  date,  to  the  grantor'.  The  ground  taken  by  the  counsel  of 
the  defendant,  and  upon  which  the  court  seem  to  have  proceeded 
in  their  judgment,  was,  that  there  never  had  been  any  interruption 
of  the  possession  of  the  plaintiff.  In  seeking  to  deduce  from  that 
case  a  rule  for  our  guidance,  this  circumstance  must  be  deemed 
most  material ;  as  for  a  breach  of  this  covenant  against  encum- 

^  To  purchase  the  paramount  title,  or        '  20  Maine,  260. 
not. 
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brances,  nominal  damages  only  could  be  recovered,  unless  the 
plaintiff  had  been  evicted  by  title  paramount,  or  had  actually  dis- 
charged the  encumbrance. 

•  "  The  court,  in  the  case  of  Baxter  v.  Bradbury,  refer  to  a  state- 
ment of  the  result  of  the  authorities  by  the  late  Chief  Justice 
Parker,  in  the  case  of  Somes  v.  Skinner.^  An  examination  of  the 
whole  opinion  in  that  case  would  lead  us  to  infer  that  this  state- 
ment was  not  made  without  some  misgiving  and  distrust.  The 
precise  question  now  under  consideration  was  not  before  the  court, 
and  what  in  that  part  of  the  case  was  decided  was,  that  where  a 
title  has  enured  by  estoppel  it  will  avail  the  grantee,  not  only 
against  the  grantor  and  his  heirs,  but  strangers  who  usurp  posses- 
sion without  right ;  and  under  the  facts  of  the  case,  and  in  the 
view  in  which  it  was  applied,  there  is  no  occasion  to  reconsider  the 
rule  there  stated."  ^ 

But  that  a  specific  conveyance  in  fee,  especially  if  with  general 
warranty,  operates,  like  the  feoffment,  to  pass  an  estate  against  sub- 
sequent purchasers  from  the  grantor,  after  title  acquired,  appears 
from  Cole  v.  Raymond.*  This  was  a  petition  by  Cole  for  partition 
of  certain  land,  of  which  he  claimed  one  eighth  in  fee,  under  a 
deed  from  Benjamin  Fletcher  to  him,  made  and  delivered  since 
the  death  of  Joseph  Fletcher,  Benjamin's  father.  This  deed  pur- 
ported to  convey  all  the  title  which  accrued  to  the  grantor  as  heir 
of  his  mother  ;  which  would  have  been  an  eighth  interest,  had  not 
other  circumstances  intervened.  It  appeared  that  Joseph  Fletcher, 
the  father,  being  possessed  of  a  life  estate  only  in  the  premises, 
had  conveyed  them  in  fee  simple,  with  covenants  of  warranty,  to 
persons  under  whom  the  respondents  claimed.  It  further  appeared 
that  Joseph  Fletcher,  being  thus  bound  by  the  covenant  of  war- 
ranty, executed  a  will,  making  his  son  Benjamin  residuary  devisee 
and  sole  executor,  and  thereupon  Benjamin  gave  bond  to  pay  all 
his  father's  idebts  and  legacies,  expressly  taking  upon  himself  the 
obligation  of  such  warranty.  He  had  in  the  mean  time  acquired  a 
good  title  in  fee,  by  inheritance  from  his  mother. 

Chief  Justice  Shaw,  speaking  for  the  court,  said  :  "  It  is  a  well- 
established  rule  of  law,  that  although  a  deed,  as  a  present  convey- 
ance, transfers  only  the  title  which  the  grantor  then  has,  yet  if  it 

1  3  Pick.  52.  770,  773,  n,  dictum  to  tho  contrary  of  the 

*  See  also  Buffum  v.  Hutchinson,  1  Allen,     doctrine  maintained. 
58.    There  is,  in  Bean  v.  Welsh,  17  Ala.        <'  9  Gray,  217. 
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is  a  deed  in  fee,  with  warranty,  it  has  a  further  operation  as  a 
covenant  real,  running  with  the  land,  by  which  the  grantor  and 
his  heirs  are  bound  to  make.it  good,  so  that  if  the  grantor  has  no 
good  and  sufficient  title  to  the  estate,  yet  if  he  or  they  afterwards 
acquire  a  good  title,  it  forthwith  enures  to  the  benefit  of  the 
grantee,  to  the  same  extent  as  if  the  grantor  and  warrantor  had 
had  the  same  good  title  at  the  date  of  the  grant  and  warranty,  to 
operate  by  way  of  estoppel,  if  the  action  be  brought  in  such  form 
that  it  may  be  pleaded  by  way  of  estoppel ;  otherwise  by  way  of 
rebuttal  to  the  claim  of  any  one  bound  by  such  warranty."  ^  The 
result,  the  chief  justice  said,  was  that  no  estate  passed  by  the 
deed  of  Benjamin  Fletcher  to  the  petitioner. 

The  question  has  been  raised  whether  this  doctrine  concerning 
after-acquired  titles  is  applicable  in  the  case  of  a  simple  sale  of 
personal  property ;  and  although  it  has  been  thought  to  be  so  ap- 
plicable in  South  Carolina,^  and  in  New  York,*  the  better  opinion 
seems  to  be  the  other  way.*  Mr.  Baron  Parke  doubted  the  doc- 
trine in  Bryans  v.  Nix  ;  ^  and  the  American  editors  of  Smith's 
Leading  Cases,  at  the  point  just  referred  to,  add  that  the  law  that 
no  interest  can  pass,  either  in  lands  or  chattels,  whiCli  is  not  vested 
at  the  time  when  it  is  granted  or  sold,  would  be  futile  if  its  oper- 
ation could  be  evaded  by  construing  the  mere  grant  or  sale  as  an 
estoppel. 

1  Bates  V.  Norcross,  17  Pick.  14.  *  2  Smith's  L.  C.  742,  6th  Am.  ed. 

2  Frazer  v.  HiUiard,  2  Strob.  309.  ^  4  Jiees.  &,  W.  775,  794. 
8  Gardiner  v.  Suydam,  7  N.  Y.  357, 363. 

See  Kimberly  v.  Patchin,  19  N.  Y.  330, 339. 
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CHAPTER   XIII. 

RELEASE   OF  DOWER. 

Lastly,  the  rule  that  a  party  shall  not  be  permitted  to  dispute 
his  deed  applies  to  the  case  of  a  married  woman  who  relinquishes 
her  right  of  dower  in  the  lands  of  her  husband.^ 

In  the  case  of  Stearns  v.  Swift,  the  wife  had  joined  with  her 
husband  "  in  token  of  her  relinquishment  of  dower,"  when  in 
fact  the  husband  had  previously  parted  with  all  his  interest  in  the 
premises  to  the  grantee  in  the  present  deed  ;  and  this  deed  con- 
tained no  words  of  grant  on  the  part  of  the  wife.  The  court  held 
that  she  was  estopped  to  claim  dower. 

Mr.  Justice  Wilde  said  that  it  was  no  valid  objection  to  the 
operation  of  the  deed,  on-the  part  of  the  wife,  that  her  husband 
had  no  right  or  title  to  the  land  at  the  time  of  its  execution.  It 
was  not  essential  that  the  sale  by  the  husband,  and  the  relinquish- 
ment of  dower  by  the  wife,  should  be  made  by  the  same  deed,  or 
at  the  same  time.^  Nor  was  it  any  objection  that  the  deed  of  the 
wife  was  a  mere  release,  without  words  of  grant ;  for  it  operated 
by  way  of  estoppel,  and  not  by  way  of  grant. 

Where  the  husband  conveys  his  wife's  land  in  his  own  name 
only,  and  the  wife  merely  afiBxes  her  signature  and  seal  to  the 
deed,  in  token  of  her  relinquishment  of  all  her  right  in  the  bar- 
gained premises,  the  wife  is  not  estopped  to  claim  the  land 
after  her  husband's  death.' 

Chief  Justice  Shaw,  in  the  case  cited,  said,  that  by  law  and  iisage 
the  deed  of  the  husband  and  wife,  conveying  the  wife's  estate,  had 
been  deemed  sufficient ;  but  it  had  also  been  steadily  held  that,  to 
have  this  effect,  the  wife  must  have  joined  in  the  deed ;  that  is, 
it  must  appear  that  both  husband  and  wife  were  parties  to  the 
efficient  and  operative  parts  of  the  instrument  of  conveyance,  and 

I  Stearns  v.  Swift,  8  Pick.  532 ;  Farley  husband  in  the  deed,  see  Lothrop  v.  Foster, 

o.  Eller,  29  Ind.  322 ;  Usher  v.  Eichardson,  51  Maine,  367. 
29  Maine,  415.    That  the  wife  is  not  es-         "  Fowler  t>.  Shearer,  7  Mass.  14. 
topped  to  claim  dower  without  a  release  of        »  Bruce  v.  Wood,  1  Met.  542. 
the  same,  even  though  she  join  with  the 
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tliat  it  was  not  sufficient  that  her  name  was  annexed,  as  express- 
ing her  assent  to  the  act  of  her  husband,  and  without  words  ex- 
pressing her  formal  participation  in  the  granting  part  of  the  deed.^ 

The  question  was  considered  by  the  Supreme  Court  of  Ohio,  in 
Woodworth  v.  Paige,^  whether  a  wife  who  releases  dower  in  a 
deed  made  without  consideration,  and  to  defraud  her  husband's 
creditors,  was  estopped  to  claim  dower  against  a  purcliaser,  for  a 
valuable  consideration,  from  the  grantee.  The  case  did  not  turn 
upon  this  point ;  but  as  it  is  one  that  is  likely  to  arise  at  any  time, 
the  view  of  the  court  is  given. 

"  It  would  seem  obvious,"  said  Thurman,  C.  J.,  in  delivering 
judgment,  "  that  if  the  deed  of  the  husband  and  wife  was  exe- 
cuted for  a  sufficient  consideration,  and  was  invalid  only  by  reason 
of  the  intent  to  defraud  creditors,  she  ought  to  be  barred  of  her 
dower  as  against  the  grantee  and  his  privies.  Tor  as  between  her 
and  them,  there  is  no  reason  why  her  release,  made  for  a  sufficient 
consideration,  should  be  avoided.  But  the  case  is  quite  diflferent, 
I  apprehend,  where  there  is  no  consideration  to  uphold  the  deed  ; 
and  it  can  only  be  upheld  by  the  application  of  the  doctrine  that, 
as  between  fraudulent  grantor  and  grantee,  the  title  of  the  latter 
is  good.  For  why,  and  in  what  sense,  is  the  deed  fraudulent  ? 
And  why  is  it  that  the  title  of  the  grantee,  who  has  paid  no  con- 
sideration, is  nevertheless  good  ?  It  is  fraudulent  simply  because 
it  is  an  attempt  to  place  the  property  beyond  the  reach  of  the  hus- 
band's creditors ;  and  the  title  of  the  grantee  is  good,  except  as 
against  the  creditors,  simply  because  no  court  will  aid  a  party  to 
avoid  his  executed  contract  made  for  a  fraudulent  purpose.  But 
so  far  as  the  wife  is  concerned,  she  places  nothing  beyond  the 
reach  of  the  creditors  to  which  they  are  entitled.  It  is  the  hus- 
band's estate  alone,  and  not  her  dower  right,  that  is  liable  for  his 
debts,  and  that  estate  he  can  convey  without  her  joining  in  the 
deed.  Her  execution  of  the  deed  adds  nothing  to  its  efficacy  so 
far  as  his  estate  is  concerned;  it  simply  releases  her  dower, 
which  the  creditors  have  no  right  to  touch.  How,  then,  can  she 
be  said  to  be  a  fraudulent  grantor  ?  Whom  does  she  defraud, 
either  by  the  deed  or  by  avoiding  it  so  far  as  to  claim  dower  ? 

1  Lithgow  V.  Karenagh,  9  Mass.  161 ;        *  5  Ohio  St.  70. 
Powell  V.  Moiison  &  M.  Co.,  3  Mason,  347  ; 
Lufkin  V.  Curtis,  13  Mass.  223 ;  Kayoaond 
i!.  Eolden,  2  Cash.  264. 
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Not  the  creditors,  for  they  had  no  right  to  her  dower.  Not  tlie 
grantee,  for  he  paid  no  consideration  for  the  conveyance.  Not  a 
purchaser  with  notice  from  the  grantee,  for  such  purchaser  is  in 
no  better  condition  than  the  grantee  himself.  How,  then,  can  it 
properly  be  said  that  the  deed  is  her  executed,  fraudulent  con- 
tract or  conveyance,  against  which  she  ought  not  to  be  relieved, 
when  its  execution  does  not,  and  cannot,  defraud  anybody  ?  " 


PART    III. 


ESTOTPEL   BY   MATTER  IN   PAIS; 


PLEADING,  PRACTICE,  AND  EVIDENCE 


FOR  THE  THREE  DIVISIONS   OF  ESTOPPEL. 


CHAPTER    XIV. 


IN   GENERAL. 


We  have  now  reached  the  extensive  division  of  our  subject, 
termed  estoppel  by  matter  in  pais,  otlierwise  denominated  estoppel 
in  fact,  and  equitable  estoppel.  And  it  is  so  named  in  distinction 
from  the  other  classes  of  estoppel,  because  the  preclusion  arises 
from  matter  of  fact,  evidenced  neither  by  record  of  adjudication 
nor  by  deed. 

Au  estoppel  by  matter  in  pais  may  be  defined  as  an  indisputable 
admission,  arising  from  the  circumstance  that  the  party  claiming 
the  benefit  of  it  has,  in  good  faith  on  his  part,  been  induced,  by 
the  voluntary  intelligent  action  of  the  party  against  whom  it  is 
alleged,  to  change  his  position.  And  the  parties  may  liave  been 
equally  innocent  in  efiecting  this  change  of  position,  or  they  may 
not  have  been  equally  innocent. 

The  words  in  italics  will  indicate  the  general  division  of  the 
subject.  Estoppel  in  the  first  case,  in  its  ordinary  aspect,  flows 
from  a  contract  which  has  been  executed*  on  the  part  of  the 
one  claiming  the  estoppel ;  in  the  second  case,  it  flows  from  au 
external  representation  or  concealment  by  the  party  estopped. 
■  In  the  first  case,  it  precludes  the  party  from  denying  the  truth 
of  a  particular  fact  stated  either  expressly  or  by  implication  in 
the  contract  itself;  in  the  second  case,  it  precludes  the  party 
from  denying  the  truth  of  the  external  fact.  And  in  either 
case  the  estoppel  has  reference  to  a  representation  express  or 
implied. 

We  shall  find,  as  we  proceed  with  this  subject,  especially  in  con- 
sidering the  first  branch  of  it,  a  very  marked  resemblance,  in  some 
particulars,  to  the  preceding  subject  of  Estoppel  by  Deed  ;  while  in 
other  particulars  the  contrast  will  be  equally  strong,  both  with  that 
and  the  subject  of  Part  I.  We  shall  notice  the  essential  feature 
of  a  change  of  position,  to  which  the  party  estopped  has  contrib- 
uted ;  while,  on  the  other  hand,  we  shall  find  a  different  set  of 
rules  in  relation  to  parties  under  disability,  from  any  that  have 

24 
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heretofore  appeared.  We  shall  observe,  also,  the  appearance  of 
the  additional  fact,  in  Estoppel  by  Conduct,  of  misrepresentation 
or  concealment,  by  which  that  branch  is  marked  and  separated 
from  the  rest. 

Before  proceeding,  however,  to  the  consideration  of  these  branches 
of  the  subject,  it  is  proper  to  take  a  glance  at  the  estoppel  in  pais 
of  the  early  common  law.  Lorcf  Coke  names  the  following  instances 
in  which  the  doctrine  arose :  By  livery,  by  entry,  by  acceptance  of 
rent,  by  partition,  and  by  the  acceptance  of  an  estate.^  These  acts 
in  pais  possessed  the  same  conclusive  character  as  tlie  estoppel  by 
record  or  by  deed.  The  feoffment  itself,  at  this  time,  was  an  act 
in  pais,  and  possessed  a  higher  effect  as  an  estoppel  than  the  deed 
which  was  employed  to  perpetuate  its  existence,  or  to  transfer  a 
reversion  in  the  same  land  when  held  by  a  tenant  of  the  feoffor.^ 
But  this  form  of  conveyance  was  terminated  by  the  Statute  of 
Frauds.  The  estoppel  arising  in  cases. of  partition  has  already 
been  considered ;  ^  estoppel  by  livery  and  by  entry  have  become 
obsolete,  at  least  in  America ;  while,  aside  from  the  case  of  par- 
tition, only  one  of  the  instances  mentioned  by  Coke,  estoppel  by 
acceptance  of  rent,  prevails  at  the  present  day.  And  of  this  it  is 
important  to  remark,  that  its  character  is  widely  different  from 
what  it  was  in  the  time  of  Coke.  The  only  rule  of  estoppel  known 
at  this  early  period  of  the  law,  as  has  been  pointed  out  by  an  accom- 
plished writer  (in  a  learned  article,  to  which  we  are  much  indebted, 
upon  the  Estoppel  of  a  Tenant  to  deny  his  Landlord's  Title  *),  was 
that  by  deed.  The  estoppel  by  the  acceptance  of  rent,  as  known 
to  Lord  Coke,  occurred  where  the  landlord  accepted  rent  from  a 
tenant,  who  held  over  after  the  expiration  of  a  lease  by  deed.* 
Such  an  estoppel  depended  upon  the  prior  existence  of  a  deed ; 
while  at  the  present  day  it  is  immaterial  how  the  tenure  arose,  as 
will  abundantly  appear. 

It  will  thus  be  seen  that  the  estoppel  in  pais  of  the  present  day 
has  grown  up  almost  entirely  since  the  time  of  Lord  Coke,  and 
embraces  cases  never  contepiplated  in  that  character  by  him  or 
by  the  lawyers  of  even  much  later  times.  By  analogy  to  the  rule 
that  a  tenant  shall  not  dispute  the  title  of  his  landlord  (and  even 

1  Inst.  352  a.  ber,  1871).   Understood  to  have  been  writ- 

*  2  Smith's  L.  C.  742,  6th  Am.  cd.  ten  by  Mr.  Joseph  Willard,  of  the  Boston 

*  Ante,  pp.  352,  353.  bar. 

*  5  American  Law  Review,  p.  1  (Octo-  '  2  Black.  Com.  209;  3  lb.  175. 
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this  rule  did  not  prevail  in  Coke's  day ;  ^  tlie  only  estoppel  of  a  ten- 
ant being  by,  and  by  virtue  of,  a  deed,  as  we  sliall  see),  a  somewliat 
similar  estoppel  has  been  introduced  in  the  case  of  bailment,  which 
forbids  a  bailee,  in  general  terms,  to  dispute  his  bailor's  title  ;  and 
other  cases  of  a  similar  character  have  arisen.  But  the  most  im- 
portant addition  to  this  branch  of  the  law  has  been  the  class  of 
estoppels  by  conduct.  And  at  the  present  day  no  subject  is  more 
constantly  before  the  courts  than  this. 

"We  now  proceed  to  notice  tlie  Estoppel  upon  Persons  holding 
Eelations  of  Duty  to  Others,  which  will  include  the  cases  of  ten- 
ants, bailees,  and  the  lilce. 

1  Moffat  V.  Strong,  9  Bosw.  57,  65,  per  "Woodruff,  J.;  Duke  v.  Ashby,  7  Hurl.  & 
N.  600,  602.    Pollock,  C.  B. 
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CHAPTER    XV. 

ESTOPPEL   UPON    PERSONS    HOLDING  RELATIONS   OP   TRUST   TO    OTHERS. 

We  shall  first  consider  tlie  most  important  division  of  this  chap- 
ter. 

1.   Ustoppel  of  Tenant  to  deny  Landlord's  Title}- 

"We  have  already  alluded  to  the  fact  that  the  estoppel  now  pre- 
sented is  one  of  modern  origin."  In  the  time  of  Lord  Coke  the 
only  way  in  which  a  tenant  could  be  estopped  to  deny  tlie  title  of 
his  landlord  was  by  the  acceptance  of  a  sealed  lease.  That  this 
estoppel  took  its  rise  from  the  seal,  and  differed  in  origin  from  the 
modern  estoppel,  is  evident  from  the  fact,  that,  in  the  case  of  a 
lease  by  deed-poll,  the  estoppel  was  confined  to  the  party  seal- 
ing ;  while  it  is  quite  certain  that  at  the  present  time  it  is  imma- 
terial to  the  existence  of  the  estoppel  whether  the  lease  be  by 
deed-poll  or  by  indenture,  or  even  whether  there  be  any  written 
lease  at  all.  And  again  the  estoppel  terminated  with  the  expira- 
tion of  the  lease ;  while  at  the  present  day  the  estoppel  continues 
until  the  surrender  of  possession. 

Moreover,  even  though  there  was  a  lease  by  indenture,  no  estop- 
pel arose  against  the  tenant,  except  in  actions  of  which  the  demise 
was  the  gist,  such  as  covenant,  or  in  the  avowry  in  replevin,  and 
similar  cases.  It  arose  only  upon  the  indenture,  and  then  only 
when  the  indenture  was  specially  pleaded  or  replied  to  the  plea  of 
nil  habuit  in  tenementis?  The  estoppel  could  not,  therefore,  arise 
in  debt  for  rent ;  for  the  indenture  could  not  be  the  foundation  of 
such  an  action.  "  How  narrow  and  technical  the  distinction,"  says 
the  writer  in  the  American  Law  Review,  already  referred  to,  "  es- 
tablished by  this  rule  was,  will  appear  on  referring  to  the  ancient 
precedents  of  debt  for  rent.  In  Curson  v.  Faunt,*  the  declaration 
^  avers  a  demise,  setting  out  specifically  the  date,  term,  premises,  and 

1  The  estoppel  upon  the  landlord  has  ing  pages  of  this  chapter;  and  we  recom- 

already  been  presented,  under  Estates  by  mend  a  careful  reading  of  it. 

Estoppel,    ^nte,  pp.  327-334.  =  Palmer  «.  Ekins,  2  Ld.  Raym.  1 550 ; 

'  Ante,  p.  370.     See  also  the  article  al-  Veale  v.  Warner,  1  Wms.  Sound.  325,  n. 

ready  cited  from  the  5th  Am.  Law  Eev.  4 ;  Syllivan  i>.  Stradling,  2  Wils.  208. 

Without  continually  citing  this  article,  we  *  1  Lilly,  Ent.  168  (1698). 
shall  draw  from  it  considerably  in  the  open- 
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rate  of  rent ;  yet  nil  hahuit,  etc.,  was  pleaded,  and  issue  was  joined 
thereon.  In  Offley  v.  Ormes,^  the  indenture  is  set  out  in  full ;  yet 
nil  hahuit,  etc.,  was  a  good  plea Indeed,  the  entire  distinc- 
tion between  the  pleading  when  estoppel  would,  and  when  it  would 
not,  arise,  seems  to  have  been  found  in  the  technical  averment  of 
the  breach ;  that  in  debt  concluding  that  such  an  amount  had 
•accrued  and  was  due,  etc.;  and  that  in  covenant,  that  the  covenant 
recited  had  been  broken,  etc." 

It  is  quite  clear,  then,  that  the  tenant's  estoppel  of  the  present 
day  is  not  the  same  as  that  of  the  early  common  law.  It  seems 
conclusive,  also,  against  the  idea  that  the  modern  estoppel  origi- 
nated in  the  feudal  tenures,*^  that  the  feudal  system  contemplated 
no  less  an  estate  than  a  freehold ;  and  the  extremely  flexible  and 
varied  character  of  the  doctrine  prevailing  at  present  is  in  strong 
contrast  to  the  narrow  technical  rules  of  the  feudal  tenures. 

The  modern  origin  of  the  present  estoppel  is  confirmed  by  the 
cases.  In  the  familiar  case  of  Doe  d.  Knight  v.  Smythe,^ — an 
action  of  ejectment,  —  Dampier,  J.,  said:  "It  has  been  ruled 
often,  that  neither  the  tenant,  nor  any  one  claiming  under  him,  can 
dispute  the  landlord's  title.  This,  I  believe,  has  been  the  rule  for 
the  last  twenty-five  years,  and,  I  remember,  was  so  laid  down  by 
Buller,  J.,  on  the  Western  circuit."  The  case  referred  to  was  per- 
haps Doe  d.  Bristow  v.  Pegge,*  decided  in  1785,  in  which  Buller,  J., 
said :  "  An  objection  has  been  taken  at  the  bar,  that  the  plaintiff  in 
ejectment  must  recover  by  the  strength  of  his  own  title.  Tlfe  old 
cases  certainly  say  so ;  but  for  the  last  forty  or  fifty  years  constant 
exceptions  to  this  rule  have  been  admitted.  One  case,  which  is  re- 
ceived as  clear  law,  is  that  of  a  tenant  who  cannot  set  up  the  title 
of  the  mortgagee  against  the  mortgagor,  because  he  holds  under  the 
mortgagor,  and  has  admitted  the  title.  There  was  a  case  before 
me  at  Guildhall,  and  I  believe  another  upon  the  Oxford  circuit,  of 
the  same  nature,  where  a  lessee  for  years  had  got  possession  of  some 
mortgage  deeds,  and  endeavored  to  set  up  that  title  against  the 
mortgagor ;  but  thougli  this  showed  that  the  plaintiff  had  no  right 
to  recover  against  the  mortgagee,  yet  I  permitted  him  to  do  so  in 
that  instance,  and  the  decision  was  acquiesced  under."  It  seems, 
then,  that  the  origin  of  the  rule  in  ejectment  cannot  be  traced 
further  back  than  to  the  middle  of  the  last  century;  and  the  writer 
in  the  Review,  after  mentioning  this  fact,  states  that  in  actions 

1  lb.  179.  '  4  Manic  &  S.  347  (1816). 

'  1  Washbuni,  Real  Prop.  356.  *  Reported  in  note,  1  T.  R.  758. 
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for  use  and  occupation  the  rule  was  held  a  quarter  of  a  century 
earlier. 

It  is  also  shown  by  the  same  writer  that  the  doctrine  did  not 
originate  from  the  statute  passed  in  1738,  for  the  relief  of  land- 
lords,!  as  was  supposed  by  Mr.  Justice  Woodruff  in  Moffatt  v. 
Strong.'^  And  this  appears  from  the  fact  that  in  Lewis  v.  Willis,^ 
tried  in  1752,  the  case  of  Prichard  v.  Houlditch*  was  referred  to,  • 
to  sustain  a  demurrer  to  a  plea  of  nil  hahuitjn  tenementis,  in  inde- 
bitatus assumpsit  for  use  and  occupation, — a  case  tried  twelve  years 
'prior  to  the  passage  of  the  act.  In  Gibson  v.  Kirk,^  Lord  Denman 
says  that  assumpsit  for  use  and  occupation  was  simply  protected  by 
the  statute  from  being  defeated  by  proof  of  a  certain  rent  under  a 
parol  demise  or  agreement  not  under  seal,  and  that  before  the 
statute  actions  of  assumpsit  for  the  occupation  of  land  had  been 
frequently  held  maintainable.*  The  fact  is  also  mentioned,  that 
debt  for  use  and  occupation  antedated  the  statute. 

The  conclusion,  therefore,  is  that  the  origin  and  character  of  the 
modern  estoppel  of  the  tenant  is  to  be  found  in  this  ancient  action 
of  assumpsit  for  use  and  occupation.  In  this  form  of  action  what 
was  sought  to  be  recovered  was,  not  technically  rent,  but  compen- 
sation from  day  to  day  for  actual  enjoyment.  But  to  the  main- 
tenance of  tl|e  action  the  relation  of  landlord  and  tenant  must  be 
established;  and  when  established,  the  modern  estoppel  in  pais 
arises.  Enjoyment  by  permission  is  the  foundation  of  the  action, 
and  i»,  therefore,  the  foundation  of  the  rule  that  a  tenant  shall  not 
be  permitted  to  dispute  the  title  of  his  landlord. 

1  It  was  enacted  by  §  14  of  this  statute,  lawful  for  all  defendants  in  replevin  to 

that,   "  to   obviate    some    diificulties  that  avow  and  make  cognizance  generally  that 

may   at  times  occur  in  the  recovery  of  the  plaintiiF  in  replevin,  or  other  tenant  of 

rents,  where  demises  are  not  by  deed,  it  the  lands  and  tenements  whereon  such  dis- 

shall  and  may  be  lawful  to  and  for  the  tress  was  made,  enjoyed  the  same  under  a 

landlord,  where  the  agreement  is  not  by  grant  or  demise  at  such  a  certain  rent  dnr- 

deed,  to  recover  a  reasonable  satisfaction  ing  the  term  wherein  the  rent  distrained 

for  the  lands,  tenements,  and  hereditaments  for  incurred,  which  rent  has  been  and  still 

held    or   occupied    by    the  defendant,  In  remains  due,  ....  without  setting  forth 

an  action  on  the  case   [assumpsit]  for  the  further  the  grant,  terms,  demise,  or  title  of 

use  and  occupation  of  what  was  so  held  the  landlord." 

and  enjoyed ;   and  if,  in  evidence,  on  the  ^  9  Bosw.  57,  65. 

trial  of  such  action,  any  parol  demise  or  ^  I  Wils.  314. 

agreement,  not  being  by  deed,  wheron  a  '  Hil.  T.  13  Geo.  1  (1727). 

certain  rent  was  reserved,  shall  appear,  the  '  Q.  B.  840,  855. 

plaintiff  in  such  action  shall  not,  therefore,  «  See  also  Churchward  v.  Ford,  2  Hurl, 

be  nonsuited,  but  may  make  use  thereof  as  &N.446;  Curtis  i-.  Spitty,  1  Bing.  N.  C.  15; 

an  evidence  of  the  quantum  of  damages  to  Beverly  v.  Lincoln  Gaslight  Co.,  6  Ad.  &  B. 

be  recovered."    And  by  5  22,  "  It  shall  be  839,  note ;  Egler  v.  Marsden,  5  Taunt.  25. 
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'  If  we  have  succeeded  in  bringing  out  clearly  the  real  origin  of 
the  modern  tenant's  estoppel,  we  shall  be  prepared  to  proceed  to 
an  examination  of  the  cases.  Let  it,  then,  be  borne  in  mind  that 
two  conditions  are  essential  to  the  existerice  of  the  estoppel :  first, 
possession  ;  secondly,  permission :  and  that  when  these  conditions 
are  present  the  estoppel  arises.^ 

It  will  now  be  an  easy  matter  to  dispose  of  some  of  the'cases. 
In  Davis-  v.  Tyler,^  the  plaintiff  brought  replevin  for  taking  his 
goods.  The  defendant  avowed  the  talcing  as  a  distress  for  rent 
due.  The  plaintiff  pleaded  to  the  avowry  that  the  land  was  not 
the  defendant's  ;  to  which  the  defendant  replied,  by  way  of  estop- 
pel, that  the  plaintiff  had  accepted  from  the  defendant  a  written 
lease  for  the  premises,  signed  by  both  parties,  and  that  the  plaintiff 
occupied  the  premises  under  the  lease.  There  was  a  demurrer  to 
the  replication,  on  the  ground  that  a  sealed  lease  had  not  been 
alleged ;  and  the  demurrer  was  sustained.  The  court  said  that 
no  instrument  in  writing,  not  under  seal,  could  be  pleaded  as  an 
estoppel;  and  that  the  defendant,  therefore,  should  not  have  replied 
the  unsealed  lease  by  way  of  estoppel,  but  should  have  taken  issue 
upon  the  allegation  that  the  premises  were  not  his  freehold. 

The  infirmity  of  tliis  case  readily  appears.  The  court  proceed 
upon  the  assumption  that  the  seal  is  the  foundation  of  the  tenant's 
estoppel,  evidently  having  in  mind  the  estoppel  of  the  early  com- 
mon law.  And  the  same  remark  is  applicable  to  Davis  v.  Shoe- 
maker ,3  and  to  all  that  class  of  cases.  It  is  worthy  of  notice^  how- 
ever, that  the  case  just  cited  was  an  action  of  debt  for  rent ;  and 
it  was  for  a  long  time  supposed  in  England  that  in  this  action  nil 
hahuit  was  a  good  plea.*     There  is  ground  for  doubt  whether  euch 

1  It  has  been  suggested,  and  with  much  ing  that  where  one  has   taken  a  written 

soundness  apparently,   that  the   estoppel  lease  of  premises,  and  agreed  to  pay  the 

will  arise  even  if  there  appears  no  entry  or  rent,  but  has  not  thought  proper  to  avail 

possession  by  the  tenant,  if  he  does  not  himself  of  the  right  he  had  thus  contracted 

show  that  he  could  not  get  possession.    5  for  by  going  into  possession,  where  he 

Am.  Law  Rev.  16;  Varnam  v.  Smith,  15  might  have  done   so   without  hindrance 

N.  Y.  327,  331.    In  this  case  Denio,  C.  J.,  from  any  one,  he  can  defend  against  his 

observed :  "  If  the  defendant,  in  his  an-  engagement  by  showing  that  there  was  a 

swer,  had  confined  himself  to  a  denial  that  defect  in  the  le»sor's  title,  and  that  he  was 

the  plaintiff,  at  the  time  of  the  demise,  had  not  really  seized  of  the  land." 

any  estate  in  the  premises,  the  question  "  18  Johns.  490. 

would  be  presented  whether  the  ancient  '  1  Rawle,  135. 

rule  of  the  common  law,  to  which  I  have  *  Syllivan  v.  Stradling,  2   Wils.  208; 

referred,  prevails  at  this  day.    There  would  Smith  u.  Scott,  6  Com.  B.  N.  S.  771.   CM- 

not  be  much  appearance  of  justice  in  hold-  ter. 


376  THE  LAW  OF  ESTOPPEL. 

a  doctrine  would  now  be  held  in  England.^  And  it  is  quite  clear 
that  it  does  not  prevail  at  the  present  day  in  America.^ 

In  the  recent  case  of  Page  v.  Kinsman  ,3  the  position  was  taken 
that  the  estoppel  upon  a  tenant  holding  under  a  lease  by  indenture 
did  not  outlast  the  term ;  but  that  after  the  expiration  of  the  term 
the  tenant  might  set  up  his  own  title  to  the  premises,  without  giv- 
ing back  the  possession.  But  the  court  in  this  case,  misconceiving 
the  true  origin  of  the  modern  doctrine,  rest  their  decision  upon 
the  rule  in  Coke,  that  "  if  a  man  take  a  lease  for  years  of  his  own 
land,  by  deed  indented,  the  estoppel  doth  not  continue  after  the 
term  ended.  For  by  the  taking  of  the  lease  the  estoppel  doth 
grow,  and  consequently  by  the  end  of  the  lease  the  estoppel  deter- 
mines." *  The  seal  being  the  efficient  element  of  estoppel  in  the 
early  common  law,  the  estoppel  was  removed  when,  by  the  expira- 
tion of  the  term,  its  power  terminated.  Now  permissive  possession 
being  the  ground  of  the  modern  estoppel,  it  is  clear  that  the  estop- 
pel will  prevail  so  long  as  such  possession  continues.*  And  the 
authorities  upon  this  point  are  numerous.^ 

We  proceed  now  to  a  more  detailed  examination  of  the  modern 
doctrine  of  the  tenant's  estoppel,  and,  as  heretofore,  by  a  presenta- 
tion of  the  cases. 

The  rule  that  the  estoppel  of  a  tenant  depends  upon  the  existence 
of  a  seal  having  become  obsolete,  it  is  plain  that  the  doctrine  of 
mutuality,  in  the  case  of  competent  parties,  is  fully  applicable  to 
the  modern  relation  of  landlord  and  tenant.  And  as  this  relation 
is  one  of  contract,  it  follows  that  the  same  rules  concerning  the 
competency  of  parties  prevail  here  as  in  the  case  of  estoppels  by 
deed|  A  lease,  like  all  other  contracts,  is  only  binding  upon  parties 
sui  juris;  and  persons  under  disability,  not  being  bound  by  the 
contract,  are  not  estopped  to  deny  its  validity. 

But,  on  the  other  hand,  since  a  contract  made  with  a  person  under 
disability,  when  not  absolutely  void,  is  voidable  only  by  the  incora- 

1  See  5  Am.  Law  Rev.  lii.  •  Coke,  Litt.  47  b. 

=  Moore  v.  Beasley,  3  Ohio,  294 ;  Gray  '  There  were  other  matters  involved  in 

I).  Johnson,   14  N.  H.  414 ;   Varnam  v.  the  case,  however,  and  the  decision  was  in 

Sraitli,  15  N.  Y.  327.  fact  correct,  though  the  above  erroneous 

'  43  N.  H.  328  (1861).     See  Carpenter  ground  was  taken. 

V.  Thompson,  3  N.  H.  204;  Gray  v.  John-  «  gee  Bailey  v.  Kilburn,  10  Met.  176; 

son,  14  N.  H.  421  ;  EusscU  v.  Fabyan,  27  Miller  v.  Lang,  99  Mass.  13;  Doe  d.  Bul- 

If.  H.  537  ;  Accidental  Death  Ins.  Co.  v.  len  v.  Mills,  2  Ad.  &  E.  17 ;  Fleming  v. 

Mackenzie,  5  L.  T.,  N.  S.  20;  S.  C.  10  Gooding,  10  Bing.  549;  5  Am.  Law  Rev 

Com.  B.,  N.  S.  870  (Am.  ed.).  21,  22,  and  cases  cited. 
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petent  party,  and  binding  upon  the  other,  the  latter,  in  the  case  of 
a  tenancy,  will  be  estopped  to  deny  the  validity  of  the  lease,  until 
its  obligatory  force  is  repudiated  by  the  opposite  party.^  In  the 
case  first  cited,  a  parol  gift  of  laud  had  been  made  by  a  third  per- 
son to  an  infant,  and  the  infant's  mother  had  been  put  in  possession 
under  an  agreement  with  the  third  person  to  hold  the  land  for  her 
son ;  and  the  court  held  that,  though  the  technical  relation  of  land- 
lord and  tenant  had  not  been  created,  the  mother  was  still  estopped, 
before  tlie  surrender  of  possession,  from  denying  her  son's  title. 

Payment  of  rent  is  evidence  of  permissive  occupation,  and,  when 
unaccompanied  by  fraud  or  mistake,  establishes  the  relation  of  land- 
lord and  tenant.^  In  the  case  first  cited,  an  action  of  ejectment, 
it  appeared  that,  upwards  of  thirty  years  before,  the  defendant  had 
enclosed  a  piece  of  waste  ground,  of  which  one  Trafford  was  owner. 
Subsequently  the  plaintiff"  bought  the  land  of  Trafford,  and  several 
years  afterwards  demanded  rent  of  the  defendant,  who  paid  it.  Six 
years  later  the  plaintiff'  gave  notice  to  quit,  with  which  the  defend- 
ant refused  to  comply,  claiming  that  he  had  a  right  to  the  close. 
The  court  held  the  latter  estopped  by  the  payment  of  the  rent. 

"  The  payment  of  rent,"  said  Holroyd,  J., "  was  an  acknowledg- 
ment that  the  occupation  was  by  permission.  Had  the  defendant 
known  that  the  lessor  of  the  plaintiff"  could  not  otherwise  prove  a 
tenancy,  it  is  probable  that  he  would  not  have  paid  the  rent ;  but 
having  paid  it,  the  tenancy  is  acknowledged." 

The  doctrine  of  privity  prevails  here  also,  and  is  illustrated  in 
Doe  d.  Bullen  v.  Mills.^  Certain  premises  were  in  the  possession 
of  a  lessee  under  an  indenture  from  Bullen,  the  plaintiff".  Subse- 
quently the  defendant  laid  claim  to  the  premises,  and  off'ered  the 
lessee  £20  if  he  would  surrender  to  him.  The  off"er  was  accepted, 
and  the  defendant  took  possession.  The  plaintiff  now  brought  an 
action  of  ejectment  by  reason  of  a  forfeiture  caused  by  the  non- 
payment of  rent  by  the  original  lessee;  and  the  defendant  at- 
tempted to  prove  his  own  title  to  the  land.  The  court  refused  to 
allow  him  to  do  so. 

Taunton,  J.,  said  that  the  defendant,  having  paid  £20  for  the 
lease,  and  then  having  taken  possession,  had  put  himself  in  the 

1  Rnssell  s.  Erwin,  38  Ala.  44.     See  S.  562;  Dunshce  ».  Grundy,  15  Gray,  314; 

Grant  v.  White,'42  Mo.  285.  Whalin  v.  White,  25  N.  Y.  462. 

'■^  Doe  d.  Jackson  v.  Wilkinson,  3  Barn.         '  2  Ad.  &  E.  17. 
&  C.  413 ;  Cooper  t>.  Blandy,  4  Moore  & 
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situation  of  an  assignee  of  that  lease,  and  was  as  much  estopped 
from  disputing  the  title  of  the  landlord  as  the  immediate  lessee. 

Patterson,  J.,  said  that  the  act  of  the  defendant  by  wliich  he  was 
let  into  possession  was  either  an  act  of  collusion  to  enable  him  to 
dispute  the  landlord's  title,  or  it  was  a  purchase  by  him  of  the  , 
lessee's  interest ;  and  in  either  case  the  defence  was  inadmissible.^ 

If  tlie  tenant  sub-let  the  premises,  the  sub-lessee  cannot  dispute 
the  title  of  the  original  lessor.^  In  Barwick  v.  Thompson,  just 
cited,  the  master  of  a  school,  holding  under  the  mayor  and  alder- 
men of  the  borough,  in  their  capacity  of  guardians  and  governors 
of  the  school,  demised  the  school-lands  to  the  defendants,  who  paid 
rent  to  the  master.  In  an  ejectment  by  the  mayor  and  aldermen, 
the  defendants  contended  that  they  did  not  hold  under  the  plain- 
tiffs, but  under  the  master ;  but  that  even  if  they  held  under  them, 
there  was  no  reason  why  they  should  not  be,  permitted  to  inquire 
into  the  validity  of  their  title,  since  all  the  evidence  of  title  had 
been  given  by  the  master,  and  that  in  this  respect  the  case  differed 
from  the  ordinary  one  where  a  tenant  was  not  permitted  to  impeach 
his  landlord's  title. 

But  the  court  were  of  opinion  that,  as  the  defendants  held  under 
the  master,  who  had  been  appointed  by  the  mayor  and  aldermen, 
tliey  ought  not  to  dispute  the  title  of  the  latter,  and  that  it  was 
immaterial  whether  the  defendants  held  immediately  under  the 
mayor  and  aldermen,  or  under  the  master  who  claimed  under 
them. 

The  doctrine  concerning  new  tenancy  was  applied  in  a  recent 
case  in  the  English  Common  Pleas.^  The  action  was  ejectment 
under  the  following  circumstances.  The  plaintiffs  let  land  to  one 
Bndd,  who  continued  to  hold  over  and  pay  rent  for  several  years 
after  the  expiration  of  the  plaintiffs'  title,  which  occurred  in  1859. 
In  1863  Budd  sub-let  the  premises  to  the  defendant,  who  paid  rent 
to  him.  In  1864  the  plaintiffs  gave  notice  to  Budd  to  quit,  which 
he  did.  Tliere  was  no  evidence  tliat  the  defendant  had  paid  rent 
to  any  one  subsequently  to  that  date.  Judgment  was  given  for  the 
plaintiff. 

Willes,  J.,  said:  "It  seems  to  me  that  the  question  is  whether, 
if  Budd  had  been  the  defendant,  instead  of  West,  he  could  have 
resisted  this  ejectment,  for  West  came  in  under  Budd ;  and  since 

1  See  Doe  d.  Knight  v.  Sraythe,  4  Maule  '  London  &  Northwestern  K.  Co.  v. 
&  S.  347.  West,  Law  R.  2  C.  P.  553  (1867). 

*  Barwick  v.  Thompson,  7  T.  R.  488. 
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no  change  has  taken  place  in  the  right  of  the  different  parties  since 
his  tenancy  commenced,  he  cannot  dispute  that  the, rights  of  Budd 
have  duly  vested  in  him.  Would  then  Budd  be  able  to  dispute 
the  plaintiffs'  title  ?  If  his  tenancy  had  commenced  after  1859, 
when  the  land  is  alleged  to  have  vested  in  the  adjoining  owner, 
there  is  no  doubt  that  he  would  have  been  estopped  from  doing  so, 
since  a  tenant  cannot  dispute  his  landlord's  title,  except  by  showing 
that  such  title  has  terminated  since  the  commencement  of  the  ten- 
ancy. In  this  case,  the  answer  is  to  be  found  in  a  conclusion  of 
fact,  namely,  that  as  the  question  is  raised  by  a  mere  stranger  who 
does  not  even  allege  that  he  has  any  title  himself,  we  ought  to  con- 
clude, if  necessary,  that  Budd  intended  to  remain  tenant  to  the 
plaintiffs  after  1859,  and  that  there  was,  therefore,  a  new  tenancy 
in  law  from  year  to  year  created,  subsequently  to  the  year  1859. 
He,  therefore,  could  not  have  disputed  the  plaintiffs'  title,  and 
neither  can  the  defendant."  ^ 

The  main  doctrine  of  this  subject,  that  a  tenant  cannot,  while 
in  possession,  set  up  an  outstanding  title  to  overthrow  the  title  of 
one  under  whom  he  holds,  is  illustrated  in  Doe  d.  Ogle  v.  Vick- 
ers.^  This  was  ejectment  for  land  in  Shropshire.  The  facts  were 
these.  In  1824  the  defendant  executed  a  mortgage  in  fee  to  the 
plaintiff  of  the  premises  in  question.  Subsequently  other  parties 
-  brought  ejectment  for  two  undivided  thirds  of  the  premises  against 
the  defendant,  who  remained  in  possession,  claiming  by  title  an- 
terior to  the  mortgage  mentioned.  The  plaintiffs  in  that  case  ob- 
tained judgment  subject  to  the  award  of  a  barrister,  who  was  to 
direct  what  sort  of  lease  should  be  executed  by  the  successful  par- 
ties to  the  defendant.  The  arbitrator  awarded  a  lease,  which  was 
executed,  and  which  had  not  expired  at  the  commencement  of  the 
present  action.  The  defendant,  having  suffered  judgment  as  to  one 
third,  contended  that  the  plaintiffs  could  not  recover  the  other  two 
undivided  thirds,  as  the  defendant  held  them  by  a  title  acquired 
subsequently  to  the  mortgage,  and  upon  which  the  mortgage  could 
not  operate.  But  judgment  was  given  for  the  plaintiff.^ 
In  a  case  in  the  English  Common  Pleas,*  the  defendant  to  an 

1  See  also,  as  to  privity,  Blake  i>.  San-  '  See  Doe  d.  Hurst  i;.  Clifton,  lb,  809, 
derson,  1  Gray,  332 ;  Lunsford  v.  Alexan-  813,  holding  that  the  case  is  not  different 
der,  4  Dev.  &  B.  40 ;  Bennie  v.  Bobinson,  where  the  deed  is  set  up  by  a  mere  noml- 
1  Bing.  147  ;  Doe  d.  Wheble  v.  Fuller,  1  nal  party,  for  the  benefit,  in  reality,  of  the 
Tyr.  &  G.  17.  mortgagor. 

2  4  Ad.  &  E.  782.  *  Acliorne  v.  Gorame,  2  Bing.  54. 
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avowry  for  rent  pleaded  that  "  before  the  lessor  (who  claimed  title 
under  a  pretended  agreement  between  him  and  one  T.  R.)  had 
anything  in  the  premises,  and  before  the  demise  by  the  lessor  to 
the  lessee,  T.  R.  mortgaged  them  in  fee  to  J.  C;  that  the  mort- 
gage being  forfeited,  notice  of  the  forfeiture  being  given  to  the 
lessee,  and  the  lessee  having  been  required  to  attorn,  and  having 
attorned  to  the  mortgagee,  he  distrained  for  the  rent,  when  the 
lessee  paid  him  to  save  the  goods  from  being  sold."  The  court 
held  the  plea  bad. 

Best,  0.  J.,  having  stated  that  the  plea  amounted  to  a  plea  of 
nil  hahuit  in  tenementis,  said  that  it  had  been  urged  that  what  had 
been  done  by  the  plaintiff  was  equivalent  to  payment,  and  that  the 
plea  was  nothing  more  than  a  special  plea  of  riena  in  arrear ;  "  but 
if  so,"  said  he  in  reply,  "  it  may  be  equally  contended  that  non 
tenuit  is  a  plea  of  riens  in  arrear.  Now  it  is  quite  clear  that  a 
party  cannot  plead  indirectly  that  which  he  cannot  plead  directly ; 
he  cannot,  by  adding  words,  eflfect  that  which  he  would  not  bo  per- 
mitted to  effect  if  it  was  stated  simply ;  and  the  rule  which  pro- 
hibits a  tenant  from  disputing  in  a  court  of  law  the  title  of  his 
landlord  is  a  wise  rule,  tending  to  general  convenience,  especially 
when  there  is  another  court  in  which  he  may  insist  on  any  equities 
which  the  case  may  involve.  I  am  aware  that  there  is  a  qualifica- 
tion of  tliis  rule,  if  qualification  it  can  be  called,  and  that  there 
are  cases  in  which  the  tenant  has  been  permitted  to  show  that  the 
landlord  could  not  justify  a  distress.  In  all  of  them,  however,  the 
right  of  the  landlord  to  demise  has  been  admitted,  and  the  plea 
has  been,  either  that  his  title  has  since  expired,  or  that  the  tenant 
has  been  compelled  to  pay  sums  which  he  was  entitled  to  deduct 
from  the  rent.  These  cases,  therefore,  rather  confirm  than  im- 
peach the  general  rule;  but  the  tenant  here  broadly  disputes  the 
lessor's  right  to  demise." 

The  chief  justice  undoubtedly  referred,  among  other  cases,  to 
Taylor  v.  Zamira,i  as  to  which  Park,  J.,  said:  "In  Taylor  v.  Za- 
mira,  tlie  land  was  expressly  subjected  to  distress  by  a  charge 
created  before  the  lessor's  title  commenced.  In  the  present  case, 
iinless  the  tenant  had  attorned,  though  the  mortgagor  might  have 
evicted,  he  could  not  have  distrained." 

If  a  person  make  an  acknowledgment  of  a  tenancy  through  mis- 
take or  ignorance,  he  will  not  be  estopped  to  dispute  the  lessor's 

1  6  Taunt.  524. 
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title.^  In  the  case  first  cited,  a  tenant  filed  an  interpleader  against 
two  sets  of  persons  who  claimed  to  be  respectively  devisees  and  co- 
heirs of  his  original  landlord  ;  and  the  court  granted  an  injunction 
to  stay  proceedings  at  law  by  one  of  the  parties  for  the  recovery  of 
rent,  on  payment  into  court  of  the  sum  due,  though  it  appeared 
that  tlio  plaintiff  had  acknowledged  in  writing  the  title  of  the  party 
suing  at  law,  and  had  paid  rent  to  him  for  nearly  two  years  after 
the  death  of  the  original  landlord,  it  appearing  that  this  had  been 
done  in  ignorance  of  the  fact  that  the  title  was  in  dispute. 

"  It  appears  to  me  well  established,"  observed  Lord  Cliancellor 
Cottenham,  "  by  the  uniform  current  of  all  the  cases  (for  there 
is  not  that  discrepancy  between  the  cases  which  was  suggested), 
that  the  rule  of  law  is,  that  after  the  death  of  the  person  to  whom 
the  occupier  became  tenant,  the  tenant  may  require  the  person 
claiming  under  the  original  lessor  to  prove  his  title  under  such 
original  lessor ;  and  that  although  the  tenant  has  paid  rent  to  the 
person  so  claiming  under  the  original  lessor,  he  is  not  precluded 
from  so  doing  by  the  payment  of  rent,  and  other  acts  which  might 
under  other  circumstances  amount  to  an  attornment.  Several 
cases  were  cited.  Rogers  v.  Pitcher  ^  was  one.  That  was  a  case 
of  mere  mistake  as  to  the  title  of  the  party  to  whom  the  rent  was 
paid.  There  was  no  misrepresentation  by  the  party  so  obtaining 
the  rent ;  it  was  a  mere  misapprehension,  and  the  payment  of 
rent  under  such  misapprehension  was  not  considered  as  altering 
the  situation  of  the  tenant.  He  was  permitted  to  call  upon  the 
person  claiming  his  land  to  prove  his  title.  Fenner  v.  Duplock  ^ 
proceeded  entirely  upon  the  tenant's  ignorance  of  the  title  of  the 
party  who  claimed  the  rent.  Gregory  v.  Doidge*  is  a  still  stronger 
case.  There  does  not  appear  to  have  been  any  misapprehension  ; 
the  tenant  had  deliberately  acknowledged  the  party  claiming  as  his 
landlord,  and  made  an  agreement  with  respect  to  the  rent  upon 
that  footing.  But  this  proving  to  have  been  done  in  ignorance  of 
the  title  of  the  other  party  claiming,  was  held  not  to  bind  the  ten- 
ant. The  case  of  Hopcraft  v.  Keys^  has  no  direct  application; 
that  decision  having  proceeded  upon  this,  that  the  occupier  did 
not  hold  under  the  party  who  claimed  the  rent,  that  party  having 

1  Jew  V.  Wood,  Craig  &  P.  185  ;  Doe  d.  '^  6  Taunt.  202. 

Plevin  V.  Brown,  7  Ad.  &  E.  447 ;  Cornish  '  2  Bing.  10. 

B.  Searell,  8  Barn.  &  C.  471 ;  S.  C.  1  Man.  *  3  Bing.  474. 

&  R.  703;  Rogers  v.  Pitcher,  6  Taunt.  ^  9  Bing.  613. 
202 ;  Gravenor  v.  Woodhouse,  1  Bing.  38. 
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been  evicted  by  a  title  paramount,  and  the  occupier  having  com- 
menced a  new  tenancy  under  the  party  who  so  evicted  his  prior 
landlord.  The  case  of  Doe  d.  Plevin  v.  Brown  ^  was  a  case  of 
attornment  made  by  the  direction  of  the  person  under  whom  the 
tenant  held.  The  title  was  disputed  by  his  assignee ;  but  Lord 
Denman,  in  holding  that  the  tenant  was  at  liberty  to  dispute  the  title 
of  the  person  to  whom  he  had  attorned,  says  that  it  was  competent 
for  him  '  to  explain  and  render  inconclusive  acts  done  under  mis- 
take or  through  misrepresentation ' ;  putting,  tlierefore,  mistake 
and  misrepresentation  for  that  purpose  upon  tlie  same  footing. 

"  So  far,  I  think,  it  was  admitted  at  the  bar  that  the  cases  were 
uniform.  But  a  case  was  referred  to,  Hall  v.  Butler,-  which,  it  is 
contended,  establishes  a  different  doctriiie.  Now,  I  think  the  doc- 
trine of  that  case  is  by  no  means  inconsistent  with  the  former 
cases,  but  completely  and  entirely  consistent  with  them.  In  that 
case  the  tenant  took  possession  and  held  under  a  person  named 
Nevitt,  wlio  afterwards  directed  the  tenant  to  pay  his  rent  in  future 
to  the  defendant,  Butler.  Another  person  then  claimed  by  title 
paramount  to  Nevitt.  Butler,  the  defendant,  was  entitled  to  stand 
in  Nevitt's  place ;  and  the  tenant,  who  could  not  dispute  Nevitt's 
title,  was  held  to  be  equally  precluded  from  disputing  Butler's. 
The  judges  put  it  upon  this  ground,  either  that  the  defendant, 
Butler,  ratified  the  demise,  or  that  there  was  a  fresh  demise  by 
him ;  and,  in  either  case,  the  tenant  could  not  dispute  Butler's 
title.  Now  it  will  be  observed  that  in  either  case  the  tenant  was 
disputing  the  title  of  the  person  from  whom  he  derived  his  ten- 
ancy, and  not  the  title  of  a  party  claiming  through  such  person. 
There  is  nothing,  therefore,  at  all  inconsistent  in  the  doctrine  of 
that  case  with  the  doctrine  of  all  the  preceding  cases." 

The  case  of  Fenner  v.  Duplock^  was  replevin  for  goods  distrained 
for  rent.  The  defendants  avowed  for  a  year's  rent  of  a  cottage  and 
land  held  by  tlie  plaintiff  as  tenants  to  one  of  the  defendants.  It 
appeared  that  Duplock  bought  the  premises  of  one  Collins,  who 
took  them  under  a  will.  Duplock  leased  to  the  plaintiff,  who  paid 
rent  until  the  death  of  Collins.  At  this  time  a  third  persOn  claimed 
the  premises,  alleging  that  Collins  had  only  a  life  estate  under  the 
will.  He  demanded  rent  of  the  plaintiff,  who  paid  it,  and  refused 
to  pay  longer  to  Duplock.     Subsequently,  however,  upon  distress^ 

1  7  Ad.  &  E.  447.  «  2  Bing.  10  ;  S.  C.  9  Moore,  38. 

^  10  Ad.  &  K.  204 
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he  paid  again  to  Duplock  for  some  time,  when  the 'third  person 
renewed  his  claim.  The  plaintiff  acquiesced  again,  and  again 
refused  to  pay  to  Duplock,  who  now  made  the  distress  which 
caused  the  present  replevin. 

The  jury  were  induced  to  believe  tliat  Duplock  knew  that  he 
had  only  an  estate  for  the  life  of  Collins,  and  that  the  plaintiff, 
though  aware  of  the  claim  of  the  third  party,  had  paid  the  rent 
to  Duplock  in  ignorance  of  the  precise  nature  of  the  claim,  and  in 
ignorance  that  Duplock's  estate  expired  at  the  death  of  Collins. 
A  verdict  was,  therefore,  found  for  tlie  plaintiff;  and  it  was  now 
moved  that  it  should  be  set  aside,  on  the  ground  that  the  payment 
of  rent  to  Duplock  by  the  plaintiff,  after  he  became  aware  of  the 
adverse  claim,  was  an  acknowledgment  of  Duplock  as  landlord, 
equivalent  to  a  new  taking.     But  the  court  held  otherwise. 

Best,  C.  J.,  referring  to  the  general  principle  that  the  tenant  may 
show  that  his  landlord's  title  has  expired,  said:  "  Yet  if  he  enters 
on  a  new  tenancy,  he  shall  be  bound ;  but  before  he  can  be  so 
bound,  it  must  appear  that  he  was  acquainted  with  all  the  circum- 
stances of  the  landlord's  title.  The  landlord,  before  he  enters  into 
any  new  contract,  must  say  openly, '  My  former  title  is  at  an  end ; 
will  you,  notwithstanding,  go  on  ? '  The  defendant  in  the  present 
case  knew  that  his  title  was  at  an  end ;  was  it  honest  in  him  to 
persist  in  his  claim,  and  to  call  for  rent  under  such  circumstances  ? 
There  is  no  ground  whatever  for  saying  that  any  attornment  took 
place.  Payment  of  rent  may  indeed  be  evidence  of  an  attornment; 
but  before  we  can  decide  whether  an  attornment  has  taken  place, 
we  must  look  at  the  circumstances,  and  see  whether  they  do  or  not 
rebut  the  presumption  of  an  attornment,  and  the  circumstances  of 
the  present  case  repel  any  such  presumption." 

The  rule  is  not  different  where  the  possession  has  been  obtained 
by  fraud  .^  The  case  cited  was  an  ejectment,  in  wliich  it  appeared 
that  the  defendant  applied  to  the  plaintiff,  then  in  possession  of  the 
premises,  for  the  privilege  of  getting  vegetables  from  the  garden ; 
and  that,  having  obtained  the  keys,  he  fraudiilently  took  possession 
and  set  up  a  claim  to  the  land.    The  court  refused  to  hear  it. 

Mr.  Justice  Patterson  said:  "In  the  case  of  a  person  who  has 
become  tenant,  there  is  no  doubt  as  to  the  law.  Doe  d.  Knight  v. 
Lady  Smy the  ^  shows  that  he  must  first  give  up  possession  to  the 

1  Doe  d.  Johnson  )'.  Baytup,  3  Ad.  &  E.        "  4  jlaule  &  S.  347. 
188  ;  S.  C.  4  Nev.  &  M.  837.    , 
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partj  by  whom  he  was  let  in,  and  then,  if  he,  or  any  one  claiming 
by  him,  has  a  title  aliunde,  that  title  may  be  tried  by  ejectment. 
It  was  held  in  that  case,  not  that  the  party  claiming  as  landlady 
to  the  tenant  was  altogether  estopped  from  trying  the  right,  but 
that  the  tenant  must  first  restore  possession.  If  the  defendant 
here  has  any  right,  she  might  in  the  first  instance  have  brought 
ejectment,  or  have  entered  on  Mrs.  Johnson  and  disseized  her,  and 
maintained  the  possession.  But  she  takes  neither  course.  She 
fraudulently  obtains  permission  to  go  upon  the  premises,  and  then 
turns  upon  the  lessor  of  the  plaintiff,  and  insists  upon  holding  the 
land.  The  rule  as  to  claiming  title,  which  applies  to  the  case  of  a 
tenant,  extends  also  to  that  of  a  person  coming  in  by  permission 
as  a  mere  lodger,  or  as  a  servant." 

Mr.  Justice  Coleridge  said  that  there  was  no  distinction  between 
the  case  of  a  tenant  and  that  of  a  common  licensee.  The  licensee, 
by  asking  permission,  admitted  that  there  was  a  title  in  the  land- 
lord. "  Suppose,"  he  proceeded  to  say,  "  that  under  tlie  license 
an  undisturbed  possession  were  enjoyed  for  some  considerable 
time,  and  an  action  were  brought  for  use  and  occupation,  could 
the  licensee  dispute  the  licensor's  I'ight  of  action  ?  The  law  would 
imply  a  tenancy  under  such  circumstances.  Then,  if  there  be  no 
distinction  between  the  cases  of  a  licensee  and  a  tenant,  do  the 
circumstances  here  present  an  irresistible  case  of  license  ?  Here 
is  a  party  quietly  in  possession.  The  defendant  comes  and  asks 
for  the  key.  If  she  had  intended  to  make  a  claim  of  title,  she 
might  have  come  as  a  trespasser  to  disseize,  and,  having  entered, 
might  have  stood  upon  her  riglit.  But  here  that  was  not  done ; 
and  under  the  circumstances  of  this  case,  the  defendant,  before 
she  could  dispute  the  title,  was  bound  to  put  the  lessor  of  tiie 
plaintiff  in  the  situation  in  which  she  stood  before  the  leave  was 
granted." 

The  tenant  or  his  assignee  is  not  estopped  to  explain  the  circum- 
stances under  which  he  has  made  an  attornment.  In  Doe  d.  Plevin 
V.  Brown,!  an  ejectment  was  brought  against  tlie  assignees  in  bank- 
ruptcy of  John  Piatt,  who  had  demised  to  Joseph  Piatt.  Subse- 
quently John,  becoming  embarrassed,  assigned  the  premises  to  the 
plaintiff.  He  then  told  Joseph  of  the  assignment,  and  requested 
him  to  give  the  plaintiffs  an  acknowledgment ;  whereupon  Joseph 
gave  the  plaintiffs  a  shilling,  and  agreed  in  writing  -with  them  to 

1  7  Ad.  &  E.  447. 
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surrender  possession  to  them.  Soon  after  this  a  fiat  in  bankruptcy 
was  issued,  and  John  was  declared  a  bankrupt,  the  defendants  be- 
ing appointed  his  assignees.  The  latter  now  disputed  the  validity 
of  the  transaction  by  which  the  premises  were  assigned  to  the 
plaintiffs.  But  it  was  insisted  for  the  plaintiffs,  that,  as  the  de- 
fendants had  come  in  to  defend  as  landlords  of  Joseph,  they  were 
in  no  better  condition  than  he ;  and  that  he,  after  the  payment  of 
the  shilling  and  signing  the  memorandum  by  which  he  agreed  to 
deliver  possession  to  the  plaintiffs,  was  estopped  from  disputing 
their  title.    But  the  court  ruled  otherwise. 

Lord  Denman,  in  delivering  the  judgment,  said:  "No  general 
rule,  when  rightly  understood,  is  more  important,  or  more  strictly 
to  be  observed,  than  that  which  precludes  the  tenant  from  disput- 
ing the  title  of  his  landlord;  and  we  may  concede  that,  in  the 
present  case,  the  defendants  stood  in  the  same  situation  as  Joseph 
Piatt,  and  could  avail  themselves  of  no  defence  whicli  was  not  open 
to  him.  But  he  had  not  received  his  possession  first  from  the  lessors 
of  the  plaintiff,  nor  was  any  attempt  made  to  question  that  title 
under  which  he  had  received  possession.  Assuming  that  the  one 
shilling  was  paid  by  way  of  acknowledgment,  ....  still  it  was 
paid,  in  the  first  instance,  upon  the  request  and  under  the  repre- 
sentations made  by  John  Piatt,  and  the  memorandum  signed  only 
as  a  consequence  of  that  payment,  and  upon  the  faith  of  the  same 
representations.  If  at  the  very  time  when  John  Piatt  informed 
Joseph  of  the  assignment  of  the  lessors  of  the  plaintiff  he  had 
committed  an  act  of  bankruptcy,  and  that  assignment  which  he 
represented  as  valid  was  in  truth  void,  he  was  practising  a  fraud 
on  Joseph  ;  and  no  case  has  decided  that  it  would  not  be  open  to 
Joseph  to  explain  under  what  circumstances  he  made  any  attorn- 
ment or  other  acknowledgment.  Gregory  v.  Doidge  ^  is  a  strong 
and  direct  authority  to  the  contrary.  There  was  both  the  fact  of 
one  shilling  paid  as  an  acknowledgment  of  Doidge's  title,  and  an 
agreement  with  him,  after  a  statement  of  the  amount  of  rent,  to 
depasture  some  of  his  cattle  in  part  payment  of  the  rent.  But 
this  was  done  on  the  representation  of  Doidge's  brother,  and  in 
ignorance  of  a  defect  in  his  title ;  and  the  Court  of  Comifion  Pleas 
was  clearly  of  opinion  that,  under  these  circumstances,  the  plain- 
tiff, not  having  come  into  possession  under  Doidge,  might  show 
that  he  was  not  his  landlord.    Had  even  John  Piatt  been  the 

1  3  Bing.  474. 
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lessor  of  the  plaintiff,  it  would  have  been  open  for  Joseph  to  have 
shown  a  cesser  of  his  title  before  the  day  of  demise ;  for  that  would 
have  been  consistent  with  the  accepting  possession  from  him.  Upon 
the  broad  principle,  however,  that  it  is  always  open  to  a  party, 
not  guilty  of  laches,  to  explain  and  render  inconclusive  acts  done 
under  mistake  or  through  misrepresentation,  we  think  this  in- 
quiry properly  gone  into." 

The  case  of  Hopcraft  v.  Keys  ^  well  illustrates  the  doctrine  that 
there  is  no  estoppel  upon  a  tenant  to  show  that  his  landlord's  title 
has  expired.  The  action  was  replevin,  to  try  the  validity  of  a  dis- 
tress for  rent.  Issue  was  joined  on  the  plaintiff's  plea  of  non 
tenuit.  The  facts  were  these :  Hopcraft  was  let  into  possession  of 
the  house  by  Hawkins,  February  12,  1831,  as  tenant  for  a  year; 
and  the  house  being  unfinished,  Hawkins  undertook  to  finish  it  by 
a  certain  time,  and  to  give  Hopcraft  the  option  of  a  lease  at  the 
end  of  the  year.  Hawkins  had  no  other  title  to  the  premises  than 
an  agreement  with  one  Kent,  bearing  date  September  17,  1830, 
by  which  Kent  agreed  to  grant  him  a  lease  after  Hawkins  should 
have  finished  the  houses  described  in  the  agreement ;  reserving  to 
himself  an  express  power  of  re-entry,  and  avoiding  the  agreement 
if  the  houses  were  not  completed  within  six  months  from  the  date 
of  the  agreement.  The  houses  were  not  finished  within  the  time, 
and  Kent,  on  the  2d  of  April,  before  any  rent  was  due  from  Hop- 
craft to  Hawkins,  re-entered  for  the  condition  broken,  and  turned 
out  all  the  tenants,  Hopcraft  among  them.  Kent  thereupon  put 
a  man  in  possession  of  the  house  which  had  been  occupied  by 
Hopcraft.  The  house  was  subsequently  finished,  vacated,  and 
leased  again  to  Hopcraft  by  Kent,  upon  a  new  agreement  and  for 
a  difierent  rent. 

The  chief  justice,  with  whom  the  other  judges  concurred,  said  that 
it  was  competent  for  the  plaintiff  to  show  that  his  landlord  had  a 
defeasible  title  only,  and  that  such  title  had  been  actually  defeated 
before  any  rent  became  due,  and  that  the  rule  of  estoppel  could 
not  apply  to  the  case  where  the  tenant  had  been  actually  turned 
out  of  possession,  and  kept  out  a  considerable  time,  and  had  after- 
wards entered  under  a  new  agreement,  made  bona  fide,  with  an- 
other person. 

It  is  well  settled  that  a  tenant  in  possession,  even  after  the 
expiration  of  his  lease,  cannot  deny  his  landlord's  title,  without 

1  9  Bing.  613. 
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either  surrendering  possession  to  him,  or  attorning,  or  at  least 
giving  notice  to  his  landlord  that  he  shall  claim  under  another  and 
a  valid  title.^ 

In  Morse  v.  Goddard,  just  cited,  the  plaintiff  sued  for  a  month's 
rent,  and  the  defence  was  that  the  tenant  had  been  ousted  by 
persons  having  a  paramount  title,  before  the  commencement  of 
the  time  for  which  the  rent  was  claimed.  The  defendant  offered 
to  show  that  persons  having  a  valid  title,  paramount  to  that  of  the 
defendant  and  his  lessor,  the  plaintiff,  and  having  an  immediate 
right  of  entry,  and  of  possession  under  it,  made  an  actual  entry  on 
the  premises,  and  required  the  defendant  to  pay  rent  to  them  from 
the  time  of  such  entry,  or  quit  the  premises.  But  it  was  objected 
that  a  tenant  could  not  contest  his  landlord's  title,  or  set  up  a 
paramount  adverse  title  in  a  third  person.  The  court,  however, 
received  the  evidence. 

Chief  Justice  Shaw,  speaking  for  the  court,  observed  that  the 
general  doctrine  of  estoppel  upon  a  tenant  was  not  inconsistent 
with  another  rule,  that  where  there  is  an  eviction  or  ouster  of 
the  lessee,  by  title  paramount,  which  he  cannot  resist,  it  is  a  good 
bar  to  the  demand  for  rent,  on  the  plain  ground  of  equity,  that  the 
enjoyment  of  the  estate  is  the  consideration  for  the  covenant  to 
pay  rent,  and  when  the  lessee  is  deprived  of  the  benefit  he  cannot 
be  held  to  pay  the  compensation .^  "  It  is  not  enough,  therefore," 
the  learned  chief  justice  proceeded  to  say,  "  that  a  third  party  has 
a  paramount  title  ;  but  to  excuse  the  payment  of  rent,  the  defend- 
ant must  have  been  ousted  or  evicted  under  that  title.^  But  an 
eviction  under  a  judgment  of  law  is  not  necessary.  An  actual  entry, 
by  one  having  a  paramount  title  and  present  right  of  entry,  is  an 
ouster  of  the  tenant.  He  cannot  lawfully  hold  against  the  title  of 
such  party.  He  is  not  bound  to  hold  unlawfully,  and  subject 
himself  to  an  action,  and  is  not,  therefore,  compellable  to  resist 
such  entry.*  So  when  an  execution  creditor  is  put  into  possession 
by  the  sheriff,  under  the  levy  of  an  execution,  he  has  the  actual 
and  exclusive  possession,  and  may  maintain  trespass.^  There  is  a 
recent  case  which  seems  to  lis  alike  in  principle.^  A  mortgagor 
in  possession  made  a  lease  for  years,  reserving  rent.     Afterwards 

1  Miller  t'.  Lang,  99  Mass.  13,  per  Gray,        "  Hunt  v.  Cope,  1  Cowp.  242 ;  Pendle- 

J. ;  Hilboarn  v.  Fogg,  lb.  11 ;  Morse  v.  ton  v.  Dyett,  4  Cowen,  581. 
Goddard,  13  Met.  177.  '  Hamilton  v.  Cutts,  4  Mass.  349. 

^  Bacon's  Abr.  Bent,  L. ;  Cruise's  Dig.        '  Gore  v.  Brazier,  3  Mass.  523. 
Tit.  28,  c.  3.  »  Smith  v.  Shepard,  15  Pick.  147. 
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the  mortgagee,  having  a  paramount  title,  entered,  as  he  lawfully 
might,  with  right  to  take  the  rents  and  profits.  In  a  suit  by  les- 
sor against  lessee  for  rent,  such  entry  under  a  paramount  title  was 
held  to  be  an  ouster,  and  a  good  bar  to  the  action."  ^ 

The  instruction  to  the  jury  had  been  that  if  the  defendant,  hona 
fide,  had  yielded  possession  of  the  premises  to  the  third  persons,  to 
prevent  being  actually  expelled,  of  which  the  plaintiff  had  notice, 
and  if,  upon  the  evidence,  the  third  persons  had  a  good  title,  para- 
mount to  that  of  the  defendant  and  of  the  lessor,  and  the  right  of 
immediate  possession,  then  their  entry  was  equivalent  to  an  actual 
ouster,  and  was  a  good  and  available  defence  to  the  action  of  rent* 
And  this  instruction  was  held  right.^ 

The  settled  doctrine,  in  this  country  at  least,  is  in  accordance 
with  the  above  case  of  Morse  v.  Goddard,  that  a  constructive  evic- 
tion is  sufficient  to  remove  the  estoppel  of  the  tenant.^  A  different 
rule,  however,  at  one  time  prevailed  in  the  courts  of  New  York. 
It  was  even  supposed,  in  some  of  the  cases,  that  an  eviction  under 
legal  process  was  necessary  to  produce  this  result ;  *  and  later, 
when  this  position  was  abandoned,  it  was  still  insisted  that  there 
must  have  been  an  actual  entry  and  expulsion."  But  this  position 
is  not  now  upheld.^ 

Some  doubt  has  been  raised  in  a  recent  English  case'^  whether 
this  be  the  law  in  England ;  but  it  has  been  distinctly  so  declared 
in  one  case,*  and  evidently  so  considered  in  others.®    And  it  has 

1  But  where  the  third  person  merely  for-  tus,  3  Denio,  214  ;  Greenvanlt  v.  Davis,  4 
bade  the  tenant  to  pay  rent  to  his  lessor,  Hill,  643 ;  Whalin  v.  White,  25  N.  Y.  462, 
demanding  it  herself,  but  without  avail,     465. 

and  had  even  brought  a  writ  of  entry  *  Lansing  v.  Van  Alstyne,  2  Wend.  563, 

which  had  not  been  tried,  it  was  held  that  note ;  Webb  v.  Alexander,  7  Wend.  281 ; 

the  tenant  could  not  set  up  the  title  of  suchi  Greenby  v.  Wilcocks,  2  Johns.  1 . 

person,  in  an  action  by  the  landlord  to  re-  ^  Waldron  ».  McCarty,  3  Johns.  471  ; 

cover  possession.     Hawes  v.  Shaw,   100  Kortz  w.  Carpenter,  5  Johns.  120;  Kerr  w. 

Mass.  187.    See  also  Hardy  v.  Akerly,  57  Shaw,  13  Johns.  236. 

Barb.  148.  •>  Simers  v.  Saltus,  supra;  St.  John  v. 

2  Shaw,  C.  J.,  said  that  it  was  to  be  uu-  Palmer,  5  Hill,  599  ;  Greenvault  v.  Davis, 
derstood  that  when  a  tenant  thus  relied  on  supra ;  Whalin  v.  White,  supra. 

an  ouster  in  pais,  without  judgment,  he  '  Delaney  v.  Tox,  2  C.  B.,  N.  S.,  768 

had  the  burden  of  proving  the  validity  of  (1857).    Per  Cockburn,  C.  J. 

the  elder  title,  the  actual  entry  under  it,  "  Poole  v.  Whitt,  15  Mees.  &  W.  571, 

and  that  he  acted  in  good  faith,  and  with-  577. 

out  collusion  with  the  party  entering.    See  '  Doe  d.  Higginbotham  v.  Barton,  H 

Winstell  v.  Hehl,  6  Bush,  58.  Ad.  &  E.  307 ;  Hawkes  v.  Orton,  5  Ad.  & 

8  Grist  V.  Hodges,  3  Dev.  198 ;  Ross  v.  E.  367 ;  Emery  v.  Barnett,  4  Com.  B.,  N. 

Dysart,  33  Penn,  St.  452 ;  Simers  t-.  Sal-  S.,  423. 


UPON  PERSONS  HOLDING  EELATIONS  OF  TRUST.  389 

been  said  that  the  law  must  be  regarded  as  settled  in  England  in 
this  way.^ 

There  has  been  some  conflict  iipon  the  important  question, 
whether  a  tenant  taking  a  lease  of  land  of  which  he  was  already 
in  possession  may  deny  his  lessor's  title.  It  is  agreed  in  all  the 
cases,  that  if  the  tenant  was  induced  to  take  the  lease  by  mistake, 
fraud,  or  misrepresentation  on  the  part  of  the  lessor,  he  may  dis- 
pute his  title.^  But  the  conflict  arises  in  cases  in  which  there  is 
no  such  element.  In  New  York  and  Kentucky  it  is  held  that  the 
estoppel  prevails ;  ^  while  in  California  the  contrary  doctrine  has 
been  held  in  two  recent  cases,  upon  great  consideration.* 

In  delivering  the  opinion  of  the  court  in  Franklin  v.  Merida,  Mr. 
Justice  Sanderson  said :  "  The  doctrine  [of  estoppel]  is  a  harsh 
one,  and  is  never  to  be  applied  except  when  to  allow  the  truth  to 
be  told  would  consummate  a  wrong  to  the  one  party,  or  enable  the 
other,  to  secure  an  unfair  advantage.  If  A,  being  in  possession  of 
land,  deliver  the  possession  to  B,  upon  his  request  and  upon  his 
promise  to  return  it,  with  or  without  rent,  at  a  specified  time,  or 
at  the  will  of  A,  B  cannot  be  allowed,  while  still  retaining  pos- 
session, to  dispute  A's  title,  because  to  allow  him  to  do  so  would 
be  to  allow  him  to  work  a  wrong  against  A  by  depriving  him  of 
the  advantage  which  his  possession  afforded  him,  and  with  which 
he  would  not  have  parted  but  for  the  promise  of  B  that  he  would 
hold  it  for  him,  and  in  his  place  and  stead.  But  the  maxim, 
'  Cessante  ratione  legis,  cessatipsa  lex,'  must  not  be  overlooked, — 
'  Reason  is  the  soul  of  the  law,  and  when  the  reason  of  any  par- 
ticular law  ceases,  so  does  the  law  itself.'  If  B  is  in  possession, 
and  takes  a  lease  from  A,  the  latter  parts  with  nothing,  and  the 
former  has  obtained  nothing  by  the  transaction.  If,  however, 
eitlier  has  gained  anything,  it  is  A.  He  has  gained  rent,  and  in 
the  event  of  a  controversy,  a  prima  fade  case  as  against  B  without 
proof  of  title,  while  B's  case  is  weakened  by  so  much  as  a  prima 
facie  case  is  worth.  A  may  have  gained  more,  for  he  may  have 
severed  an  adverse  possession,  and  stayed  the  running  of  the  Stat- 
ute of  Limitations ;  for  there  can  be  no  adverse  possession  while 

1  5  Am.  Law  Rev.  35.  Connell  v.  Bowdry,  4  T.  B.  Mon.  392  ; 

2  Miller  v.  McBrier,  14  Serg.  &  E.  382  ;     Patterson  v.  Hansel,  4  Bush,  654. 

Swift  o.  Dean,  11  Vt.  323;  Shultz  «.  El-  *  Tewksbury  v.  MagrafF,  33  Cal.  237 

liott,  11  Humph.  183;  Franklin  v.  Merida,  (1867) ;  Franklin  v.  Merida,  supra  (1868). 

35  Cal.  558,  571.  Sawyer,  C.  J.,  dissented  in  both  cases. 
^  Jackson  v.  Ayres,  14  Johns,  224;  Mc- 
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the  lease  subsists,  or  until  there  has  been  an  open  repudiation  and 
disavowal  of  the  tenancy  by  B.  A's  right  to  sue  for  possession  is 
postponed,  it  is  true.  In  that  respect  only  is  his  relation  to  the 
property  affected  by  the  transaction,  except  beneficially ;  but  for 
the  possession  which  he  might  have  obtained,  the  rent  promised 
by  B  is  a  legal  equivalent.  Having  thus  obtained  no  advantage 
over  A  by  the  transaction,  why  should  B  be  estopped  from  showing 
precisely  what  he  would  have  been  permitted  to  show  had  the 
transaction  never  occurred  ?  If  A  is  thus  in  no  worse  plight  than 
he  was  before  the  transaction,  upon  what  principle  in  law  or  ethics 
can  the  truth  be  kept  back  ?  Upon  what  rational  ground,  either 
in  an  action  upon  the  lease  for  rent,  or  in  an  action  for  the  pos- 
session, should  B  be  denied  the  right  to  show  that  A  had  no  title, 
and,  therefore,  no  right  to  the  rent  or  possession.  If  B  has  prom- 
ised to  pay  rent,  or  hold  the  possession  for  it,  he  having  no  title, 
where  is  the  consideration  for  B's  promise  ?  Suppose  the  title  is 
in  C  ;  B  is  then  legally  bound  to  pay  the  value  of  the  use  and  occu- 
pation to  C,  and  surrender  to  C,  notwithstanding  the  lease  from  A. 
If,  then,  lie  cannot  be  allowed  to  dispute  A's  title,  B  can  be  legally 
made  to  pay  rent  to  A,  and  the  value  of  the  use  and  occupation  to 
C.  The  doctrine  of  estoppel  between  landlord  and  tenant  was 
never  designed  to  work  such  a  result.  It  was  designed  merely  as 
a  shield  for  the  protection  of  the  landlord,  and  not  as  a  sword  for 
the  destriiction  of  the  tenant." 

Further  on  the  learned  judge  proceeds  to  say  that  the  precise 
question  is,  "  whether  the  bare  possession  of  the  tenant,  at  the 
time  the  lease  is  given  and  taken,  is  sufficient  to  take  the  case  out 
of  the  operation  of  the  general  rule  that  the  tenant  cannot  dispute 
the  landlord's  title,  or  whether  there  must  be,  in  addition  to  the 
possession  of  the  tenant,  some  force,  fraiid,  misrepresentation,  or 
mistake  induced  by  the  landlord,  beyond  what  is  implied  in  the 
transaction  itself,^  by  which  the  tenant  was  influenced  to  take  the 
lease.  The  latter  view  is  maintained  by  counsel,  while  in  Tewks- 
bury  V.  Magraff  we  declared  the  former. 

"  Counsel  does  not  claim  that  force,  fraud,  misrepresentation, 
etc.,  are  not  of  themselves,  irrespective  of  the  fact  of  possession, 
sufficient  to  take  the  case  out  of  the  operation  of  the  general  rule. 
If  they  are,  and  of  that  there  can  be  no  doubt,  it  follows  that,  on 
the  score  of  principle,  the  fact  of  possession  is  a  false  quantity  for 

1  That  is,  the  giving  and  receiving  a  title  not  the  landlord's. 
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all  the  purposes  of  the  question.  If  the  bare  possession  of  the 
tenant  is  not  enough,  and  force,  fraud,  misrepresentation,  and  the 
like,  are  of  themselves  enough  to  take  the  case  out  of  the  opera- 
tion of  the  general  rule,  obviously  the  fact  of  possession  is  then 
wholly  immaterial,  and  constitutes  no  quantity  in  the  problem  to 
be  solved.  So,  on  the  score  of  logic,  the  argument,  if  it  proves 
anything,  proves  too  much. 

"  But  it  is  said  that  Tewksbury  v.  Magraff  goes  further  than 
any  previous  case  has  gone,  and  that  it  cannot  be  maintained  upon 
authority.  That  there  are  cases  where  it  has  been  held  that  the 
bare  possession  of  the  tenant  at  the  letting  does  not  relieve  him 
from  the  estoppel,  cannot  be  denied ;  nor  can  it  be  denied,  as  we 
shall  presently  see,  that  there  are  cases  the  other  way.  The  latter, 
in  our  judgment,  accord  with  the  reason  upon  which,  as  we  have 
seen,  the  estoppel  is  founded,  but  the  former  do  not. 

"  Of  the  cases  which  declare  a  doctrine  contrary  to  the  one  enter- 
tained by  us,  there  are  two  classes :  first,  those  in  which  the  facts 
presented  the  dry  question  whether  the  bare  possession  of  the  ten- 
ant at  the  letting  relieves  him  from  the  estoppel ;  and  second,  those 
in  which  the  dry  question  was  not  presented  by  the  facts,  and  the 
doctrine  was  announced  merely  in  the  course  of  discussion.  The 
latter  are  entitled  to  no  consideration  as  precedents.  For  the 
former  only  can  that  distinction  be  claimed.  Of  them  only  two 
have  been  called  to  our  attention  in  which  the  decision  turned 
upon  a  bare  possession  by  the  tenant  at  the  time  of  the  letting, — 
McConnell  v.  Bowdry's  Heirs  and  Widow,^  and  Jackson  v.  Ayres.^ 
In  neither  case  was  the  reason  upon  which  the  estoppel  is  founded 
considered  or  applied.  In  each  the  court  merely  stated  what  it 
considered  to  be  the  rule ;  and  the  latter  case,  as  the  report  shows, 
was  submitted  without  argument.  Such  cases  are  far  from  satis- 
factory, and  are  not  to  be  received  as  conclusive  of  the  law.  The 
remaining  cases  upon  which  the  respondent  relies  are  entirely  con- 
sistent with  the  rule  announced  by  us  in  Tewksbury  v.  Magraff. 

"  In  Hall  V.  Butler,^  N.,  having  no  title  to  certain  premises,  let 
them  by  parol  and  received  rent.  Afterwards  another  claimant, 
B.,  demanded  the  rent ;  and  N.,  being  satisfied  with  B.'s  title,  in- 
formed his  tenant,  in  B.'s  presence,  that  he  had  given  up  the 
premises  to  B.,  who  was  now  the  landlord,  and  that  the  rent  was 

1  4  T.  B.  Mon.  392.  »  10  Ad.  &  E.  204. 

'  14  Johns.  224. 
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thenceforth  to  be  paid  to  B.  The  tenant  acquiesced,  and,  when  B. 
demanded  the  next  quarter's  rent,  paid  part  of  it  on  account. 
Lord  Chief  Justice  Denman,  Mr.  Justice  Littledale,  and  Mr.  Jus- 
tice Patterson,  all  delivered  opinions  to  the  effect  that  the  tenant 
was  estopped,  but  put  their  conclusions  upon  somewhat  different 
grounds.  Lord  Denman  put  his  judgment  upon  two  grounds ; 
first,  that  N.  was  to  be  considered  as,  the  agent  of  B.,  and  there- 
fore that  the  entry  of  the  tenant  was  under  B.'s  title  ;  and,  second, 
that  there  was  a  fresh  demise  by  B.,  unaccompanied  by  any  misrep- 
resentation as  to  the  title  of  B.  In  this  latter  ground.  Lord  Den- 
man implied  merely  that  the  possession  of  the  tenant,  of  itself, 
made  no  difference  in  the  result.  Mr.  Justice  Patterson,  however, 
recognized  the  contrary  doctrine.  He  said:  "There  is  a  dis- 
tinction between  disputing  the  title  of  one  who  has  actually  let 
the  party  into  possession,  and  of  one  who  afterwards  claims  to  be 
entitled.  In  the  latter  case,  the  tenant  may  generally  dispute  it, 
by  showing  title  in  another."  He  then  adds :  "  I  am  not  sure 
that  it  [the  transaction  between  N.  and  the  tenant]  may  not  be 
as  an  original  taking  from  B.  himself;  for  N.  treats  himself  as  the 
agent  of  B.,  who  adopts  the  demise."  This  common  ground  must 
be  considered  as  the  ground  upon  which  the  judgment  in  the  case 
rests,  in  which  view  the  case  is  entirely  consistent  with  the  rule  in 
this  court. 

"  Ingraham  v.  Baldwin  ^  was  a  case  where  the  tenant  entered 
under  the  lease,  and  the  landlord  afterward  conveyed  to  the 
plaintiff,  to  whom  the  tenant  then  attorned,  and  it  was  held  that 
the  tenant  could  not  dispute  the  title  of  the  plaintiff.  Instead  of 
being  at  war  with  Tewksbury  v.  Magraff,  this  case  is  entirely  con- 
sistent with  it.  We  there  held  that  in  such  a  case  the  tenant 
could  dispute  only  the  derivative  title.  By  so  doing  he  does  not 
deny  the  title  of  his  landlord,  biit  merely  that  the  plaintiff  has 
become  the  grantee  of  his  landlord.  But  beyond  that  he  cannot  go  ; 
for  to  do  so  would  be  to  dispute  the  title  under  which  he  entered. 

"  The  other  cases  are  where  extrinsic  misrepresentation  and  the 
like,  on  the  part  of  the  landlord,  accompanied  the  possession  of 
the  tenant  at  the  letting,  when  it  was  held  that  the  tenant  was  not 
estopped.^      Of  them  it  is   sufficient  to  say  that  they  are  not 

1  9  N.  Y.  45.  singer,  1  Rawle,  408 ;  Miller  v.  McBrier, 

^  Hall  V.  Benner,  1  Penn.  402;  Hamil-     14  Serg.  &  R.  382;  Swift  v.  Dean,  11  Vt. 
ton  V.  Marsden,  6  Binn.  45 ;  Brown  i-.  Dy-     323  ;  Shultz  v.  Elliott,  11  Humph.  183. 
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authority  upon  the  question  in  hand.  They  establish  the  propo- 
sition that  a  tenant  who  was  in  possession  at  the  time  he  took  his 
lease,  and  who  was  induced  to  take  it  by  unfair  means,  may  dis- 
pute his  landlord's  title,  —  a  proposition  which  no  one  disputes. 
Because  they  do  that,  however,  they  cannot  be  taken  as  negatively 
establishing  the  proposition  that  the  tenant  cannot  dispute  the 
title  of  his  landlord  solely  upon  the  ground  that  he  was  in  pos- 
session when  he  took  the  lease 

"  We  now  come  to  those  cases  by  which,  as  we  consider,  the 
rule  in  Tewksbury  v.  Magraff  is  sustained.  Chettle  v.  Pound  ^ 
was  action  of  debt  for  rent.  Upon  nil  debet  pleaded,  the  plaintiff 
gave  in  evidence  a  note  in  writing,  by  which  the  defendant  had 
agreed  to  hold  for  one  year,  rendering  rent  of  fifteen  pounds 
stei'ling.  The  plaintiff  was  grantee  of  a  reversion  expectant  upon 
an  estate  for  life,  and  the  tenant  for  life  was  dead  at  the  time  the 
note  was  given.  The  grant  to  the  plaintiff  was  made  forty  years 
before,  and  he  had  never  been  in  possession.  The  defendant 
offered  to  prove  a  grant  of  the  reversion  prior  to  that  of  the 
plaintiff,  and  thus  show  that  the  plaintiff  had  no  title  at  the  time 
the  note  in  writing  was  given ;  and  it  was  ruled  by  Mr.  Chief 
Justice  Holt  that  the  defendant  could  do  so,  because  the  plaintiff 
had  never  been  in  possession ;  but  if  he  had,  that  then  the  defend- 
ant could  not  have  given  the  prior  grant  in  evidence  without 
having  been  evicted.  There  was  no  pretence  that  the  note  in 
writing,  by  which  the  defendant  had  agreed  to  hold  for  the 
plaintiff,  had  been  obtained  by  any  unfair  means,  not  implied  in 
the  transaction  itself,  and  the  case  turned  wholly  upon  the  bare  fact 
that  the  defendant  did  not  receive  the  possession  from  the  plaintiff. 

"  Rogers  v.  Pitcher  ^  was  replevin  for  property  distrained  for  rent. 
The  plaintiff  was  in  possession,  and  the  defendant  obtained  a  judg- 
ment and  elegit  against  a  moiety  of  the  premises,  and  thereafter 
the  plaintiff  had  paid  rent  for  such  moiety.  The  defendant,  on 
whom  the  issue  of  tenancy  lay,  proved  the  payment  of  rent  and 
rested.  The  plaintiff  proposed  to  answer  it  by  showing  that  the 
defendant  was  not,  at  the  time  the  rent  was  paid,  or  then,  legally 
entitled  to  the  rent;  to  which  the  defendant  objected  upon  the 
ground  that  by  the  payment  of  the  rent  the  plaintiff  had  acknowl- 
edged the  defendant  as  her  landlord,  and  was  now  estopped  from 
contesting  his  title.    It  was  held  that  the  plaintiff  was  not  estopped. 

1  1  Ld.  Raym.  74§.  '  6  Taunt.  202. 
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There  was  no  pretence  of  any  extrinsic  misrepresentation,  or  the 
like,  on  the  part  of  the  defendant,  by  which  the  plaintifiF  had  been 
induced  to  pay  rent.  There  was,  therefore,  no  ground  for  the 
rule  adopted,  except  the  possession  of  the  plaintiff  before  and  at 
the  time  of  the  attornment ;  although  there  is,  as  we  admit,  lan- 
guage in  the  opinions  of  tlie  judges  which,  unless  read  by  the  light 
of  the  facts  of  the  case,  might  lead  to  the  inference  that  the  case  in- 
cluded express  misrepresentation  or  the  like.  But  it  is  well  under- 
stood that,  on  the  score  of  authority,  it  is  the  facts  and  the  judg- 
ment thereon  which  constitute  the  case,  and  not  the  mere  lan- 
guage of  the  court  in  announcing  its  conclusions. 

"  Gravenor  v.  Woodhouse  ^  was  also  an  action  of  replevin  for 
property  distrained  for  rent.  At  the  trial  the  defendant  put  in  a 
written  attornment,  by  which  the  plaintiff,  being  in  possession  at 
the  time,  as  the  attornment  upon  its  face  showed,  agreed  to  hold 
for  one  year,  and  from  year  to  year,  at  a  yearly  rent  of  seventy 
pounds  sterling,  without  prejudice  to  any  right  or  claim  of  his  own 
to  the  premises.  It  was  objected,  on  the  part  of  the  plaintiff,  that 
the  language  of  the  avowries  was  not  sustained  by  the  attornment, 
and  evidence  was  offered  of  a  feoffment  made  to  the  plaintiff  by  a 
person  under  whom  the  defendants  claimed,  and  of  certain  letters 
from  that  person  containing  expressions  which  were  said  to  be 
adverse  to  the  defendants.  The  court,  however,  thought  the 
avowries  sustained  by  the  language  of  the  attornment,  and  rejected 
the  evidence,  upon  the  ground  that  the  plaintiff  could  not  dispute 
his  tenancy,  after  having  made  the  attornment  in  qxiestion.  There 
was  no  pretence,  so  far  as  the  case  shows,  that  the  attornment  had 
been  obtained  by  any  unfair  means,  not  implied  in  the  transaction, 
on  the  part  of  the  defendants.  The  judgment  went  against  the 
plaintiff,  and  there  was,  therefore,  no  ground  for  a  new  trial, 
except  the  fact  that  the  plaintiff  was  in  possession  when  he 
attorned.  A  new  trial  was,  nevertheless,  granted  ;  the  court  hold- 
ing that  the  attornment  did  not  estop  the  plaintiff. 

"  Cornish  v.  Searell  ^  was  assumpsit  for  use  and  occupation. 
A  being  tenant  under  B,  and  a  sequestration  having  issued  out 
of  chancery  against  B,  signed  the  following  instrument :  '  I 
hereby  attorn  and  become  the  tenant  of  C,  and  D,  two  of  the 
sequestrators  named  in  the  writ  of  sequestration,  issued  in  the 
said  suit  in  chancery,  and  to  hold  the  same  for  such  time  and  on 

1  1  Bing.  38.  »  8  Bam.  &  C.  471.- 
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Buoh  conditions  as  may  be  subsequently  agreed  upon.'  It  was 
held,  first,  that  this  was  an  agreement  to  become  tenant,  and 
required  a  stamp  ;  and,  second,  that  A,  not  having  received  pos- 
session from  0  and  D,  might  dispute  their  title.  So  far  as  the 
statement  of  facts  as  given  by  the  reporter  shows,  there  was  in 
this  case  no  suggestion  of  unfair  means  not  intrinsic,  on  the  part 
of  0  and  D,  by  reason  of  which  A  was  induced  to  attorn  to  them. 
Yet  it  has  been  said  that  it  was  a  case  of  mistake.  This  statement 
has  no  foundation  whatever  in  the  facts  of  the  case,  and  rests 
entirely  upon  a  single  word  found  in  the  opinion  of  Mr.  Justice 
Bayley,  who  said :  '  As  sequestrators,  they  [the  plaintiffs,  C  and  D] 
have  no  legal  right  to  receive  the  rents.  It  has  been  said  that  the 
defendant,  having  agreed  to  become  tenant  to  the  plaintiff's,  cannot 
dispute  their  title.  If  the  defendant  had  received  possession  from 
them,  he  could  not  dispute  their  title.  In  Rogers  v.  Pitcher  and 
Gravenor  v.  Woodhouse  the  distinction  is  pointed  out  between  the 
case  where  a  person  has  actually  received  possession  from  one  who 
has  no  title,  and  the  case  where  he  has  merely  attorned  by  mistake 
to  one  who  has  no  title.  In  the  former  case,  the  tenant  cannot 
(except  under  very  special  circumstances)  dispute  the  title  ;  in  the 
latter  he  may.'  The  claim  that  the  case  was  one  of  mistake  is 
founded  solely  upon  the  use  of  the  word  '  mistake  '  in  the  foregoing 
passage.  There  was  no  mistake  whatever  as  to  the  title  of  C  and  D. 
There  could  be  none ;  for  the  instrument  which  was  signed  by  A 
showed  upon  its  face  that  they  were  only  sequestrators,  and  there- 
fore without  legal  claim  to  the  rents.  It  cannot  be  supposed  that 
a  person  in  possession  will  knowingly  take  a  lease  from  a  party 
who  has  no  title  to  the  premises,  and  it  is  not,  therefore,  a  forced 
use  of  language  to  speak  of  it  as  a  '  mistake ' ;  and  it  is  in  that  sense 
that  we  understand  Mr.  Justice  Bayley.  But  were  it  otherwise, 
the  incautious  use  of  words  by  the  court  cannot  override  the  facts 
of  the  case,  or  limit  the  force  of  the  judgment.  It  is  very  plain 
that  A  signed  the  instrument  with  his  eyes  open,  knowing  all  the 
facts  and  circumstances,  and  that  it  was  considered  that  he  was 
estopped  by  that  act. 

"  In  Jackson  v.  Cuerden,^  the  defendant  A,  being  in  possession 
under  B,  the  supposed  proprietor,  applied  by  letter  to  C  as  the 
real  owner  to  purchase,  and  requested  to  be  considered  as  a 
tenant.     In  ejectment  by  C  against  A,  it  was  held  that  the  latter 

1  2  Johns.  CaB.  853. 
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was  not  estopped  by  his  letter  from  showing  that  his  letter  was 
grounded  on  a  mistake,  or  that  the  fee  existed  in  himself  or  out  of 
the  plaintiff?- 

"  In  all  cases  where  a  party  out  of  possession  seeks  a  taking  and 
holding  under  himself  by  another  in  possession,  from  the  very 
nature  of  the  case  there  must  be  a  representation  by  him  that  he 
is  the  owner.  The  bare  proposition  to  lease  involves  such  a  repre- 
sentation ;  and  if  he  be  not  the  owner,  the  representation  is  false. 
If,  under  such  circumstances,  a  party  in  possession  takes  a  lease, 
his  act  can  be  accounted  for  upon  no  rational  theory,  except  that 
he  was  influenced  by  this  express  or  implied  representation. 
When,  therefore,  in  the  opinions  of  the  judges,  such  expressions 
are  used,  their  sense  is  fully  satisfied,  as  we  consider,  by  the 
intrinsic  probability  that  there  was  unfair  meai\g  employed,  or 
there  was  some  mistake  by  which  the  tenant  was  induced  to  act ; 
and,  in  our  judgment,  such  intrinsic  probability  not  only  justifies, 
but  requires,  the  courts  to  look  behind  the  lease,  and  unearth  the 
truth.  As  already  suggested,  the  doctrine  of  estoppel  was  not 
designed  to  secure  to  any  one  an  advantage  over  another,  but  to 
prevent  such  a  result,  and  to  maintain  the  status  which  existed  at 
the  outset ;  to  protect  the  landlord  in  his  actual  possession  against 
the  trickery  or  sharp  practice  of  the  tenant,  not  to  enable  him  to 
impose  upon  the  tenant,  and  thereby  to  obtain  that  which  before 
he  had  not." 

The  doctrine  of  the  above  case  seems  at  first  to  derive  some  sup- 
port from  a  late  English  case,  in  which  it  was  held  that,  when  a 
person  in  possession  of  land  under  a  good  title  became  tenant,  by 
attornment,  to  another,  under  an  arrangement  for  an  assignment  — 
which  had  never  been  perfected  —  between  the  original  lessor  and 
the  party  to  whom  the  attornment  was  made,  he  would  not  be 
required,  after  the  termination  of  the  lease,  to  give  up  the  posses- 
sion before  he  could  dispute  the  lessor's  title.^  Without  express- 
ing any  opinion  as  to  how  the  case  might  have  been  during  the 
continuation  of  the  lease,  Brie,  0.  J.,  said  that  ho  could  find  no 
authority  for  the  doctrine  that  a  person  taking  a  lease  of  his  own 
land  was  not  entitled,  at  the  expiration  of  the  term,  to  dispute  the 
title  of  his  lessor. ^    But  it  would  seem  to  be  a  sufiicient  ground 

1  See  also  Jackson  u.  Spear,  7  Wend.  401.        »  See  also  Shelton  v.  Carrol,  16  Ala. 

"  Accidental  Death  Ins.  Co.  v.  Macken-     148 ;  Agar  v.  Young,  Car.  &  M.  78. 
zie,  10  Com.  B.,  N.  S.,  870,  Am.  ed. ;  S.  C. 
5  Law  T.,  N.  S.,  20. 
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upon  which  to  sustain  th6  case,  that  the  assignment  was  not  per- 
fected. 

In  a  similar  case  recently  before  the  Supreme  Court  of  Massa- 
chusetts,^ the  tenant  was  held  estopped  to  set  up  the  title  of  a  third 
person,  though  it  appeared  that  he  was  ignorant  of  her  title  when 
he  made  the  attornment,  and  though  she  had  forbade  him  to  pay 
rent  to  the  plaintiffs,  demanding  that  it  should  be  paid  to  herself. 
It  did  not  appear,  however,  that  he  had  ever  attorned  to  her,  or 
that  he  had  renounced  his  tenancy  under  the  plaintiffs. 

So,  too,  in  another  very  recent  case  ^  in  the  same  State,  a  defend- 
ant in  a  suit  for  possession  was  not  allowed  to  prove  that  he  had  been 
in  possession  in  right  of  his  wife,  prior  to  taking  a  lease  from  the 
plaintiff,  and  that  before  the  end  of  the  term  he  had  given  notice 
to  the  plaintiff  that  he  should  renounce  his  title,  and  claim  thence- 
forth under  that  of  his  wife.  Nothing  was  said  of  fraud  or  mis- 
take.   And  a  similar  ruling  was  made  in  Hogan  v.  Harley." 

The  prior  case  of  Cobb  v.  Arnold  *  is  still  stronger.  This  was 
an  action  for  use  and  occupation,  and  the  defendant,  who  had 
taken  a  lease  from  the  plaintiff,  offered  to  prove  that  for  thirteen 
years  before  the  lease  was  taken,  and  up  to  the  time  of  the  trial, 
twelve  years  later,  he  had  been  in  quiet,  exclusive,  and  adverse 
possession  of  the  land,  using  and  treating  it  as  his  own  all  the 
time.     But  the  evidence  was  refused. 

It  therefore  seems  to  be  a  difficult  matter  to  sustain  the  Cali- 
fornia cases  upon  the  authority  of  the  later  decisions,  even  if  it 
were  conceded  that  the  earlier  ones  were  not  opposed  to  the  doc- 
trine ;  which  is  not  conceded,  notwithstanding  the  skilful  han- 
dling they  have  received  from  Mr.  Justice  Sanderson.  We  are  apt 
to  distrust  the  force  of  explanations,  when  one  is  needed  for  almost 
every  one  of  a  numerous  class  of  cases ;  and  the  conviction  presses 
upon  us  quite  strongly,  when  so  many  eminent  judges,  who  under- 
stand quite  well  the  use  and  meaning  of  language,  speak  of  mis- 
representation, mistake,  or  fraud  as  an  element  necessary  to  the 
removal  of  the  estoppel,  that  they  must  mean  something,  even 
though  the  point  be  not  directly  involved  in  the  case  in  hand. 

Considered  upon  principle  as  well  as  authority,  we  can  at  once 
put  out  of  view  the  case  of  an  attornment  to  one  claiming  under 

1  Hawes  v.  Shaw,  100  Mass.  187  (1868).        »  8  Allen,  525. 

See  Trafton  v.  Hawes,  102  Mass.  533.  *  8  Met.  398.    See  also  First  Parish  v. 

2  Miller  v.  Lang,  99  Mass.  13  (1868).         Dow,  3  Allen,  369.  ( 
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the  original  lessor.  Nothing  is  more  certain  than  that  an  attorn- 
ment to  such  a  person  leaves  the  tenant  in  precisely  the  same  po- 
sition (so  far  as  the  question  of  the  estoppel  to  deny  the  title  of  the 
lessor  is  concerned)  as  he  was  with  the  original  landlord ;  he  cannot 
dispute  the  title  in  the  one  case  more  than  in  the  other,  except  by 
showing  that  the  derivative  title  is  defectiTe,  or  that  the  attornment 
was  made  by  fraud  or  mistake,  or  something  akin. 

The  only  room,  then,  for  the  question  raised  in  California,  is 
either  in  the  case  of  an  original  lease,  or  when  the  attornment  is 
made  to  a  stranger  to  the  title  of  the  lessor.  In  such  a  case,  is 
bare  possession,  without  mistake,  fraud,  or  the  like,  in  the  leasing 
or  attornment,  sufi&cient  to  remove  the  estoppel  ?  Upon  one  plain 
ground  we  think  not.  The  landlord  may  have  changed  his  position, 
induced  by  the  lessee's  acceptance  of  a  tenancy.  There  is  every 
element  here  essential  to  an  estoppel  in  pais  ;  and  without  stopping 
longer  than  to  refer  to  the  fact  that  the  doctrine  that  the  act  of  the 
party  against  whom  the  estoppel  is  claimed  must  have  been  wilful, 
has  been  overruled,^  it  is  enough  to  say  that  the  case  presents  fea- 
tures quite  as  conclusive  as  those  in  tl^e  case  of  the  estoppel  of  a 
tenant  who  has  received  possession  from  his  landlord.  The  essen- 
tial fact — aside  from  the  fact  of  inducement,  common  to  both 
cases  —  is  the  change  of  position  by  the  landlord ;  and  it  is  wholly 
immaterial  what  may  be  the  nature  or  extent  of  the  change, 
provided  there  has  •  been  a  change  in  fact,  so  that  the  landlord 
would  be  placed  in  a  less  advantageous  position,  by  allowing  the 
denial  of  his  title,  than  he  would  have  occupied  had  not  the  tenancy 
been  created.  Just  such  a  result  might  occur  by  making  this  inno- 
vation upon  the  rule  of  estoppel.  The  landlord  may  have  been 
lulled  into  security  by  the  acceptance  of  the  lease  or  attornment, 
and  in  the  mean  time  the  period  of  limitations  may  have  elapsed 
in  favor  of  a  third  person,  under  whom  the  tenant  may  also  be 
holding,  —  as  mortgagor  in  possession,  for  instance.  A  rule  of  law 
which  would  lead  to  such  a  result  can  hardly  be  founded  in  princi- 
ple, even  if  supported  by  authority.  But  it  would  seem  that  there 
must  in  fact  have  been  a  potential  change  of  position  in  order  to 
the  estoppel ;  for  if  the  landlord  is  still  in  the  same  advantageous 
position  as  before,  there  would  seem  to  be  lacking  one  of  the  ele- 
ments of  an  estoppel.^ 

1  Cornish  v.  Abington,  4  Hurl.  &  N.  549     pel  in  pais  by  conduct  may  arise  even  where 
(1859).  .  the  damage  is  constructive.      Knights  v. 

2  It  is  held  in  a  late  case  that  the  estop-    Wiffen,  Law  R.  5  Q.  B.  660  (1870). 
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It  is  worthy  of  notice,  also,  that  the  doctrine  of  the  California 
court  requires  a  still  further  step,  —  a  denial  of  the  existence  of 
an  estoppel  even  during  the  continuance  of  the  term ;  for  if  there 
is  an  estoppel  at  all,  it  lasts  until  the  contract  has  been  wholly  ful- 
filled. Now  the  contract  of  the  tenant  is  not  merely  that  he  will 
pay  rent,  but  also  that  he  will  deliver  the  possession  to  the  landlord 
at  the  expiration  of  the  lease.  The  estoppel,  then,  if  it  prevails  at 
all,  must  prevail  until  the  delivery  of  possession  by  the  tenant. 
That  it  would  be  a  still  more  doubtful  proposition  to  hold  that 
there  was  no  estoppel  during  the  term  is  evident  from  the  lan- 
guage of  Erie,  C.  J.,  in  Accidental  Death  Ins.  Co.  v.  Mackenzie.^ 
In  this  case  a  tenant  was  permitted  to  deny  the  title  of  an  assignee 
of  the  lessor  after  the  term,  but  before  surrender,  the  assignment 
not  having  been  perfected,  and  the  derivative  title,  therefore,  not 
having  been  completed.  But  the  chief  justice  expressly  declined 
to  say,  even  in  such  a  case,  that  tliere  might  not  have  been  an 
estoppel  during  the  term.  Moreover,  the  case  seems  to  come 
within  the  language  of  Best,  C.  J.,  which  implies  that,  if  the 
tenant  will  take  a  lease  in  full  knowledge  that  the  landlord  has 
no  title,  he  must  abide  the  consequences.^ 

Whether  the  doctrine  of  estoppel  prevails  in  cases  where  the 
relation  of  landlord  and  tenant  is  created  by  operation  of  law  was 
considered  in  Vance  v.  Johnson.®  It  appeared  in  that  case  that 
Vance  had  conveyed  the  real  estate  in  question  in  trust  to  one 
Bailey,  but  that  he  remained  in  possession  until  his  death,  and  that 
his  widow  continued  in  possession  thereafter.  After  the  convey- 
ance in  trust,  the  land  was  sold  under  execution  to  one  Washing- 
ton, from  whom  the  widow  of  Vance  took  a  lease ;  and  the  ques- 
tion was,  whether,  in  her  relation  to  Bailey,  she  had  the  legal  right 
to  take  the  lease  from  Washington.  The  court  decided  in  the 
affirmative. 

"  This  rule  [of  tenant's  estoppel]  cannot  be  held  applicable," 
said  McKinney,  J.,  in  delivering  judgment,  "to  the  same  extent, 
to  a  case  where  no  such  actual  relation  exists ;  where  the  person 
in  possession  did  not  receive  such  possession  from  the  legal  owner ; 
where  there  exists  between  them  no  privity,  either  of  estate  or  con- 
tract ;  where  there  is  no  obligation  on  the  part  of  the  person  in 

1  Fenner  w.  Duplock,  2  Bing.  10.  "  10  Humph.  214. 

2  5  Law  T.,  N.  S.,  20 ;  S.  C.  10  Cpm.  B., 
N.  S.,  870,  Am.  ed. 
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possession  to  pay  "rent  or  other  service,  or  pledge  of  faith  to  restore 
possession ;  in  short,  where  there  exist  no  reciprocal  duties  or  obliga- 
tions binding  equally  upon  the  parties,  or  either  of  them. 

"  The  relation  of  mortgagor  (suffered  to  remain  in  possession 
until  foreclosure)  to  the  mortgagee  is,  in  some  respects,  like  that 
of  a  tenancy  at  will,  but  it  is  not  strictly  such.  And  the  relation 
of  the  conveyor  in  a  deed  of  trust,  to  the  trustee,  is  exactly  similar. 
In  the  case  of  Moss  v.  Sallimore,i  Lord  Mansfield  says, '  A  mortga- 
gor is  not  properly  tenant  at  will  to  the  mortagee,  for  he  is  not  to 
pay  him  rent.  He  is  so  only  quodammodo.  Nothing  is  more  apt 
to  confound  than  a  simile.  When  the  court  or  counsel  call  a 
mortgagor  a  tenant  at  will,  it  is  barely  a  comparison.  He  is  like  a 
tenant  at  will.'  The  same  doctrine  is  held  by  BuUer,  J.,  in  the 
case  of  Birch  v.  Wright.^  All  the  authorities,  however,  concur 
that  the  possession  of  the  mortgagor  is  not  to  be  regarded  as 
adverse  to  the  mortgagee  ;  and  so  as  regards  the  parties  to  a  deed 
of  trust,  which  stands  on  the  same  principle.  In  other  words,  the 
possession  in  such  case  will  be  presumed  to  be  in  subordination  to 
the  legal  title,  until  proof  of  actual  disclaimer.  And  this  principle 
applies  to  all  cases  where  the  relation  of  landlord  and  tenant  is 
created  by  mere  operation  of  law.  But  there  exists  this  important 
distinction  between  the  actual  and  constructive  relations.  The 
tenant  in  the  former  case  is  not  permitted  to  disclaim  the  land- 
lord's title,  or  to  set  up  an  adverse  possession,  so  long  as  the  rela- 
tion subsists.^  But  in  the  latter  case  there  is  no  such  restraint 
imposed  upon  the  quasi  tenant,  as  he  is  styled  in  some  of  the  cases. 
He  is  not  within  the  principle  that  precludes  a  tenant  from  setting 
up  an  adverse  title  or  possession.  His  relation  is  founded  upon 
mere  acquaintance,  and  may  be  terminated  at  any  moment.  He 
may,  while  in  possession,  attorn  to  another,  or  acquire  an  adverse 
title  in  himself ;  and  in  either  case  the  possession  is  thereby 
changed,  and  the  Statute  of  Limitations  will  attach.  And  all  this 
is  perfectly  consistent  with  the  doctrine  maintained  by  this  court 
in  the  cases  of  Mitchell  v.  Lipe,*  and  Wood  v.  Turner,^  and  other 
cases  upon  the  same  subject.      In  the  former  case  it  was  held  that 

1  1  Doug.  279,  282.  landlord,  and  set  np  »  title  in  himself 

2  1  T.  R.  378,  383.  under  the  Statute  of  Limitations.    Willison 
'  That  is,  the  disclaimer  cannot  avail    v.  Watkins,  3  Peters,  43 ;  post,  pp.  401 
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ancy  has  expired,  he  may  avail  himself  of        *  8  Yerg.  179. 

it  from  the  time  it  was  made  known  to  the        '8  Humph.  685,  689. 
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the  title  of  the  defendant  in  an  execution,  being  transferred  to  the 
purchaser  by  the  sale  and  sheriif 's  deed,  his  possession  afterwards 
was  consistent  with  the  purchaser's  title  ;  and  he  would,  therefore, 
be  deemed  to  contimie  the  possession  in  the  character  of  a  quasi 
tenant  at  will  until  an  actual  disseizin  or  disclaimer  on  his  part.  In 
Wood  V.  Turner  it  is  held  that  the  only  restriction  imposed  by  such 
quasi  tenancy  is  to  preclude  the  execution  debtor,  who  remains  in 
possession  of  the  land  sold  at  sheriff 's  sale,  from  requiring  the  pur- 
chaser, in  an  action  of  ejectment  against  the  former,  to  produce 
any  other  evidence  of  title  than  proof  of  his  (the  defendant's) 
possession,  a  judgment  and  execution  against  him,  a  sale  and 
purchase  thereon,  and  a  deed  from  the  sheriff." 

A  very  important  qualification  of  the  rule  of  the  tenant's  estoppel 
prevails  in  the  case  of  a  disclaimer.  If  the  tenant  disclaim  to  hold 
of  his  lessor,  and  notice  of  the  fact  be  made  known  to  him,  his 
title  then  becomes  adverse  ;  the  lessor  may  at  once  eject  him  from 
the  premises ;  and  if  he  fails  to  do  so  before  the  period  of  limi- 
tation has  expired,  the  tenant  may  then  set  up  his  own  title, 
acquired  by  adverse  possession,  or  the  title  of  any  other  person 
under  whom  he  claims  to  hold.  But  he  cannot  set  up  such  title 
in  an  action  brought  by  the  lessor  before  the  expiration  of  the 
period  of  limitation.^ 

The  subject  is  exhaustively  reviewed  in  the  case  first  cited,  and 
stated  to  apply  as  well  to  the  relations  of  mortgagor  and  mort- 
gagee, trustee  and  cestui  que  trust,  and  generally  to  all  cases  where 
a  person  obtains  possession  of  real  estate  belonging  to  another  in 
subordination  to  his  title.  In  this  case  Willison  had  been  a  tenant 
of  one  Bordeaux,  under  whom  the  plaintiff  claimed,  and  afterwards 
Bordeaux  was  apprized  that  Willison  claimed  the  premises  by 
adverse  title.  It  appeared  that  Willison  had  been  in  possession  a 
sufficient  length  of  time  since  the  fact  of  his  disclaimer  came  to 
the  knowledge  of  Bordeaux  to  acquire  a  title  under  the  Statute  of 
Limitations,  provided  it  should  be  held  that  he  was  entitled  to 
the  benefits  of  the  statute.  The  action  was  trespass  to  try  title  ; 
and  the  plaintiff  contended  that  Willison  was  precluded  from  set- 
ting up  title  in  himself,  without  first  surrendering  possession. 
But  the  court  held  otherwise. 

1  See  Willison  v.  Watkins,  3  Peters,  43 ;  v.  Eckert,  4  How.  289  ;  Doe  d.  Clun  v. 

Peyton  v.  Stith,  5  Peters,  485,  491  ;  Wal-  Clarke,  Peake,  Add.  Cas.   239  ;   Taylor, 

den  V.  Bodley,  14  Peters,  156,  162  ;  Zeller  Land.  &  T.  ^  522,  and  cases  cited. 
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It  was  an  undoubted  principle  of  law,  the  court  observed,  that 
a  tenant  could  not  dispute  his  landlord's  title,  either  by  setting  up 
title  in  himself  or  in  a  third  person,  during  the  existence  of  the 
tenancy.  He  could  not  change  the  character  of  the  tenure  by  his 
.  own  act  merely,  so  as  to  enable  him  to  hold  against  his  landlord, 
who  reposed  under  the  security  of  the  tenancy,  believing  the  pos- 
session of  the  tenant  to  be  his  own,  held  under  his  title,  and  ready 
to  be  surrendered  by  its  termination,  by  the  lapse  of  time,  or  de- 
mand of  possession.  But  the  court  did  not  think  that  the  doctrine 
in  this  or  in  any  of  the  analogous  relations  had  been  adopted  to 
the  extent  contended  for  in  the  present  case,  which  presented  a 
disclaimer  by  a  tenant  with  the  knowledge  of  his  landlord,  and  an 
unbroken  possession  beyond  the  period  of  limitation. 

By  the  known  disclaimer  of  Willison,  the  tenancy  had  been  ter- 
minated, and  Bordeaux  had  the  right  to  treat  him  as  a  wrong-doer, 
holding  adversely ;  and  having  the  right  to  do  so,  he  was  bound  to 
exercise  his  power.  It  would  be  an  anomalous  possession,  which 
as  to  the  rights  of  one  party  was  adverse,  and  as  to  the  other  fidu- 
ciary, if  after  a  disclaimer,  known  to  the  landlord,  the  tenant  for- 
feited his  possession  and  all  the  benefits  of  the  lease.  No  injury 
could  be  done  the  landlord,  unless  by  his  own  laches.  If  he  sued 
^within  the  period  of  limitation,  he  would  prevail ;  and  if  he  suffered 
fthe  time  to  pass  by  without  suit,  it  was  but  the  common  case  of  a 
fparty  losing  his  rights  by  his  own  negligence. 

The  court  then,  having  shown  that  the  leading  authorities  ^  relat- 
ing to  trusts  and  mortgages  coincided  with  the  rule  adopted  by 
themselves,  said :  "  All  these  principles  bear  directly  on  the  case 
now  before  us ;  they  are  well-settled  and  unquestioned  rules  in 
courts  of  law  and  equity,  and  necessarily  lead  to  the  same  conclu- 
sion to  which  this  court  has  arrived.  The  relations  created  by  a 
lease  are  not  more  sacred  than  those  of  a  trust  or  a  mortgage.  By 
setting  up  or  attorning  to  a  title  adverse  to  his  landlord,  tlie  tenant 
commits  a  fraud  as  much  as  by  the  breach  of  any  other  trust. 
Why,  then,  should  not  the  statute  protect  him,  as  well  as  any  other 
fraudulent  trustee,  from  the  time  the  fraud  is  discovered  or  known 
to  the  landlord?  If  he  suffers  the  tenant  to  retain  possession 
twenty  years  after  a  tenancy  is  disavowed,  and  cannot  account  for 
his  delay  in  bringing  his  suit,  why  should  he  be  exempted  from 

1  Hovenden  v.  Annesley,  2  Schoale&L.     122  ;  Hughes  v.  Edwards,  9  Wheat.  490, 
607 ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90,    497  ;  and  other  cases. 
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the  operation  of  the  statute  more  than  the  mortgagor  or  the  mort- 
gagee ?  We  can  perceive  no  good  reasons  for  allowing  this  pecu- 
liar and  exclusive  privilege  to  a  lessor ;  we  can  find  no  rule  of  law 
or  equity  which  makes  it  a  matter  of  duty  to  do  it,  and  have  no 
hesitation  in  deciding  that  in  this  case  the  Statute  of  Limitations  is 
a  har  to  the  plaintiff's  action." 

The  tenant  may  purchase  the  property  from  the  landlord,  and 
set  up  the  title  thus  acquired  against  him.^  In  the  case  first 
cited  —  an  action  of  covenant  for  rent — the  defendant  ofifered  to 
show  that  he  had  become  the  purchaser,  at  execution  sale,  of  the 
reversion  of  a  portion  of  the  demised  premises,  and  the  Supreme 
Court  held  the  evidence  admissible  in  mitigation  of  damages. 
And  they  said  that,  if  the  purchase  had  covered  the  entire  rever- 
sionary interest  of  the  landlord,  the  fact  could  have  been  alleged, 
and  would  have  constituted  a  perfect  bar  to  the  action. 

Mr.  Justice  Cowen,  speaking  for  the  court,  said  that  the  tenant 
could  not  deny  that  the  landlord  had  a  right  to  demise  at  the  time 
the  lease  was  given ;  nor  could  he  defend  on  the  ground  that  he 
had  acquired  an  outstanding  title  adverse  to  that  of  the  landlord. 
But  this  was  the  extent  of  the  doctrine.  If  the  landlord  parted 
with  his  title  pending  the  lease,  the  tenant  would  be  bound  to  pay 
rent  to  the  assignee ;  and  should  the  tenant  then  buy  in  the  as- 
signee's right,  the  lease  would  be  extinguished.  And  the  result 
would  be  the  same  if  the  landlord  should  sell  and  release  to  the 
lessee.  No  action  would  lie  for  rent  in  these  cases.  And,  there- 
fore, had  there  been  a  sheriff's  sale  of  the  whole  reversion,  and 
the  defendant  had  redeemed,  or  purchased  under  the  judgment,  no 
action  could  have  been  sustained ;  for  a  purchase  or  acquisition  of 
title  under  a  judgment  against  the  lessor  was  the  same  thing  as  if 
the  lessor  had  granted  by  deed. 

But  if  the  tenant  be  bound  to  pay  the  taxes  and  neglect  to  do 
so,  he  cannot  buy  in  the  title  at  tax-sale  and  set  it  up  against  his 
landlord.     This  would  be  to  profit  by  his  own  wrong.^ 

The  tenant  is  not  estopped  to  allege  that  he  was  let  into  posses- 
sion under  a  title  from  which  the  landlord's  title  was  derived.^  In 
the  case  cited,  the  plaintiff  in  ejectment  claimed  title  to  the  prem- 
ises in  dispute  through  one  Quinton  Ford,  by  a  conveyance  in  fee. 
Quinton  had  acquired  the  title  by  being  put  into  possession  by  his 

■■  Nellis   V.   Lathrop,   22   Wend.    121  ;        ^  Haskell  v.  Putnam,  42  Maine,  244. 
Tilghman  v.  tittle,  13  111.  239.  =  Ford  v.  Ager,  2  Hurl.  &  C.  279. 
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father,  and  occupying  the  premises  for  twenty-five  years  without 
payment  of  rent  or  other  acknowledgment  of  the  father's  title. 
The  latter,  after  putting  his  son  into  possession,  mortgaged  the 
property.  After  Quinton  had  conveyed  to  the  plaintiff,  and  after 
he  had  attorned  to  him  as  tenant,  he  gave  up  possession,  in  con- 
sideration of  a  sum  of  money,  to  the  representatives  of  the  mort- 
gagor (his  father)  and  of  the  mortgagee,  who  united  in  a  convey- 
ance to  the  defendants.  The  question  was  whether  the  defendants 
were  estopped  by  reason  of  their  relation  to  the  plaintiff.  The 
court  decided  that  they  were  not. 

Cliannell,  B.,  said  that  the  case  was  distinguishable  from  Doe  d. 
Bullen  V.  Mills.^  Although  up  to  a  certain  point  it  resembled  that 
case  in  its  facts,  it  differed  from  it  in  the  circumstances  under 
which  the  plaintiff's  tenant  was  originally  let  into  possession.  The 
defendants  did  not  seek  to  dispute  the  plaintiff's  title,  but  to  show 
an  affirmative  title  in  themselves  from  which  any  title  the  plaintiff 
had  was  derived. 

The  cases  show  that  a  tenant  may  prove  that  one  to  whom  he 
has  paid  rent  by  attornment  has  no  derivative  title  from  his  origi- 
nal lessor.  Doe  d.  Higginbotham  V.  Barton  2  was  such  a  case.  It 
was  an  ejectment  for  certain  lands  in  Cheshire.  On  the  trial  the 
plaintiff  proved  that  one  Morton,  being  seized  in  fee  of  the  premises 
in  controversy,  demised  a  part  to  the  defendant.  Barton,  as  tenant 
from  year  to  year.  Subsequently  he  assigned  all  the  premises  by 
way  of  mortgage  to  Higginbotham,  the  plaintiff;  whereupon  Bar- 
ton, on  demand  made  by  the  plaintiff,  paid  the  rent  to  him  for 
several  years.  In  the  mean  time  the  plaintiff  demised  the  part  not 
leased  to  Barton  to  one  Bullock,  who,  having  paid  rent  for  a  year 
and  upwards,  then  underlet  to  Warburton,  the  other  defendant. 
Subsequently  both  Barton  and  Bullock  refused  to  pay  rent  to  the 
plaintiff,  who  then  served  notices  to  quit.  The  defence  was  that 
Morton  had  mortgaged  the  same  premises  to  one  Marriott  in  fee 
prior  to  the  mortgage  to  the  plaintiff,  but  that  he  (Morton)  had 
remained  in  possession  ;  that  Marriott  had  conveyed  the  premises 
in  fee  to  one  Woodhead,  and  that  Woodhead  had  given  notice  to 
the  defendants  to  pay  the  rent  to  him,  which  they  obeyed,  refus- 
ing to  pay  longer  to  the  plaintiff.  The  question  raised  was  whether 
'  the  defendants  were  estopped  to  make  this  defence.  The  court 
held  that  they  were  not. 

1  2  Ad.  &  E.  17.  2  U  Ad.  &  E.  307. 
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Lord  Denman,  who  delivered  the  judgment  in  this  important 
case,  said :  "  Supposing  the  facts  to  be  as  above  stated,  it  is  clear 
that  the  lessor  of  the  plaintiff  never  had  any  legal  estate,  and  he 
must  rely  on '  the  rule  with  regard  to  landlord  and  tenant.  That 
rule  is  fully  established,  viz.,  that  the  tenant  cannot  deny  that  the 
person  by  whom  he  was  let  into  possession  had  title  at  that  time, 
but  he  may  show  that  such  title  is  determined.^  With  respect  to 
the  title  of  a  person  to  whom  the  tenant  has  paid  rent,  but  by 
whom  he  was  not  let  into  possession,  he  is  not  concluded  by  pay- 
ment of  such  rent  if  he  can  show  that  it  was  paid  under  a  mis- 
take. These  defendants,  therefore,  stand  in  different  situations. 
Warburton  is  precluded  from  denying  that  the  lessor  of  the  plain- 
tiff ever  had  a  title,  and  must  show  that  such  title  as  he  had  is 
determined.  Barton  is  precluded  from  denying  that  Morton  had 
a  title,  but  he  is  at  liberty  to  deny  that  the  lessor  of  the  plaintiff 
ever  had  any  derivative  title  from  Morton,  unless  the  payment  of 
rent  concludes  him.  We  do  not  think  tliat  he  is  so  concluded, 
because  he,  being  tenant  te  Morton,  and  having  notice  of  a  subse- 
quent mortgage  by  Morton  to  the  lessor  of  the  plaintiff,  had  no 
right  to  question  it ;  nor,  until  he  received  notice  from  Woodhead 
of  the  prior  mortgage,  had  he  any  reason  to  doubt  that  the  legal 
estate  had  passed  to  the  lessor  of  the  plaintiff.  He  may  truly  be 
said  to  have  paid  the  rent  under  a  mistake;  and  then  he  may 
show,  not  that  Morton  had  not  a  title  by  which  he  (Barton) 
would  be  estopped  as  against  Morton  himself,  but  that  Morton's 
title  was  not  such  a  one  as  would  enable  him  to  pass  a  legal  estate 
to  the  lessor  of  the  plaintiff.  If  the  evidence  had  been  received, 
he  would  have  shown  that  Morton  had  only  the  equity  of  redemp- 
tion, and  that  nothing  more  passed  to  the  lessor  of  the  plaintiff 
from  Morton.  And  this,  we  think,  he  was  at  liberty  to  show, 
though  if  there  had  been  a  demise  in  the  declaration  by  Morton 
himself,  it  might  have  been  otherwise." 

Tins  doctrine  that  a  tenant  is  not  estopped  to  deny  the  validity 
of  a  derivative  title  is  also  illustrated  by  the  recent  case  of  Hil- 
bourn  v.  Fogg.^  This  was  an  action  of  tort  for  ejecting  the 
plaintiff  from  a  room  in  a  house  in  Charlestown.  It  appeared  that 
McGrath,  one  of  the  defendants,  was  tenant  at  will  of  the  house, 
and  that  the  plaintiff  was  tenant  at  will  under  her.     Subsequently 

1  Doe  d.  Knight  v.  Smythe,  4  Maule  &       ='99  Mass.  11  (1868). 
S.  347. 
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McGratli  made  a  written  lease  to  Fogg,  who,  witli  the  assistance 
of  McGrath  and  other  defendants,  after  due  notice  to  quit,  entered 
the  plaintiffs  room  and  removed  her  effects.  It  was  contended, 
on  the  part  of  the  defendants,  that  the  plaintiff  was  estopped  to 
maintain  the  action  ;  but  the  court  ruled  otlierwise. 

The  well-settled  rule  of  law,  the  court,  by  Mr.  Justice  Gray, 
observed,  by  which  a  tenant  entering  under  an  oral  lease  is 
estopped,  so  long  as  he  continues  in  possession  thereunder,  to 
deny  the  lessor's  title  at  the  time  of  making  the  lease,  as  against 
the  lessor,  his  heirs  and  assigns,  is  founded  on  the  injustice  of 
allowing  one  who  has  obtained  possession  by  admitting  the  title  of 
another,  to  deny  the  title,  and,  in  case  of  failure  in  proof  of  it, 
hold  the  premises.  "The  rule  holds  good,"  said  the  court, 
"  where  the  actual  title  of  the  lessor  is  that  of  a  mere  tenant  at 
will,  and  applies  in  every  form  of  action  by  which  the  lessor  may 
seek  to  assert  the  rights  reserved  or  promised  to  him  in  his  lease.^ 
But  it  is  equally  well  settled  that  the  tenant  is  not  estopped  to 
deny  that  since  his  own  entry  into  possession  his  lessor's  title  has 
expired,  either  by  its  own  limitation,  or  by  the  act  of  the  lessor,  or 
by  eviction  by  title  paramount ;  and  that  when  the  estoppel  is  set 
up  by  one  claiming  as  assignee  of  the  lessor,  the  tenant  may  show 
that  such  assignment  was  ineffectual  to  pass  the  lessor's  title.^ 
In  Doe  [d.  Higginbotham]  v.  Barton,  [_supra]  Lord  Denman  said 
that  if  the  lessor  had  been  strictly  tenant  at  will  of  another,  no 
doubt  his  tenant  might  have  shown  the  determination  of  that  will 
on  the  part  of  the  lessor's  lessor. 

"  In  this  case,  the  plaintiff  occupied  her  room  as  tenant  at  will 
of  McGrath,  and,  while  this  tenancy  at  will  continued,  might  main- 
tain an  action  against  McGrath,  or  any  person  claiming  under  her, 
for  disturbing  the  plaintiff's  possession.^  McGrath  made  a  written 
lease  of  the  room  to  Fogg,  which,  if  the  lessor  had  had  a  sufficient 
title,  would  have  terminated  the  tenancy  at  will  of  the  plaintiff, 
and  prevented  her  from  maintaining  this  action  for  the  removal  of 
her  goods.*     But  the  report  finds  that  McGrath  did  not  own  the 

1  Cobnrnw.Palmer,  SCush.  124;  Towne     don  &  Northwestern  Railw.  Co.  v.  West, 
V.  Butterfield,  97  Mass.  105.  Law  R.   2   C.  P.  553 ;  Despard  v.  Wal- 

2  England  v.  Slade,  4  T.  E.  682;  Doe     bridge,  15  N.  Y.  374. 

d.  Marriott  v.  Edwards,  5  Barn.  &  Ad.  "  Dickinson  v.  Goodspeed,  8  Cush.  119. 

1065;  Doe  d.  Higginbotham  v.  Barton,  11  *  Curtis  v.  Galvin,  1  Allen,  215;  Pratt 

Ad.  &  E.  307 ;  S.  C.  3  Per.  &  D.  194 ;  v.  Farrar,  10  Allen,  519. 
Mountnoy  v.  Collier,  1  El.  &  B.  630;  Lon- 


UrON  PERSONS  HOLDING  RELATIONS  OF  TRUST.      407 

estate,  and  was  herself  a  mere  tenant  at  will  of  the  rightful  owner, 
and  could  not,  therefore,  make  a  valid  alienation  by  written  lease 
which  would  give  Fogg  a  better  title  than  she  had  previously 
granted  to  the  plaintiff.^  This  fact  is  in  no  way  inconsistent  with 
her  title  as  lessor  at  will  of  the  plaintiff ;  and  the  plaintiff,  by 
having  entered  into  possession  as  her  tenant  at  will,  was  not 
estopped  to  deny  that  she  had  any  greater  estate,  and  to  maintain 
this  action." 

The  tort  in  this  case,  it  will  be  noticed,  was  committed  by  Fogg, 
and  McGrath  and  the  other  defendants  evidently  stood  in  the 
relation  of  agents  to  him.  Had  McGrath  expelled  the  plaintiff, 
after  properly  putting  an  end  to  the  lease,  it  is  plain  that  the 
action  coUld  not  have  been  maintained ;  for  the  plaintiff  would 
not  have  been  permitted  to  question  the  lessor's  title.  The  ruling 
in  the  case  was  simply  to  the  effect  that  the  plaintiff  was  not 
estopped  to  say  that  no  title  had  passed  by  the  subsequent  lease 
to  Fogg. 

The  case  of  Claridge  v.  Mackenzie  ^  considers  the  subject  of  a 
new  taking  or  letting  into  possession.  The  action  was  trespass  for 
two  distresses  for  rent.  The  facts  in  brief  were,  that  'the  plaintiff, 
having  derived  possession  from  a  third  person,  paid  rent  to  the 
defendant,  who  was  in  fact  a  termor.  After  the  latter's  term  had 
expired,  but  not  to  the  knowledge  of  the  plaintiff,  the  plaintiff 
entered  into  an  agreement  with  the  defendant  for  a  tenancy,  and 
in  pursuance  thereof  paid  rent  to  him.  The  court  held  that  the 
plaintiff  was  not  estopped  to  show  that  the  distresses  complained 
of  were  illegal,  on  the  ground  that  the  defendant's  title  had 
expired. 

Chief  Justice  Tindal  came  to  this  conclusion  upon  two  grounds  : 
First,  that  there  was  no  new  taking  of«the  premises  by  the  plaintiff, 
or  any  letting  into  possession  by  the  defendant ;  and,  secondly,  that 
even  assuming  there  was  a  new  taking  or  letting  into  possession, 
the  jury  had  found  that  the  transaction  had  taken  place  without 
a  knowledge,  on  the  part  of  the  plaintiff,  of  the  circumstances. 

"  Upon  the  first  point,"  said  he,  "  I  think  it  was  competent  for- 
the  plaintiff  to  show  that  the  defendant's  title  had  expired.  The 
plaintiff  was  in  possession  of  the  premises ;  and  after  the  expira- 
tion of  the  defendant's  interest,  he  continued  to  occupy,  as  tenant 
by  sufferance,  under  the  party  who  was  entitled  to  the  intermediate 

1  Cooper  V.  Adams,  6  Cnsh.  87,  90.  ^  4  Man.  &  G.  143. 
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term  of  three  quarters  of  a  year.  The  witness  Richards  speaks  of 
a  new  agreement  having  been  entered  into  between  the  plaintiff 
and  the  defendant,  that  the  former  should  continue  in  possession 
as  tenant  to  the  latter ;  but  there  was  no  new  possession  given 
by  the  defendant ;  she  was  in  no  way  prejudiced ;  she  could  not 
have  turned  the  plaintiff  out  of  possession  ;  and  before  their  agree- 
ment if  she  had  brought  her  ejectment,  the  plaintiff  might  have 
shown  that  she  had  jio  title,  and  that  the  title  was  in  some  one 
else.  It  is  not  like  the  case  of  a  person  letting  another  into  pos- 
session of  vacant  premises  ;  it  is  in  fact  a  remaining  in  possession 
of  premises  which  had  been  formerly  occupied  by  the  tenant. 
....  In  effect,  all  that  the  plaintiff  proposes  to  do  in  this  case  is,  to 
show  that  the  defendant  at  one  time  had  a  good  title,  which  has 
since  expired." 

Mr.  Justice  Coltman  said :  "  If  the  plaintiff  was  not  let  into 
possession  by  the  defendant,  it  is  clear  that  he  is  not  precluded 
from  showing  that  her  title  is  at  an  end.  What,  then,  is  the  mean- 
ing of  being  let  into  possession  ?  The  plaintiff,  it  is  admitted,  was 
not  let  into  corporeal  possession  by  the  defendant ;  he  had  been  let 
in  by  Tillbury,  quite  independently  of  Mackenzie.  But  then  it  is 
argued  that  in  July,  1838,  the  plaintiff  entered  into  an  agreement 
to  take  the  premises  from  the  defendant ;  and  I  think  that  such 
must  be  considered  to  be  the  result  of  the  evidence.  And  if  she 
had  a  legal  right  at  that  time,  and  might  have  turned  the  plaintiff 
out  of  possession,  I  am  not  prepared  to  say  but  that  he  must  have 
formally  surrendered  to  the  defendant.  But  the  infirmity  of  the 
defendant's  case  consists  in  this,  that  at  the  time  of  tliis  agreement 
she  had,  in  fact,  no  power  to  turn  the  plaintiff  out  of  possession, 
and  I  think,  therefore,  that  he  cannot  be  said  to  have  been  let  in 
by  her.  The  question  then  is,  Was  this  agreement  made  under  a 
mistaken  notion  as  to  the  facts  ?  This  point  was  properly  left  to 
the  jury,  and  they  have  found  in  the  aflSrmative." 

When  the  relation  of  landlord  and  tenant  is  established,  the 
rule  of  estoppel  upon  the  tenant  prevails,  though  the  tenancy  be 
■created  by  a  deed  which  shows  that  the  landlord  possessed  no  legal 
estate,!  unless,  possibly,  the  nature  of  the  action  requires  a  legal 
.estate  to  support  it,  as  in  the  case  of  ejectment  or  covenant.    This 

1  Jolly  V.  Arbuthnot,  4  DeG.  &  J.  224 ;     Q.  B.  293 ;  Cornish  v.  Searell,  8  Barn.  & 
Dancer  v.  Hastings,  12  Moore,  34;  S.  C.     C.  471. 
4  Bing.  2 ;  Morton  v.  Woods,  Law  E.  4 
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doctrine  is  an  important  qualification  to  the  rule  that  there  is  no 
estoppel  where  the  truth  appears. 

In  the  case  first  cited  the  question  raised  was,  whether  the  rela- 
tion of  landlord  and  tenant  had  been  created  by  a  receivership 
deed  between  the  receiver  and  another  party,  a  bankrupt,  so  as  to 
give  the  receiver  the  right  to  distrain  for  rent ;  the  deed  showing 
an  attornment  by  the  bankrupt  to  the  receiver,  and  at  the  same 
time  showing  that  the  legal  title  was  not  in  the  latter.  "  It  is  con- 
tended," said  Lord  Chancellor  Chelmsford, "  that  the  attornment  to 
Aplin  [the  receiver]  had  no  operation  ;  not  by  agreement,  because 
he  had  no  interest  in  the  land  to  which  it  could  apply ;  nor  by 
estoppel,  because  the  deed  sets  forth  the  rights  and  interests  of  all 
parties,  and  shows  that  Aplin  had  no  reversion  in  the  premises  to 
which  the  power  of  distress  could  be  incident.  It  appears  to  me, 
however,  that  the  circumstance  of  the  truth  of  the  case  appearing 
upon  the  deed  is  a  reason  why  the  agreement  of  the  parties  which 
it  embodies  should  be  carried  out,  either  by  giving  efifect  to  their 
intentions  in  the  manner  which  they  have  prescribed,  or  by  way  of 
estoppel  to  prevent  their  denying  the  right  to  do  the  acts  which 
they  have  authorized  to  be  done." 

In  the  still  more  recent  case  of  Morton  v.  Woods,  above  cited, 
in  which  the  same  point  arose,  Kelly,  C.  B.,  in  delivering  judg- 
ment, remarked,  as  to  the  objection  that  the  defendants,  not  hav- 
ing the  legal  estate,  could  have  no  right  of  distress :  "  That  they 
had  not,  in  fact,  the  legal  estate,  is  clear  ;  but  that  may  be  said  of 
all  lessors  where  there  is  a  lease  and  a  tenancy  by  estoppel,  and 
where  the  lessors  have  frequently  no  title  at  all.  Here  the  defend- 
ants have  an  equitable  title  only,  and  the  question  becomes  of 
primary  importance,  because  it  is  only  by  estoppel  that  the  defend- 
ants can  be  said  to  have  the  legal  estate,  and  it  is  said  that  no 
estoppel  arises  where  the  truth  appears  upon  the  face  of  the  instru- 
ment which  is  the  evidence  of  the  agreement  between  the  parties ; 
and  it  may  be  taken,  as  appears  on  the  mortgage  deed,  that  the 
defendants  were  not  seized  of  the  legal  estate,  but  that  it  was  in 
the  first  mortgagee,  Mr.  Horn.  A  number  of  cases  bearing  on 
this  point  have  been  cited ;  but  when  we  come  to  look  at  the  facts, 
and  the  ratio  decidendi  of  each,  none  of  them  are  directly  in  point. 
They  were  either  actions  of  covenant,  in  which  the  covenant  must 
be  enforcible  as  an  obligation  at  law,  or  actions  of  ejectment  on  a 
clause  of  re-entry,  where  it  is  perfectly  clear  there  must  be  the 
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legal  estate  in  the  plaintiff,  and  that  if  it  is  outstanding  he  cannot 
succeed.!  But  even  if  any  of  the  decisions  or  dicta  were  to  lead 
to  the  conclusion  that  where  the  truth  appears  there  can  be  no 
estoppel,  that  doctrine  must  be  taken  to  be  overruled  by  the  case 
of  Jolly  V.  Arbutlmot.2  ....  There  is  undoubtedly  this  differ- 
ence between  Jolly  v.  Arbuthnot  and  the  present  case,  that  the 
mortgagee  was  a  party  to  the  deed  in  that  case,  whereas  the  origi- 
nal mortgagee  is  not  a  party  to  the  agreement  in  this  ;  but  it  is 
the  creation  of  the  tenancy,  or  the  estoppel  which  arises  from  the 
creation  of  the  relation  of  landlord  and  tenant  by  agreement  be- 
tween the  parties,  that  makes  the  actual  legal  estate  unnecessary 
to  support  the  distress,  and  not  the  consent  of  the  third  party  in 
whom  the  legal  estate  is.  Therefore  the  two  cases  are  essentially 
identical,  and  if  we  had  any  doubt  on  the  subject,  which  we  have 
not,  we  should  be  bound  by  that  authority ;  and  we  therefore  hold 
that  the  right  of  distress,  so  far  as  this  point  of  the  want  of  the 
legal  estate  is  concerned,  is  unaffected  by  the  fact  that  such  want 
of  the  estate  appeared  on  the  agreement  by  which  the  relation  of 
landlord  and  tenant  was  created  between  the  parties." 

The  only  case  directly  holding  that  where  the  deed  shows  that 
the  lessor  had  not  a  legal  reversion  the  lessee  may  dispute  the 
title  in  an  action  upon  the  covenants  is  Pargeter  v.  Harris;* 
thoiigh  the  doctrine  is  referred  to  with  approval  in  a  dictum  by 
Martin,  B.,  in  the  subsequent  case  of  Cuthbertson  v.  Irving.*  The 
distinction  must  be  a  fine  one  which  will  allow  the  tenant,  in  a 
lease  showing  the  facts,  to  dispute  the  title  in  covenant,  and 
refuse  him  the  power  in  a  contest  concerning  the  validity  of  a  dis- 
tress. The  doctrine  of  the  cases  of  Jolly  v.  Arbuthnot  and  Mor- 
ton V.  Woods,  above  presented,  seems"  sound,  and  they  leave  a  very 
narrow  ground  for  Pargeter  v.  Harris  and  the  like  cases  to  stand 
upon. 

The  question  arose  again  in  a  late  case  in  the  Exchequer.^  In 
the  case  cited  the  plaintiff  had  granted  a  lease  to  the  defendant 
which  recited  that  it  was  subject  to  a  prior  lease  to  other  persons. 
The  action  was  ejectment,  and  it  was  admitted  that  the  covenant 

1  The  cases  referred  to  are  Pargeter  v.  judge  of  course  means  overruled  so  far  as 
Harris,  7  Q.  B.  708  ;  Cuthbertson  v.  Irving,  the  point  under  consideration  is  concerned. 
4  Hurl.  &  N.  742 ;  S.  C.  in  error,  6  Hurl.  &        »  7  Q.  B.  708. 

N.  135 ;  Saunders  v.  Merryweathcr,  3  Hurl.        *  4  Hurl.  &  N.  742. 

&  C.  902.     Seean/e,  pp.  294,  329-331.  '  Duke  v.  Ashby,  7   Hurl.   &  N.  600 

2  4  DeG.  &  J.  224.  /Supra.  The  learned    (1862). 
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to  repair  had  been  broken,  and  that  rent  had  been  paid  to  the 
plaintifiF  under  his  lease.  It  was  objected  by  the  defendant  that 
the  plaintiff  could  not  recover,  because  it  appeared  from  the  face 
of  the  lease  that  there  was  an  outstanding  title.  But  the  objection 
was  overruled. 

"  The  question,"  said  the  chief  baron,  in  the  course  of  the  argu- 
ment, "  is  whether,  when  a  person  accepts  a  lease  admitting  upon 
the  face  of  it  some  infirmity  of  title  in  the  lessor,  the  doctrine  ap- 
plies that  there  is  no  estoppel  where  all  the  facts  appear.  I  do  not 
think  that  that  technical  doctrine  of  estoppel  applies  to  the  case  of 
landlord  and  tenant.  Suppose  a  mortgagor  in  possession  grants  a 
lease ;  could  the  lessee  dispute  his  title  because  the  legal  estate  is 
in  the  mortgagee  ?  "  ^  But  he  said  the  case  would  have  been  dif- 
ferent had  the  defendant  obtained  an  assignment  of  the  prior  lease. 

A  similar  point  arose  in  the  recent  case  of  Holt  v.  Martin  .^ 
This  was  an  ejectment  by  Martin,  in  which  it  appeared  that  he, 
being  owner  of  an  undivided  seventh  part  of  a  house,  leased  the 
whole  in  his  own  name  as  agent.  Having  conveyed  away  his 
interest,  he  brought  the  present  action.  The  defendant,  Holt, 
attempted  to  show  that  the  owners  of  the  other  interests  had  re- 
voked Martin's  agency,  but  the  court  held  the  evidence  inadmis- 
sible. 

"  At  first  sight,"  said  Agnew,  J.,  for  the  court,  "  this  might 
seem  competent,  but  a  close  inspection  discloses  a  direct  conflict 
with  the  rule  that  a  tenant  shall  not  dispute  the  title  of  his  land- 
lord as  it  was  when  he  took  the  lease.  *  It  was  Martin  who  let  the 
premises  to  Holt.  The  relation  of  landlord  and  tenant,  by  the 
terms  of  the  lease,  was  exclusively  between  them.  The  covenants 
were  those  of  Martin  and  Holt  alone,  and  the  sealing  and  deliver- 
ing also.  Upon  any  breach  of  the  lessor's  covenants  the  action 
would  lie  against  Martin  and  no  other.  Martin  simply  described 
himself  as  '  agent,'  —  no  more,  no  less,  —  and  it  is  thought  this 
opened  the  door  to  the  proof.  But  agent  for  whom,  or  for  what  ? 
We  are  not  informed.  Was  he  a  mere  agent  without  an  estate; 
or,  himself  holding  the  legal  title,  was  he  an  agent  for  purposes 
connected  with  the  title  he  held  ?  None  of  these  appear  by  the 
lease.  And  if  agent  for  others,  were  they  the  same  persons  indi- 
cated in  the  offer  ?    If  not,  clearly  Martin  could  rebut  the  proof 

1  See  Cathbertson  v.  Irving,  4  Hurl.  &        =  51  Penn.  St.  499  (1866). 
N.  742 ;  S.  C.  in  error,  6  Hurl.  &  N.  135. 
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offered.    His  calling  himself  agent  was  no  admission  of  title  in 
the  persons  named  in  the  offer.     Thus  it  was  a  direct  attempt  to  ' 
deny  the  title  of  Martin  ;  for,  if  competent,  it  showed  title  in  third 
persons,  and  brought  on  directly  a  conflict  upon  the  title  of  Mar- 
tin, and  not  upon  the  mere  termination  of  the  lease." 

That  the  doctrine  that  the  tenant  cannot  dispute  his  landlord's 
title  is  not  confined  to  the  action  of  ejectment  was  decided  in  De- 
laney  v.  Fox.^  This  case  was  an  action  of  trespass  upon  certain 
premises.  The  defendant  pleaded  liherum  tenementum,  and  a  spe- 
cial plea  showing  a  tenancy  of  the  plaintiff  under  him,  and  its 
determination  by  notice.  The  plaintiff  gave  evidence  that  at  the 
time  she  was  let  into  possession  by  the  defendant  he  had  no  title, 
but  that  the  title  was  in  a  third  person,  to  whom  the  plaintiff 
under  a  threat  of  distress  paid  rent.  It  was  objected  that  she  was 
estopped  from  disputing  the  defendant's  title ;  but  counsel  on  the 
other  side, contended  that  the  rule  of  estoppel  was  confined  to  the 
action  of  ejectment,  and  did  not  apply  to  trespass.^  The  court 
decided  in  favor  of  the  defendant. 

Cockburn,  C.  J.,  said  that,  upon  principle,  there  was  no  distinc- 
tion between  the  case  of  ejectment  and  the  present  case.  There 
could  be  no  substantial  difference  between  the  landlord's  asserting 
his  title  by  bringing  ejectment  at  the  immediate  expiration  of  the 
term,  and  his  asserting  it  in  defence  of  an  action  of  trespass  at  a 
future  period.  On  the  other  hand,  there  had  not  even  been  a  con- 
structive eviction  in  the  case ;  and  even  if  there  had  been,  he 
doubted  whether  such  an  eviction  could  be  considered  as  a  deter- 
mination of  the  landlord's  title.^ 

The  doctrine  of  the  tenant's  estoppel  prevails  against  one  who  is 
in  possession  of  land  under  a  mere  license.* 

It  is  said  that  if  a  person  take  possession  of  land  under  a  mort- 
gagee, not  as  his  tenant,  but  as  devisee  of  the  mortgagor,  to 
keep  possession,  keep  the  fences  in  repair,  pay  the  taxes,  and 
enjoy  the  rents  and  profits,  without  paying  rent,  and  not  rec- 
ognizing an  absolute  title  in  the  mortgagee,  he  will  not  be 
estopped  to  dispute  the  mortgagee's  title.^ 

^  2  Com.  B.,  N.  S.,  768.  to  remove  the  estoppel  in  America,  and 

*  Referring  to  the  language  of  Pollock,  probably  also  in  England,   see  ante,  pp. 

C.  B.,  in  Watson  v.  Lane,  11  Ex.  769,  cit-  387,  388. 

ing  Heath,  J.,  in  Ogle  v.  Atkinson,  5        *  Glynn  w.  George,  20  N.  H.  114;  ante, 

Taunt.  7.59.  p.  384. 
'  That  constructive  eviction  is  sufficient        '  Sahler  v.  Signer,  37  Barb.  329. 
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It  is  within  the  doctrine  of  these  cases  that  a  tenant  by  the 
curtesy  cannot  allege  that  the  title  of  his  wife  was  defective.^  The 
case  cited  was  an  action  of  waste,  alleged  to  have  been  committed 
by  the  defendant,  occupying  as  tenant  for  life.  The  plaintiff 
claimed  title  under  a  deed  from  the  defendant's  wife.  It  appeared 
that  the  latter's  title  had  been  derived  from  a  location  which  it 
appeared  was  irregular  and  defective.  The  defendant  for  this 
reason  objected  that  the  location  had  given  no  title  to  his  wife ; 
but  the  court  overruled  the  objection. 

Mr.  Justice  Hubbard  said  that  the  title  of  the  plaintiff  was  void- 
able, but  the  defendant  was  not  in  a  position  to  take  advantage  of 
any  defect  in  it,  since  he  had  entered  under  his  wife's  right,  and 
held  as  tenant  by  the  curtesy,  subject  to  the  rights  of  the  children. 
He  was  estopped  to  deny  the  title  under  which  he  entered,  by 
alleging  that  he  was  now  a  disseizor. 

So  where  a  judicial  deed  has  been  granted  to  a  party,  imposing 
upon  him  certain  duties,  he  cannot,  while  claiming  under  the 
deed,  excuse  himself  from  performance  of  the  duties  on  the  ground 
that  the  order  of  court,  under  which  the  deed  was  made,  was 
defective,  so  that  no  title  was  passed  by  the  deed.^ 

In  regard  to  the  relation  of  mortgagor  and  mortgagee,  without 
attempting  to  define  it,  it  is  sufScieut  to  say,  that  when  the  mort- 
gagor retains  possession,  a  relation  is  created  similar  to  that  of 
landlord  and  tenant,  and  the  mortgagor  is  estopped  to  deny  the 
title  of  the  mortgagee,  unless,  after  a  distinct  disclaimer  brought 
to  the  knowledge  of  the  latter,  he  has  acquired  a  title  by  ad- 
verse possession.^  > 

And  the  same  principle  seems  to  prevail  in  the  cases  of  those 
trusts  which  are  the  mere  creatures  of  a  court  of  equity.*  The 
possession  of  the  trustee  not  being  adverse  to  the  cestui  que  trust, 
as  between  them  the  act  of  limitations  does  not  run  unless  there 
is  a  clear  repudiation  of  the  trust,  brought  home  to  the  party  so 
as  to  require  him  to  act  as  upon  a  clearly  asserted  adverse  title.^ 

1  Morgan  D.  Larned,  10  Met.  50.  214;  Willison  v.  Watkins,  3  Peters,  43, 

2  Woburn  v.  Henshaw,  101  Mass.  193.       52. 

'  Doe  d.  Higginbotham  v.  Barton,  11  *  Kane  v.  Bloodgood,  7  Johns.  Ch.  90; 

Ad.  &  E.  307,  314;  Partridge  v.  Here,  5  Willison  v.  Watkins,  3  Peters,  43,  52; 

Barn.  &  Aid.  604;  Hitchman  v.  Waltman,  Vance  v.  Johnson,  10  Humph.  214. 

4  Mees.  &  W.  409;  Moss  v.  Sallimore,  1  *  Merriam  v.  Hassam,  14  Allen,   516, 

Doug.  279,  282 ;  Birch  v.  Wright,  1  T.  R.  522 ;  Baker  v.  Whiting,  3  Sum.  475.     See 

378,  383 ;  Vance  v.  Johnson,  10  Humph.  Perry,  Trusts,  §^  863,  864,  and  cases  cited. 
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2.   Estoppel  of  Vendee  in  Equity. 

The  relation  which  the  purchaser  of  land  not  fully  paid  for 
bears  to  the  vendor  is  held  to  be  the  same  in  equity  as  that 
between  landlord  and  tenant,  so  far  as  the  doctrine  of  estoppel  is 
concerned.!  .  jn  gush  v.  Marshall,  just  cited,  it  appeared  that 
Bush,  having  purchased  the  premises  in  controversy  from  one  of 
the  plaintiffs,  who  at  the  time  had  no  title,  subsequently  acquired 
the  title,  and  then  sought  to  escape  the  payment  of  the  residue  of 
the  purchase-money,  for  which  Bush  had  given  a  mortgage.  The 
plaintiffs  now  filed  a  bill  to  foreclose  the  mortgage ;  and  their 
suit  was  sustained, 

"  As  to  lot  No.  7,"  said  Grier,  J.,  for  the  court,  "  Bush,  having 
obtained  possession  under  Whitesides,  cannot,  by  the  purchase  of 
an  outstanding  title,  defeat  the  claim  of  his  vendor.  It  is  a 
well-established  rule  of  equity  that  if  a  vendee  buys  up  a  bet- 
ter title-  than  that  of  the  vendor,  and  the  vendor  was  guilty 
of  no  fraud,  he  can  only  be  compelled  to  refund  to  the  ven- 
dee the  amount  of  money  paid  for  the  better  ^title.^  Equity 
treats  the  purchaser  as  a  trustee  for  his  vendor,  because  he  holds 
under  him  ;  and  acts  done  to  perfect  the  title  by  the  former,  when 
in  possession  of  the  land,  enure  to  the  benefit  of  him  under  whom 
the  possession  was  obtained,  and  through  whom  a  knowledge  of 
a  defect  of  title  was  obtained.  The  vendor  and  vendee  stand  in 
the  relation  of  landlord  and  tenant.  The  vendee  cannot  disa- 
vow the  vendor's  title.*  In  the  present  case  the  vendee  has  bought 
in,  for  twenty  dollars,  the  legal  title  to  a  property  worth  more 
than  two  thousand,  the  possession  of  which  he  received  from  his 
vendor ;  and  not  only  so,  but,  contrary  to  good  faith  and  fair  deal- 
ing, he  has  interfered  to  overbid  his  vendor,  who  was  using  every 
endeavor  to  purchalse  the  title  for  the  use  of  his  vendee,  in  fulfil- 
ment of  his  own  covenants.  The  appellant  has  paid  no  more  .... 
than  lie  agreed  to  pay  for  the  purpose  of  getting  the  legal  title. 
He  has  got  a  good  title  to  the  property,  and  ought  in  justice  and 

1  Galloway  v.  Finley,   12  Peters,  264,  obtains  possession  of  real  estate  belonging 

295;  Williams*!;.  Watkins,  3  Peters,  43,  to  another,  by  a  recognition  of  his  title. 

48;  Bush  v.  Marshall,  6  How.  284,  291  ;  ^  Searcy  v.   Kirkpatriek,    Cooke,   211; 

Bowers  v.  Keesecker,  14  Iowa,  301,  305.  Mitchel  v.  Barry,  4  Hay.  136. 

In  Williams  v.  Watkins,  supra,  the  court  =  Quoting  the  language  of  Mr.  Justice 

remarked  that  the  same  principle  applies  Catron  in  Galloway  v.  Finley,  12  Peters, 

also  between  trustee  and  cestui  que  trust,  264,  295, 
and  generally  to  all  cases  where  one  man 
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equity  to  pay  for.  it  the  full  consideration  -which  he  has  covenanted 
to  pay." 

The  doctrine  of  this  case  is,  that  until  the  grantee  has  paid  for 
the  land,  he  holds,  in  respect  to  the  payment,  a  relation  of  duty  to 
the  grantee  similar  to  that  of  a  tenant  to  his  landlord.  The  case 
cannot  be  considered  as  holding  that  the  relation  exists  beyond  the 
duty  to  pay  the  purchase-price.  It  is  certain,  as  we  have  seen, 
that  a  grantee  holds  adversely  to  his  grantor,  and,  while  in  posses- 
sion, may  disclaim  the  title  of  his  grantor,  or  purchase  an  out- 
standing title  and  claim  under  that.^  But,  according  to  the  doc- 
trine of  the  case  above  presented,  the  grantee  could  not,  by  this 
means,  escape  the  payment  of  the  price  agreed  upon. 

A  different  principle  has,  however,  been  held  in  a  late  case  of 
peculiarly  complicated  circumstances.^  It  was  a  bill  to  redeem  a 
prior  mortgage.  The  defendants  were  mortgagees  under  one  Har- 
ris, who,  after  giving  the  mortgage,  conveyed  to  one  Green,  who 
took  possession  and  gave  a  mortgage  to  the  complainants,  who 
foreclosed  and  obtained  a  deed.  Green  afterwards  quitclaimed  to 
the  defendants,  who  then  took  and  retained  possession.  Harris, 
the  first  person  mentioned,  had,  prior  to  all  these  transactions, 
given  a  mortgage  to  one  Bacon,  who  had  obtained  a  decree  of  sale 
and  assigned  it  to  the  defendants.  No  sale  had  been  made,  and 
the  bill  was  filed  to  redeem  this  first  mortgage,  and  to  require  the 
defendants  to  account  for  the  rents  and  profits.  The  defendants 
.  now  attempted  to  dispute  Green's  title,  but  were  not  allowed  to 
do  so. 

It  will  be  noticed  that  if  the  complainants  had  not  foreclosed 
Green's  mortgage  and  obtained  the  deed  under  which  they  claimed, 
it  would  have  presented  the  simple  case  of  mortgagors  in  posses- 
sion ;  for  by  the  quitclaim  deed  from  Green  the  defendants  would 
have  merely  acquired  his  equity  of  redemption.  And,  standing  in 
Green's  shoes,  they  would  have  stood  in  the  relation  of  tenants  at 
will,  estopped  to  deny  the  complainants'  title."  But  the  case  hav- 
ing gone  a  step  further,  and  the  complainants  having  foreclosed 
and  obtained  a  deed,  it  may  be  worthy  a  qucere  if  the  parties  were 
not  now  holding  adversely  to  each  other.  But  the  case  is  so  com- 
plicated in  its  facts  that  it  would  be  quite  unsafe  to  predicate  any 
conflict  or  rule  upon  it. 

1  Ante,  pp.  2S9  et  seq. ;  Croxall  w.  Sher-  Mich.  361  (1866).  See  also  Walker  v, 
erd,  5  Wall.  268,  287,  and  cases  cited.  Sedgwick,  8  Cal.  398. 

2  Farmers'  &  M.  Bank  v,  Bronson,  14        '  Hilbourn  v.  Fogg,  99  Mass.  11. 
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'  The  relation  of  landlord  and  tenant  is  also  created  where  a  party 
enters  into  possession  of  land  under  a  contract  to  purchase  it ;  and 
such  a  person  will  not  be  permitted,  in  an  action  for  possession  by 
the  party  under  whom  he  entered,  to  set  up  a  title  inconsistent 
with  his.i 

3.  Estoppel  of  Bailee  to  deny  Bailor's  Title. 

Cheesman  v.  Exall^  is  an  important  case  upon  the  relation  of  a 
bailee  to  his  bailor.  The  action  was  trover  for  plate.  It  appeared 
that  the  plaintiff  sold  the  plate  to  May  and  Biggenden,  for  a  valu- 
able consideration,  but  for  the  purpose  of  defeating  an  execution. 
He,  however,  retained  possession  of  the  goods,  and  the  judgment 
creditor  assigned  his  judgment  to  May  and  Biggenden.  They 
issued  execution,  whereupon  the  plaintiff  deposited  the  plate  with 
the  defendant.  The  latter  now,  in  the  suit  to  recover  the  goods, 
set  up  the  title  of  May  and  Biggenden.  The  court  held  that  he 
had  the  right  to  do  so. 

Chief  Baron  Pollock  said :  "  My  impression  is,  that  if  a  person 
pledges  -with  another  property  to  which  he  has  no  title,  and  which 
he  has  no  right  to  pledge,  the  real  owner  may  interpose  and  get 
possession  of  tlie  property.  In  the  administration  of  the  criminal 
law,  it  constantly  occurs  that  where  stolen  property  has  been 
pledged,  the  pawnbroker  is  called  upon  to  deliver  it  up  to  the 
rightful  owner.  If  the  servant  illegally  pledges  his  master's  plate, 
the  servant  cannot  recover  it  by  an  action,  since  the  pawnbroker 
may  inquire  who  is  really  the  true  owner  and  deliver  it  .to  him." 
He  also  referred  to  Ogle  v.  Atkinson,^  as  deciding  that  a  ware- 
houseman receiving  goods  from  a  consignee  who  has  had  actual 
possession  of  them,  to  be  kept  for  his  use,  may  nevertheless  refuse 
to  redelivel"  them  if  they  are  the  property  of  another. 

Mr.  Baron  Martin  thought,  however,  that  Heath,  J.,  had  ex- 
pressed the  doctrine  too  broadly,  in  the  case  just  cited,  in  saying 
that  the  rule  against  setting  up  the  jus  tertii  was  limited  to  the  ac- 
tion of  ejectment.  "  I  do  not  concur,"  said  he,  "  in  thinking  that 
there  is  no  case  except  that  of  land  in  which  the  jus  tertii  may  not 
arise.     There  are  numerous  cases  in  connection  with  wharfs  and 

1  Towne  v.  Butterfield,  97  Mass.  105  ;  12  Wend.  57  ;  Jackson  v.  Ayers,  14  Johns. 

Tilghman  u.  Little,  13  111.  239;  Den  d.  224;  Jackson  ».  "Walker,  7  Cowen,  637. 
Love K. Edmonston, I  Ired.152;  Winnardw.        ^  6  Ex.  341. 
Robbins,  3  Humph.  614 ;  Sayles  v.  Smith,        ^  6  Taunt.  759. 
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docks,  in  which,  if  the  party  intrusted  with  the  possession  of  prop- 
erty were  not  estopped  from  denying  the  title  of  the  person  from 
whom  he  received  it,  it  would  be  difficult  to  transact  commercial 
business." 

The  case  of  Biddle  v.  Bond  ^  contains  a  clear  exposition  of  the 
doctrine,  and  a  review  of  the  more  important  English  cases.  The 
case  was  this:  The  plaintiff  had  seized  goods  of  one  Robbins 
under  a  distress  for  the  rent  of  a  house  alleged  to  have  been  de- 
mised by  the  plaintiff  to  Robbins,  and  had  delivered  them  to  the 
defendant,  an  auctioneer,  to  sell  by  auction.  When  the  sale  was 
about  to  begin,  Robbins  served  a  notice  on  the  defendant  that  the 
distress  was  void,  as  the  relation  of  landlord  and  tenant  did  not 
exist  between  the  plaintiff  and  himself,  and  there  was  no  rent  in 
arrear.  By  the  notice  he  required  Robbins  not  to  sell  the  goods, 
or,  if  he  sold  them,  to  retain  the  proceeds  for  him.  The  defendant 
sold  the  goods,  but  refused  to  pay  the  proceeds  over  to  the  plain- 
tiff, relying  on  the  right  of  Robbins.    And  the  court  sustained  him. 

Blackburn,  J.,  in  delivering  judgment,  said:  "We  do  not  ques- 
tion the  general  rule  that  one  who  has  received  property  from 
another  as  his  bailee,  or  agent,  or  servant,  must  restore  or  account 

for  that  property  to  him  from  whom  he  received  it But 

the  bailee  has  no  better  title  than  the  bailor,  and,  consequently,  if 
a  person  entitled,  as  against  the  bailor,  to  the  property,  claims  it, 
the  bailee  has  no  defence  against  him.^  Such  was  the  position  of 
the  defendant  in  the  present  case.  If  Robbins  had  chosen  to  sue 
him  in  trover,  or,  waiving  the  tort,  had  sued  for  money  had  and 
received,  the  defendant  would  have  had  no  defence.  He  was 
therefore  compelled  to  yield  to  Robbins's  claim ;  and  it  would  cer- 
tainly be  a  hardship  on  him  if,  without  any  fault  of  his  own,  the 
law  left  him  without  any  defence  against  the  plaintiff  for  so  yield- 
ing. We  do  not,  however,  think  that  such  is  the  law.  Several 
cases  were  cited  on  the  argument  at  the  bar,  and  more  might  have 
been  cited,  such  as  Stonard  v.  Dunkin,^  Gosling  v.  Birnie,*  and 
Hawes  v.  Watson,^  in  which  a  bailee  who,  by  attorning  to  a  pur- 
chaser of  the  goods,  has  in  effect  represented  to  him  that  the 
property  has  passed  to  him,  though  such  was  not  the  fact,  and  has 
thereby  induced  him  to  alter  his  position  and  pay  the  price  to  his 

1  34  Law  J.  N.  S.  Q.  B.  137.  =  2  Camp.  344. 

'^  Wilson  V.  Anderton,  1  Barn.  &  Ad.        *  7  Bing.  339. 
450.  ^  2  Barn.  &  C.  540. 
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vendor,  has  been  held  estopped  from  denying  the  property  of  the 
person  to  whom  he  has  thus  attorned,  by  setting  iip  a  title  in  a 
third  person  inconsistent  with  the  representation  on  which  he  had 
induced  the  plaintiff  to  act.  We  in  no  way  question  that  those 
cases  were  rightly  decided.  But  in  all  these  cases  the  estoppel 
proceeded  upon  the  representation,  which  was  analogous  to  a  war- 
ranty of  title  for  good  consideration  to  the  purchaser.  Now,  in 
the  ordinary  class  of  bailments,  such  as  the  present,  the  repre- 
sentation is  by  the  bailor  to  the  bailee  that  he  m'ay  safely  accept 
the  bailment ;  and  so  far  as  any  weight  is  to  be  given  to  the  repre- 
sentation, it  makes  against  the  estoppel.  This  is  pointed  out  by 
Parke,  B.,  in  Cheesman  v.  Exall,^  in  the  case  of  a  pledge,  and  is 
indicated  as  one  of  the  grounds  on  which  the  judgment  of  the 
Court  of  Common  Pleas  proceeded  in  Sheridan  v.  The  New  Quay 
Company ,2  which  was  the  case  of  a  carrier.  The  position  of  an 
ordinary  bailee,  where  there  has  been  no  special  contract  or  mis- 
representation on  his  part,  is  very  analogous  to  that  of  a  tenant 
who,  having  accepted  the  possession  from  another,  is  estopped  from 
denying  his  landlord's  title,  but  whose  estoppel  ceases  when  he  is 
evicted  by  title  paramount.  This  was  decided  as  early  as  the  44 
Eliz.,  in  Shelbury  v.  Scotsford.^  Then  the  plaintiff  sued  in  assump- 
sit against  the  bailee  of  a  horse  for  the  breach  of  his  contract  to 
i-edeliver  it.  The  defendant  pleaded  that  J.  S.,  the  true  owner  of 
the  horse,  took  it  from  the  defendant.  After  verdict  for  the  de- 
fendant, the  plaintiff  moved  in  arrest  of  judgment;  but  'by  Fen- 
ner  and  Yelverton,  contra,  for  the  matter  alleged  by  the  defendant 
does  in  law  discharge  the  promise,  by  reason  of  the  former  prop- 
erty of  the  horse  in  J.  S. ;  and  then  it  is,  as  it  were,  an  eviction  of 
the  horse  out  of  the  defendant's  possession,  which  discharges  the 
promise,  as  well  as  an  eviction  of  the  lessee  for  years  discharges 
all  rents,  bonds,  and  covenants  in  any  sort  depending  upon  the 
interest.'  In  Wilson  v.  Anderton,*  Littledale,  J.,  without  refer- 
ring to  Shelbury  v.  Scotsford,  but  evidently. having  it  in  mind, 
states  the  law  to  the  same  effect.  And  accordingly,  in  Hardman  v. 
Willcock,"  in  Cheesman  v.  Exall,^  and  in  Sheridan  v.  The  New 
Quay  Company,'^  a  bailee  was  permitted,  under  circumstances  simi- 

1  6  Ex.  34t  ;  supra,  p.  416.  6  9  -Bing.  382. 

2  4  Com.  B.  N.  S.  618.  6  e  Ex.  341. 

s  1  Yelv.  22.  7  4  Com.  B.  N.  S.  618. 

*  1  Barn.  &  Ad.  450. 
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lar  to  the  present,  to  set  up  the  jus  tertii.  It  is  true  that  in  the 
first  two  of  these  cases  the  plaintiffs  had  obtained  the  goods  by  a 
fraud  upon  the  person  whose  title  was  set  up,  whilst  in  the  present 
case  there  is  nothing  in  the  evidence  to  show  that  the  plaintiff, 
though  a  wrong-doer,  did  not  honestly  believe  that  he  had  the  right 
to  distrain.  But  we  do  not  think  that  this  circumstance  alters  the 
law  on  the  subject.  The  position  of  the  bailee  is  precisely  the 
same,  whether  his  bailor  was  honestly  mistaken  as  to  the  rights  of 
the  third  person,  or  fraudulently  acting  in  derogation  of  them. 
We  think  that  the  true  ground  on  which  a  bailee  may  set  up  the 
jus  tertii  is  that  indicated  in  Shelbury  i>,  Scotsford,  viz.,  that  the 
estoppel  ceases  when  the  bailment  on  which  it  is  founded  is  deter- 
mined by  what  is  equivalent  to  an  eviction  by  title  paramount.  It 
is  not  enough  that  the  bailee  has  become  aware  of  the  title  of  a 
third  person.  We  agree  in  what  is  said  in  Betteley  v.  Reed,i  that 
'  to  allow  a  depositary  of  goods  or  money  who  has  acknowledged 
the  title  of  one  person,  to  set  up  the  title  of  another  who  makes 
no  claim  or  has  abandoned  all  claim,  would  enable  the  depositary 
to  keep  for  himself  that  to  which  he  does  not  pretend  to  have  any 
title  in  himself  whatsoever.'  Nor  is  it  enough  that  an  adverse 
claim  is  made  upon  him,  so  that  he  may  be  entitled  to  relief  under 
an  interpleader.  We  assent  to  what  is  said  by  Pollock,  C.  B.,  in 
Thome  v.  Tilbury ,2  that  a  bailee  can  set  up  the  title  of  another 
only  '  if  he  depends  upon  the  right  and  title,  and  by  the  authority 
of  that  person.'  Thus  restricted,  we  think  the  doctrine  is  supported 
both  by  principle  and  authority,  and  will  not  be  found  in  practice 
to  produce  any  inconvenient  consequences." 

A  case  of  this  kind  was  recently  tried  in  the  Supreme  Court  of 
Michigan.^  It  appeared  that  the  plaintiff  below  and  one  Samuel 
Sinclair,  a  brother  of  the  defendant,  had  been  in  partnership  as 
sutlers  in  the  army,  and  that  Samuel  went  home  and  did  not 
return  ;  that  thereafter  the  plaintiff  continued  the  business  in  his 
own  name,  claiming  to  have  bought  out  his  partner.  Subse- 
quently the  defendant  induced  the  plaintiff  to  allow  him  to  take 
away  and  put  on  deposit  in  bank  a  portion  of  the  funds,  to  be  kept 
subject  to  the  plaintiff's  order.  The  plaintiff  afterwards  inquired 
of  the  defendant  whether  he  had  made  the  deposit  as  agreed, 
whereupon  the  defendant  claimed  the  money  as  his  own  ;  and  this 

■1  4  Q.  B.  ,'jll.  8  Sinclair   v.   Murphy,    14    Mich.   392 

2  3  Hurl.  &  N.  534,  537.  (1866). 
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resulted  in  the  present  action.  The  court  held  that  the  defendant 
could  not  question  the  plaintiff's  right  to  the  money. ^ 

Mr.  Justice  Cooley,  speaking  for  the  majority,  said  :  "  The  deal- 
ing of  the  defendant  was  not  with  any  partnership,  but  with  the 
plaintiff  as  an  individual ;  and  having  agreed  to  account  for  the 
moneys  to  the  plaintiff,  he  cannot  be  permitted  to  retain  them  in 
violation  of  this  iinderstanding,  while  the  plaintiff  litigates  with 
him  the  right  of  some  third  person  to  an  interest  therein,  a  right 
in  which  the  defendant  is  in  no  way  concerned.  Whether  Samuel 
Sinclair  still  continued  a  partner  or  not  would  be  immaterial  in  any 
controversy  between  the  plaintiff  and  mere  wrong-doers ;  for  having 
the  rightful  possession  of  the  property,  as  well  as  an  interest  in  it, 
he  would  be  entitled  to  maintain  his  possession  against  any  one 
asserting  no  right  in  himself ;  and  there  can  be  no  doubt  that  this 
possession  and  interest  would  be  ample  consideration  to  support 
the  promise  of  any  one  who,  on  receiving  any  of  the  property  from 
him,  should  promise  to  return  it.  Defendant  does  not  claim  to 
have  acted  on  behalf  of  Samuel  Sinclair  in  obtaining  this  money ; 
nor  does  his  testimony  show  that  his  agency  would  have  warranted 
any  interference  in  the  business.  As  to  the  dealings  between  the 
plaintiff  and  Samuel  Sinclair,  the  defendant  was,  in  law,  a 
stranger ;  and  he  has  no  right  to  draw  them  into  controversy  for 
tlie  purpose  of  defence  to  his  own  contract." 

Upon  this  subject  Leonard  J.,  in  a  Idte  ease,^  says  :  "  No  prin- 
ciple of  law  can  be.  found  which  permits  a  debtor  for  goods  sold, 
or  for  money  lent  or  deposited,  to  set  up  as  a  defence  against  the 
claim  of  his  creditor  that  his  title  to  the  goods  sold,  or  money  lent 
or  deposited,  is  defective  or  wrongful.  That  question  is  of  no 
concern  to  the  purchaser  or  borrower,  unless  the  third  party  who 
claims  to  have  been  despoiled  of  his  goods  or  money  will  proceed, 
by  process  of  law,  to  enforce  his  rights.  It  can  never  be  per- 
mitted that  a  debtor  may  volunteer,  by  plea  or  answer,  the  pro- 
tection of  the  claims  of  those  with  whom  he  has  had  no  dealings, 
to  defeat  his  liability  for  the  performance  of  his  contracts."  ^ 

1  Campbell,  J.,  dissented.  An  officer  who .  has  levied  upon  goods 

'  Lund  V.  Seaman's  Bank,  37  Barb.  129  and  claimed  to  hold  them  as  the  plaintiff's 

(•862).  is  not  estopped  to  deny  that  they  are  the 

»  See  Placer  County  v.  Astin,  8  Cal.  plaintiff's    property.      Eoberts  v.   Went- 

303 ;  Hayden  v.  Davis,  9  Cal.  573 ;  King  worth,  5  Cush.  192. 

0.  Eichaids,  6  Whart.  418 ;  Hard  man  v. 

Willcock,  9  Bing.  382. 
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The  case  of  the  delivery  of  the  proceeds  of  goods  sold  by  a 
bailee  rests  upon  similar  principles.  In  Osgood  v.  Nichols,^  the 
plaintiff  sued  the  defendant  for  money  had  and  received  for  goods 
Intrusted  to  him  by  the  plaintiffs,  and  sold  by  him  as  auctioneer. 
The  defendant  offered  to  show  property  in  himself,  but  the  evi- 
dence was  excluded. 

The  court,  by  Metcalf,  J.,  said:  "We  are  of  opinion  that  the 
evidence  which  the  defendant  offered  at  the  trial  was  not  admis- 
sible, either  as  a  defence  to  the  action  or  in  reduction  of  damages. 
The  goods  were  intrusted  to  him  for  sale  as  an  auctioneer,  and  he 
received  and  sold  them  in  that  capacity.  He  made  no  claim  on 
them  as  his  property  Until  he  was  called  upon  for  the  proceeds 
of  the  sale.  And  it  neither  appears,  nor  is  suggested,  that  he 
acted  in  the  sale  under  any  ignorance  or  misapprehension  of  his 
own  rights.  If  the  goods  were  his,  he  purposely  misled  the  plain- 
tiff, and  is  estopped  to  make  the  defence  which  he  now  offers." 

A  wharfinger  who  agrees  to  hold  goods  under  a  delivery  order 
cannot  resist  trover  for  them  on  the  ground  that  they  have  never 
been  separated  from  bulk,  and  that  no  property  passed  to  the 
'  person  delivering.^ 

It  is  held  also  that  the  estoppel  does  not  prevail  against  a 
vendee  of  the  bailee.* 

.  4.   Grrantee  in  Warranty  Deed  reeonveying  in  Mortgage. 

Where  a  grantee  of  land,  which  has  been  conveyed  with  war- 
ranty, reconveys  in  mortgage  with  warranty,  to  secure  the  pur- 
chase-money, there  is  no  estoppel  against  him  to  show  an  outstand- 
ing title  and  an  eviction.*  In  the  case  first  cited,  Norton  and 
Stocking  sold  to  the  plaintiff  a  piece  of  land,  and  warranted  the 
title.  They  then  took  a  mortgage  of  the  property,  with  like  cove- 
nants of  warranty,  to  secure  the  payment  of  the  consideration. 

"  And  it  is  now  claimed,"  said  Williams,  0.  J.,  speaking  for  the 
court,  "  that  the  last  covenants  preclude  or  estop  the  plaintiff  from 
a  right  of  action  on  the  others,  because,  it  is  said,  they  are  simul- 
taneous. Unless  all  principles  of  common  sense  are  discarded,  we 
must  suppose  that  the  deed  of  the  defendants  conveying  the  land 

1  5  Gray,  420.  Hardy  v.  Nelson,  27  Maine,  525 ;  Brown 

"  Woodley  v.  Coventry,  9  Jur.  N.  S.  548 ;  v.  Staples,  28  Maine,  497 ;  Haynes  v.  Ste- 

S.  C.  2  Hurl.  &  C.  164.  vens,  H  N.  H.  28.     See  GUman  v.  Hoven, 

»  McFerrin  v.  Perry,  1  Sneed,  314.  11  Cush.  330. 
'  Hubbard  v.  Norton,  10  Conn.  422 ; 


422  THE  LAW  OF  ESTOPPEL. 

in  fact  preceded  that  of  the  plaintiff,  which  was  given  to  secure 
the  consideration  money  for  the  land  so  conveyed.  There  must, 
then,  have  been  a  seizin  in  the  plaintiff,  under  and  by  virtue  of 
the  defendants'  deed  to  him 

"  If,  then,  we  must  consider  the  plaintiff's  deed  as  subsequent  to 
that  of  the  defendants,  it  can  be  no  estoppel,  because  a  warranty 
of  title  by  the  plaintiff,  in  a  subsequent  deed,  will  not  prove  that 
the  defendants  had  title  when  they  conveyed  to  the  plaintiff;  for 
the  plaintiff  might,  at  that  time  or  immediately  after,  have  pur- 
chased in  another  title,  or  removed  the  encumbrance.  The  con- 
trary is  not  so  clearly  implied  as  to  become  one  of  those  pre- 
sumptions of  law  which  cannot  be  rebutted.  To  create  that  legal 
certainty  requisite  to  constitute  an  estoppel,  the  defendants  must 
show  that  the  plaintiff  could  have  no  other  title  than  that  acquired 
by  deed  of  the  defendants.  It  may  be  improbable,  but  surely  is 
not  impossible.  The  fact  that  the  plaintiff  had  a  title  wh^n  he  re- 
conveyed  it  to  the  defendants,  is  consistent  with  the  fact  that  the 
defendants  had  not  a  perfect  title  when  they  conveyed  to  the 
plaintiff. 

"Again,  it  is  said,  these  facts  form  a  good  defence,  because  the 
law  abhors  a  circuity  of  action  ;  and  if  the  plaintiff  can  recover  of 
the  defendants,  they  can  also  recover  of  the  plaintiff.  This  objec- 
tion presupposes  what  is  not  admitted,  that  the  plaintiff  had  not 
procured  a  title  when  his  deed  was  given,  or  since  that  time.  If 
the  plaintiff  had  proved  such  a  deed,  when  he  gave  his,  then  the 
defendants  could  not  recover  anything  upon  their  covenants  in 
the  mortgage  deed.  If  they  have  since  gained  such  title,  and 
removed  such  encumbrance,  then  only  nominal  damages  can  be 
recovered ;  and  unless  the  court  can  see  that  the  same  damages 
must  be  recovered  by  the  one  party  as  by  the  other,  the  suit  will 
not  be  barred  for  fear  it  will  produce  another." 

This  subject  came  before  the  Supreme  Court  of  Massachusetts 
in  Sumner  v.  Barnard.^  In  this  case,  the  grantor,  having  con- 
veyed with  covenants  of  warranty,  and  having  taken  back  a  mort- 
gage with  similar  covenants,  was  sued  by  his  grantee  by  reason  of 
a  partial  eviction.  It  was  contended  in  this  case,  also,  that  as  the 
defendant  had  a  precisely  similar  demand  against  the  plaintiff,  it 
should  operate  as  a  rebutter  to  the  present  action  to  avoid  circuity. 
But  the  court  decided  otherwise. 

1  12  Met.  459. 
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"The  principle  of  rebutter,"  observed  the  court,  "is  one  ■well 
known  in  law,  and  is  to  be  applied  in  all  proper  cases.  The  pres- 
ent does  not  seem  to  us  to  be  one  to  which  it  is  applicable.  It 
might  do  injustice  to  the  plaintiff,  if  her  covenants  could  thus  be 
set  off  and  bar  a  recovery.  The  defendant  holds  the  plaintiff's 
notes  of  hand  secured  by  her  mortgage.  Various  cases  might  be 
readily  supposed  where  such  a  defence  ought  not  to  prevail,  —  as 
in  cases  of  large  payments  advanced  towards  the  purchase-money, 
and  a  mortgage  to  secure  only  a  small  residue,  and  that,  by  the 
terms  of  the  contract,  to  be  paid  at  some  remote  future  day. 
There  is  no  necessity  for  permitting  this  defence  with  a  view  of 
protecting  the  rights  of  the  defendant  in  reference  to  his  counter- 
demands.  The  entry  of  judgment  may  be  postponed,  if  the  case 
requires  it,  to  await  a  set-off,  after  the  defendant  shall  have  per- 
fected a  judgment  on  his  claims.  This  seems  to  us  a  more  proper 
mode  than  to  allow  the  claims  of  the  defendant,  as  covenantee 
under  the  mortgage  deed,  to  defeat  the  present  action." 

5.   Assiffnees  and  Licensees  of  Patents. 

The  assignee  of  a  patent,  who  has  acted  under  it,  and  received 
profits  froin  the  sale  of  the  patented  article,  will  not  be  permitted 
to  deny  the  validity  of  the  patent  in  an  action  by  the  patentee  to 
obtain  au  account.^  In  the  case  cited,  the  court  say  that  the 
defendants,  under  an  agreement  for  the  manufacture  and  sale  of 
the  patented  article,  "  having  actually  received  profits  from  sales 
of  the  patented  machine,  which  profits  the  defendants  do  not  show 
have  been  or  are  in  any  way  liable  to  be  affected  by  the  invalidity 
of  the  patent,  its  validity  is  immaterial.  Moreover,"  the  court 
proceed  to  say,  "  we  think  the  defendants  are  estopped  from 
alleging  that  invalidity.  They  have  made  and  sold  these  machines 
under  the  complainant's  title,  and  for  his  account ;  and  they  can 
no  more  be  allowed  to  deny  that  title  and  retain  the  profits  to  their 
own  use  than  an  agent  who  has  collected  a  debt  for  his  principal 
can  insist  on  keeping  the  money  upon  an  allegation  that  the  debt 
was  not  justly  due.  The  invalidity  of  the  patent  does  not  render 
the  sales  of  the  machine  illegal,  so  as  to  taint  with  illegality  the 
obligation  of  the  defendants  to  account.  Even  when  money  has 
been  received,  either  by  an  agent  or  a  joint  owner,  by  force  of  a 
contract  which  was  illegal,  the  agent  or  joint  owner  cannot  protect 

1  Kinsman  v.  Parkhurst,  18  How.  289. 
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himself  from  accounting  for  what  was  so  received  by  setting  tip 
the  illegality  of  the  transaction  in  which  it  was  paid  to  him.  Thus, 
when  a  vessel  engaged  in  an  illegal  trade  carried  freight  which 
came  into  the  hands  of  one  of  the  part  owners,  and  on  a  bill  filed 
by  the  other  part  owner  for  an  account,  the  defendant  relied  on 
the  illegality  of  the  trade,  but  it  was  held  to  be  no  defence.^  So 
in  Tenant  v.  Elliot,^  the  defendant,  an  insurance  broker,  having 
effected  aii  illegal  insurance  for  the  plaintiff,  and  received  the 
amount  of  a  loss,  endeavored  to  defend  against  the  claim  of  his 
principal  by  showing  the  illegality  of  the  insurance,  but  the  plain- 
tiff recovered."  ^ 

The  question  whether  a  licensee  of  a  void  patent  may  set  up 
want  of  consideration  in  an  action  on  the  notes  given  for  the  use 
of  the  patent,  arose  in  the  recent  case  of  Saxton  v.  Dodge.*  The 
point  was  argued  on  the  ground  of  estoppel. 

The  reply  of  the  court,  by  Mr.  Justice  Johnson,  was  this:  "  The 
defendants  are  not  estopped  from  setting  up  this  defence  against 
these  notes.  It  appears  from  the  answer  that  the  note  in  question 
was  given  for  the  amount  claimed  to  be  due,  under  and  by  virtue 
of  ^  certain  contract  between  the  defendants  and  the  payees  of  the 
note.  The  said  payees  claimed  to  have  a  patent  which  gave  them 
the  exclusive  right  to  make  and  vend  reapers  and  mowers,  with 
certain  specified  improvements,  and  gave  a  license  to  the  defend- 
ants to  make  and  vend  such  reapers  and  mowers,  and  also  to  sell 
territory  for  a  certain  specified  consideration  called  license  fees, 
which  the  defendants  agreed  to  pay.  The  note  was  given  for  these 
fees.  The  defence  is  that  this  patent  was  void,  and  conferred  no 
exclusive  right  whatever  upon  the  payees  of  the  note.  So  far  as 
the  question  of  estoppel  is  concerned,  the  case  stands  upon  the 
same  footing  that  it  would  had  the  action  been  to  recover  the  fees. 
If  the  payees  of  the  note  had  no  such  exclusive  right,  the  defend- 
ants acquired  nothing  by  the  license.  They  merely  obtained  a 
license  to  do  what  they  had  the  same  right  to  do  without  any 
license.  The  license  conferred  no  right,  for  the  licensors  had  none 
to  confer.  I  do  not  see,  therefore,  why  the  defendants  may  not 
set  up  this  want  of  consideration  in  this  case  as  well  as  in  any 
other  arising  upon  contract.    It  is  not  like  the  case  of  a  landlord 

1  Sharp  V.  Taylor,  2  Phil.  Ch.  801.  232,  236;   McMicken  o.  Perin,  18  How. 

2  1  Bos.  &  P.  3.  507. 

'  See  also  McBlair  v.  Gibbes,  17  How.        *  57  Barb.  84  (1870). 
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and  tenant,  where  the  latter  gets  possession  of  premises,  and  has 
the  benefit  of  the  use  and  occupation,  and  the  rents  and  profits. 
Here  the  defendants  received  nothing  visible  or  tangible.  They 
obtained  only  a  pretended  exclusive  privilege  which  the  licensors 

did  not  own  or  possess,  and  could  bestow  upon  no  one The 

true  rule,  I  think,  is  that  when  a  party  gets  nothing  by  the  con- 
tract sought  to  be  enforced  against  him,  —  neither  title  nor  posses- 
sion of  property, —  he  is  not  estopped  from  setting  up  his  defence.^ 
....  It  would  be  quite  absurd  to  hold  that  an  estoppel  could 
be  predicated  upon  a  nudum  pactum." 

6.   Executors  and  Administrators. 

In  a  recent  case  ^  the  question  was  raised,  whether  an  adminis- 
trator who  finds  property  among  the  assets  of  the  estate,  takes 
possession  of  it  as  the  property  of  the  estate,  and  sells  it,  having 
uo  claim  to  it  himself,  and  no  other  person  making  claim  to  it,  can 
relieve  himself  from  liability  to  the  estate  by  setting  up  a  claim 
adverse  to  the  estate.  The  answer  was  that  he  would  be  estopped 
to  make  such  a  claim. 

The  doctrine  upon  which  the  decision  was  based  was,  that  a 
trustee,  who  receives  property  as  assets  of  the  trust,  cannot  resist 
his  liability  on  the  ground  of  an  adverse  title  which  has  never 
been  asserted  against  him.  The  court  remarked  that  it  might  be 
that  a  trustee  would  not  be  estopped  from  setting  up  his  own  title 
by  the  acceptance  of  a  trust  in  ignorance  of  his  title,  or  through 
mistake,  when  he  had  done  no  act  which  it  would  be  prejudicial  to 
the  beneficiaries  for  him  to  gainsay.^  And  so,  perhaps,  a  trustee, 
notified  of  an  adverse  claim,  would  not  be  required  to  surrender 
the  assets  until  that  claim  was  settled.  But  these  principles  did 
not  touch  the  point  in  the  present  case.  The  administrator  did 
not  pretend  to  have  any  right  to  the  cotton,  or  that  anybody  else 
was  claiming  it.  The  case  was  an  open  and  undisguised  attempt 
by  a  trustee  to  avail  himself  of  his  trust  to  make  a  personal  profit 
out  of  an  implied  defect  in  the  title  to  the  property  which  had 
come  to  his  hands.  It  was  to  the  credit  of  the  law  that  it  did 
not  tolerate  such  a  thing.* 

1  See  Hayne  v.  Maltby,  3  T.  E.  438 ;  «  McWilliams  v.  Eamsay,  23  Ala.  813. 
Bliss  V.  Negus,  8  Mass.  46  ;  Dickinson  v.  *  In  the  ease  of  McWilliams  v.  Ramsay, 
Hall,  14  Pick.  217;  ante,  pp.  297,  298.  above  cited,  the  court  held  that  where  an 

2  Irby  V.  Eitchell,  42  Ala.  438  (1868).  administrator  returns  chattels  in  his  in- 
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ventory,  as  belonging  to  the  estate,  and 
hires  them  out,  taking  notes  payable  to 
himself,  as  administrator,  he  is  not  es- 
topped thereby  to  amend  his  inventory  and 
leave  them  out,  if  they  do  not  in  fact  be- 
long to  the  estate.  But  vifhere  an  adminis- 
trator, who  was  also  guardian  of  the  intes- 
tate's heirs,  charged  himself  as  administra- 
tor with  a  fund,  and  failed  to  credit  himself 


with  its  payment  .to  him  as  guardian,  and, 
in  an  attempted  settlement  of  his  account 
as  guardian,  refrained  from  charging  him- 
self therein  with  the  fund,  it  was  held  in  an 
action  on  his  bond,  as  administrator,  for 
the  recovery  of  the  fund,  that  he  was  es- 
topped to  deny  that  he  held  the  fund  as  ad- 
ministrator. Wilson  V.  Wilson,  17  Ohio 
St.  150, 
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CHAPTER    XVI. 

COMMERCIAL  PAPER. 

Under  this  head  we  propose  to  consider,  first,  the  warranty  of 
genuineness  implied  by  the  acceptance  and  the  indorsement  of  a 
bill  of  exchange  or  a  promissory  note ;  secondly,  the  warranty  of 
capacity  implied  in  the  acceptance  of  a  bill,  or  the  making  of  a 
note;  thirdly,  the  certification  of  checks;  &nA,  fourthly,  \hQ  case 
of  a  transfer  by  an  indorser  after  his  liability  has  been  fixed. 

1.  Warranty  of  Grenuineness.^ 

'  The  acceptance  and  the  indorsement  of  commercial  paper  gives 
rise  to  a  kind  of  estoppel  ^  which  is  neither  to  be  classed  under 
the  cases  presented  in  the  preceding  chapter,  nor  with  those  to  be 
presented  in  the  chapter  on  Estoppel  by  Conduct.  The  doctrine, 
stated  in  general  terms, .is  this,  —  that  the  acceptance  of  a  bill  and 
the  indorsemMit  of  a  bill  or  note  are  a  conclusive  admission  that 
the  signature  of  the  drawer  in  the  one  case,  and  of  all  the  prior 
parties  in  the  other,  is  genuine. 

The  doctrine  is  not  a  branch  of  that  presented  in  the  preceding 
chapter,  for  there  is  wanting  the  relation  of  trust  which  connected 
the  cases  there  considered.  It  does  not  belong  to  the  chapter  on 
Estoppel  by  Conduct,  for  there  is  here  no  extraneous  representa- 
tion—  no  representation  beyond  that  necessarily  involved  in  the 
very  transaction — by  which  that  chapter  will  be  separated  from 
the  rest. 

But  the  parties  here,  as  in  the  preceding  chapter,  are  equally 
innocent,  and  the  subject  is  therefore  allied  to  and  co-ordinate 
with  that  fronl  which  we  have  just  passed. 

The  leading  case  upon  the  effect  of  accepting  a  bill  of  exchange 

1  See  Redfield&Bigelow'sL.  C.  59-63,  but  there  seems  t(?  be  so  much  of  the  na- 
and  643  -  670,  ture  of  an  estoppel  in  many  of  the  cases, 

2  We  have  some  hesitation  about  placing  and  so  strong  a  tendency  among  the  later 
theacceptor'swarrantyofthegenuinenessof  ones  and  text-writers  to  rest  the  rulings 
the  signature  of  the  drawer,  and  kindred  upon  the  principles  of  estoppel,  that  we  do 
doctrines,  upon  the  ground  of  estoppel ;  not  feel  free  to  omit  the  subject. 
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is  Price  v.  Neal.^  Tliis  was  an  action  on  the  case  by  Price  to 
recover  from  Neal  the  amount  paid  him  on  two  bills  of  exchange, 
of  which  Price  was  drawee.  One  of  the  bills  had  been  paid  by 
Price  without  acceptance ;  the  other  was  duly  accepted  and  paid 
at  maturity.  Both  bills  had  been  forged.  It  was  held  that  the 
action  could  not  be  maintained. 

Lord  Mansfield  said :  "  Here  was  no  fraud,  no  wrong.  It  was 
incumbent  upon  the  plaintiff  to  be  satisfied  that  the  bill  drawn  upon 
him  was  the  drawer's  hand,  before  he  accepted  or  paid  it ;  but  it 
was  not  incumbent  upon  the  defendant  to  inquire  into  it.^  Here 
was  notice  given  by  the  defendant  to  the  plaintiff  of  a  bill  drawn 
upon  him,  and  he  sends  his  servant  to  pay  it  and  take  it  up.  The 
other  bill  he  actually  accepts,  after  which  acceptance  the  defendant 
innocently  and  bona  fide  discounts  it.  The  plaintiff  lies  by  for  a 
considerable  time  after  he  has  paid  these  bills,  and  then  finds  out 
that  they  were  forged ;  and  the  forger  comes  to  be  hanged.  He 
made  no  objection  to  them  at  the  time  of  paying  them.  What- 
ever neglect  there  was,  was  on  his  side.  The  defendant  had  actual 
encouragement  from  the  plaintiff  himself  for  negotiating  the  sec- 
ond bill,  from  the  plaintiff's  having  without  any  scruple  or  hesita- 
tion paid  the  first ;  and  he  paid  the  whole  value,  bona  fide.  It  is  a 
misfortune  which  has  happened  without  the  defendant's  fault  or 
neglect.  If  there  was  no  neglect  in  the  plaintiff,  yet  there  is  no 
reason  to  throw  off  the  loss  from  one  innocent  man  upon  another 
innocent  man ;  but  in  this  case,  if  there  was  any  fault  or  negli- 
gence in  any  one,  it  certainly  was  in  the  plaintiff,  and  not  in  the 
defendant."  ^ 

That  the  doctrine  of  warranty  applies  to  an  indorser  also  appears 
from  the  case  of  the  State  Bank  v.  Fearing.*  This  was  an  action 
of  assumpsit  on  a  promissory  note  made  by  Charles  Brown,  payable 
to  Thomas  Jackson,  Jr.,  and  indorsed  with  the  name  of  the  payee 
and  of  the  defendant.  It  was  agreed  that  the  signatures  of 
Brown,  the  maker,  and  of  the  defendant,  the  second  indorser, 
were  genuine,  and  that  it  could  be  proved,  if  the  evidence  were 

1  3  Burr.  1354.  s  A  fortiori,  one  who  admits  that  an  ac- 

^  But  where,  by  u^age  or  agreement,  ceptanee  is  in  his  own  handwriting,  and 

such  duty  is  devolved  upon  the  holder,  it  is  thereby  induces  another  to  take  the  bill,  is 

held  that  the  case  will  be  different.     Ellis  estopped  to  deny  the  genuineness  of  the  ac- 

V.  Ohio  Life  Ins.  Co ,  4  Ohio  St.  628.  The  ceptanee.    Leach  v.  Buchanan,  4  Esp.  226. 

point  will  be  more  fully  noticed,  ^Jost,  pp.  *  16  Pick.  533. 
437  et  seq. 
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admissible,  that  the  indorsement  of  the  name  of  Jackson,  the 
payee,  was  forged ;  that  the  note  was  presented  by  Brown  to  the 
plaintiffs  for  discount,  in  the  \isual  course  of  business,  and  dis- 
counted by  them  for  him ;  that  both  parties  were  ignorant  of  the 
forgery  at  the  time ;  and  that  due  notice  was  given  of  the  non-pay- 
ment of  the  note.    The  court  held  the  evidence  inadmissible. 

Chief  Justice  Shaw,  who  delivered  the  opinion  of  the  court, 
said :  "  In  general,  it  is  not  necessary  for  the  holder  to  prove  the 
signature  of  any  party  prior  to  the  party  whom  he  sues.  The 
reason  seems  to  be  obvious  that  the  party  defendant,  by  his  in- 
dorsement, has  admitted  the  ability  and  the  signature  of  all  prior 

parties The  effect  of  the  engagement  of  the  indorser  is, 

that  if  the  prior  parties  do  not  pay  the  note  according  to  its  tenor, 
upon  due  presentment,  upon  notice  to  him,  he  will.  It  is,  there- 
fore, a  rule  upon  this  subject,  that  the  plaintiff  is  iinder  no  obli- 
gation to  prove  the  signature  of  those  prior  to  the  party  intended 
to  be  charged.  It  is  very  different  where  he  claims  against-  the 
acceptor  of  a  bill  or  maker  of  a  note.  They  respectively  promise 
to  pay  to  the  payee  or  his  order,  and  until  he  has  made  such  order 
by  his  indorsement  the  plaintiff  can  establish  no  title,  and  to  prove 
such  order  he  must  prove  the  genuineness  of  his  signature." 

This  doctrine,  that  an  acceptor  or  an  indorser  may  not  deny  the 
genuineness  of  signatures  previously  written,  is  firmly  established 
in  the  law.^ 

It  will  be  noticed  that  the -case  of  Price  v.  Neal,  presented  above, 
was  an  action  to  recover  money  paid  by  the  drawee;  and  the  ques- 
tion has  arisen,  whether  the  holder  can  enforce  payment  by  the 

1  Hortsman  v.    Henshaw,    Eedfield    &  tach  to  a  regular  and  genuine  indorsement 

Bigelow's  L.  C.  57,  and  note;  S.  C.  11  against  himself  and  all  the  antecedent  in- 

How.  177 ;  Coggill  u.  American  Exchange  dorsers.    It  is  in  this  confidence  that  the 

Bank,  1  Comst.  113 ;  Canal  Bank  v.  Bank  holder  takes  the  note,  without  further  expla- 

of  Albany,  1  Hill,  287 ;  Crichlow  v.  Parry,  nation ;  and  if  each  party  is  equally  inno- 

2   Camp.  182;   Story,  Promissory  Notes,  cent,  and  one  must  suffer,  it  should  be  he 

4  380,  and  cases  cited.   In  the  section  cited,  who  has  misled  the  confidence  of  the  other, 

Mr.  Justice  Story  seems  to  rest  the  doc-  and  by  his  acts  held  out  to  the  holder  that 

trine   of  the   indorser's   warranty   upon  all  the  indorsements  are  genuine  and  may 

grounds  of  estoppel.    "  This  proceeds,"  he  be  relied  on  as  an  indemnity  in  case  of  the 

says,  "upon  the  intelligible  ground  that  dishonor   thereof."    In  other  places  the 

every  indorser  undertakes  that  he  possesses  learned  writer  speaks  of  the  indorser's 

a  clear  title  to  the  note,  deduced  from  and  warranty  as  applying  to  all  prior  signa- 

through  all  the  antecedent  indorsers,  and  tures.   Promissory  Notes,  §§  135,  387.    See 

that  he  means  to  clothe  the  holder  under  also  Story,  Bills  of  Exchange,  H  HI,  225, 

him  with  all  the  rights  which"  by  law  at-  412. 
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drawee  after  acceptance.'^  No  direct  answer  was  given  in  the  case 
cited.  But  authority  is  not  wanting  upon  the  point,  though  most 
of  the  cases  are  cases  of  the  misuse  of  blanii  acceptances  and 
blank  indorsements.^  The  principle,  however,  can  hardly  be  dif- 
ferent. 

It  is  clearly  held  in  these  and  other*  cases,  that  one  who  intrusts 
his  name  to  another  on  a  blank  piece  of  paper  will  not  be  permit- 
ted to  allege,  against  an  innocent  holder,  that  it  has  been  filled  out 
with  a  sum  larger  than  that  agreed  upon  with  the  party  to  whom 
the  blank  signature  was  given. 

The  acceptor  of  a  bill  of  exchange  is  not  estopped  to  deny  the 
genuineness  of  an  indorsement,  even  of  the  payee's  name,  on  the 
paper  at  the  time  of  acceptance,  if  the  indorsement  was  made  after 
the  paper  had  passed  out  of  the  drawer's  hands ;  and  money  paid 
by  the  acceptor  even  to  an  innocent  holder,  under  a  forged  indorse- 
ment, may  be  recovered  if  seasonable  notice  of  the  forgery  be  given.* 
Such  a  case  was  presented  in  Canal  Bank  v.  Bank  of  Albany,  just 
cited.  The  plaintiffs  had  paid  to  the  defendants  a  draft  drawn  on 
them,  payable  to  one  Bentley,  whose  indorsement  had  been  forged, 
and  the  defendants  were  innocent  holders  for  value.  The  court 
held  the  plaintiffs  entitled  to  recover  the  money. 

"On  the  merits,"  said  Cowen,  J.,  for  the  court,  "there  was 
nothing  in  the  nature  of  the  transaction  to  conclude  the  plaintiffs 
against  showing  the  forgery.  They  had  done  no  act  giving  cur- 
rency to  the  bill  on  the  strength  of  Bentley's  name.  Even  had 
they  accepted  it  on  the  day  when  it  was  drawn,  the  defendants 
could  have  holden  them  concluded  only  in  respect  to  the  genuine- 
ness of  the  drawer's  name,  he  being  their  immediate  correspond- 
ent.^  And  the  act  of  payment  could  amount  to  no  more.®   Neither 

1  Levy  V.  Bank   of  United    States,   1        ^  See  Griggs  v.  Howe,  31  Barb.  100; 
Binn.  27.  Young  v.  Ward,  21  111.  223.     See  Belknap 

2  Mather  v.  Maidstone,  18  Cora.  B.  273 ;  v.  National  Bank  of  North  America,  100 
Russell  V.  Langstaffe,  2  Doug.  514  ;  Collis  Mass.  376. 

w.  Emett,  1  H.  Black.  313;  Schultz  w.  Ast-  *  Canal  Bank  v.  Bank  of  Albany,  1 

ley,  2  Bing.  N.  C.  544  ;  Mountagiie  u.  Per-  Hill,  287 ;  S.  C.  Redfield  &  Bigelow's  L.  C. 

kins,  17  Jnr.  557  ;  S.  C.  22  Bng.  L.  &  E.  643  ;  Hortsman  v.  Henshaw,  11  How.  177 ; 

516  ;  Cruchly  u.  Clarence,  2  Maule  &  S.  S.  C.  Redfield  &  Bigelow's  L.  C.  57  ;  Bee- 

90  ;  Violett  v.  Patten,   5   Cranch,   151;  manw.  Duck,  11  Mees.  &  W.  251.    See  also 

Mitchell  V.  Culver,  7   Cowen,  336 ;  Me-  ante,  p.  429. 

chanics  &  P.  Bank  v.  Schuyler,  lb.,  notes ;  ^  Chitty,  Bills,  336,  7th  Am.  ed. 

Van  Duzen  v.  Hpwe,  21  N.  Y.  531 ;  Ward  "  Ibid. 
0.  Allen,  2  Met.  53 ;  Putnam  v.  Sullivan, 
4  Mass,  45. 
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acceptande  nor  payment,  at  any  time  nor  under  any  circum- 
stances,^ is  an  admission  that  the  first  or  any  other  indor«er's 
name  is  genuine.^  In  point  of  title,  then,  the  case  of  the  defend- 
ants was  the  same  as  if  the  name  of  Bentley  had  not  appeared  on 
the  bill.  They  have  obtained  money  of  the  plaintiffs  without 
right,  and  on  the  exhibition  of  a  forged  title  as  a  genuine  one. 
The  plaintiffs  paid  their  money  on  the  mistaken  belief,  thus  ^in- 
duced, that  the  name  was  genuine." 

A  different  rule,  however,  prevails  if  the  drawer  of  a  bill  put 
it  into  circulation  with  the  name  of  the  payee  indorsed.^  Horts- 
man  v.  Henshaw  was  such  a  case.  Piske  and  Bradford,  a  firm 
in  Boston,  drew  their  bill  of  exchange  on  Hortsman  of  London, 
payable  to  Fiske  and  Bridge.  The  drawers,  or  one  of  them, 
placed  the  bill  in  the  hands  of  a  broker,  with  the  names  of  the 
payees  indorsed  upon  it,  for  negotiation ;  and  it  was  sold  to  the 
defendants,  bona  fide,  and  for  full  value.  They  transmitted  it  to 
London,  where  it  was  presented,  accepted,  and  paid  at  maturity. 
It  turned  out  that  the  indorsement  of  the  payee's  name  was 
forged  ;  whereupon  the  present  action  was  brought  to  recover  the 
money  paid.     And  the  court  held  the  plaintiff  entitled  to  recover. 

Taney,  C.  J.,  who  delivered  the  opinion,  said :  "  The  general 
rule  undoubtedly  is,  that  the  drawee,  by  accepting  the  bill,  admits 
the  handwriting  of  the  drawer,  but  not  of  the  indorsers.  And  the 
holder  is  bound  to  know  that  the  previous  indorsements,  including 
that  of  the  payee,  are  in  the  handwriting  of  the  parties  whose 
names  appear  upon  the  bill,  or  were  duly  authorized  by  them. 
And  if  it  should  appear  that  one  of  them  is  forged,  he  cannot 
recover  against  the  acceptor,  although  the  forged  name  was  on  the 
bill  at  the  time  of  the  acceptance.  And  if  he  has  received  the 
money  from  the  acceptor,  and  the  forgery  is  afterwards  discovered, 
he  will  be  compelled  to  repay  it. 

"  The  r,eason  of  the  rule  is  obvious.  A  forged  indorsement 
cannot  transfer  any  interest  in  the  bill ;  and  the  holder,  therefore, 
has  no  right  to  demand  the  money.  If  the  bill  is  dishonored  by 
the  drawee,  the  drawer  is  not  responsible.     And  if  the  drawee 

1  This  must  be  taken  with  some  caution.  Burgess  v.  Northern  Bank  of  Ky.,  4  Bush. 
See  Hortsman  v.  Henshaw,  infra.  600 ;  Coggillw.  American  Exchange  Bank, 

2  Chitty,  Bills,  628,  7th  Am.  ed.  1  Comst.  113.    See  Kedfield  &  Bigelow's 
"  Hortsman  v.  Henshaw,  11  How.  177 ;     L.  C.  57-63. 

Tord  V.  Meacham,  3  Hill  (  S.,  Car.),  227 ; 
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pays  it  to  a  person  not  authorized  to  receive  the  money,  he  cannot 
claim  credit  for  it  in  his  account  with  the  drawer. 

"  But  in  this  case  the  bill  was  put  in  circulation  by  the  drawers 
with  the  names  of  the  payees  indorsed  upon  it.  And  by  doing  so, 
they  must  be  understood  as  affirming  that  the  indorsement  is  in 
the  handwriting  of  the  payees,  or  written  by  their  authority.  And 
if  the  drawee  had  dishonored  the  bill,  the  indorser  would  undoubt- 
edly have  been  entitled  to  recover  from  the  drawer.  The  drawers 
must  be  equally  liable  to  the  acceptor  who  paid  the  bill.  For 
having  admitted  the  handwriting  of  the  payees,  and  precluded 
themselves  from  disputing  it,  the  bill  was  paid  by  the  acceptor  to 
the  persons  authorized  to  receive  the  money,  according  to  the 
drawer's  own  order. 

"  Now  the  acceptor  of  a  bill  is  presumed  to  accept  upon  funds 
of  the  drawer  in  his  hands,  and  he  is  precluded  by  his  acceptance 
from  averring  the  contrary  in  a  suit  brought  against  him  by  the 
holder.  The  rights  of  the  parties  are,  therefore,  to  be  determined 
as  if  this  bill  was  paid  by  Hortsman  out  of  the  money  of  Fiske  and 
Bradford  in  his  hands.  And  as  Fiske  and  Bradford  were  liable  to 
the  defendants  in  error,  they  are  entitled  to  retain  the  money  they 
have  thus  received. 

"  We  take  the  rule  to  be  this :  Whenever  the  drawer  is  liable  to 
the  holder,  the  acceptor  is  entitled  to  a  credit  if  he  pays  the 
money ;  and  he  is  bound  to  pay  upon  his  acceptance,  when  the 
payment  will  entitle  him  to  a  credit  in  his  account  with  the  drawer. 
And  if  he  accepts  without  funds,  upon  the  credit  of  the  drawer, 
he  must  look  to  him  for  indemnity,  and  cannot,  upon  that  ground, 
defend  himself  against  a  bona  fide  indorsee.  The  insolvency  of 
the  drawer  ^  can  make  no  difference  in  the  rights  and  legal  liabili- 
ties of  the  parties." 

A  similar  question  arose  in  1847  in  Coggill  v.  American  Ex- 
change Bank.2  In  that  case  one  of  the  drawers  of  the  bill  forged 
the  payee's  name,  and  then  procured  it  to  be  discounted ;  and  at 
maturity  the  plaintiff,  the  drawee,  paid  it.  On  discovering  the 
forgery  he  sued  the  defendant,  a  bona  fide  holderr,  to  whom  he  had 
paid  the  bill,  to  recover  the  sum  paid.  The  court  held  that  the 
action  could  not  be  maintained,  but  based  their  decision  on  the 

1  Which  was  the  case  here.  note  to  Hortsman  v.  Henshaw,  Redfield  & 

'•*  1  Comst.  113.     We  borrow  this  para-     Bigelow's  L.  C.  57,  61. 
graph  and  the  next  substantially  from  our 
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fact  stated  in  the  report,  that  the  payee  had  no  interest  in  the  bill, 
comparing  it  to  a  bill  drawn  to  a  fictitious  person,  such  a  bill  being 
in  effect  payable  to  bearer.^  The  point  made  in  Hortsman  v.  Hen- 
shaw  was  not  noticed,  —  that,  in  such  case,  the  drawer  is  estopped 
to  deny  the  genuineness  of  the  indorsement ;  that  he  is  thus  liable 
to  the  bona  fide  holder  ;  and  that,  therefore,  the  drawee  is  entitled, 
on  payment,  to  a  credit  against  the  drawer.  Whence  it  would 
follow  that  it  is  immaterial  that  the  payee  had  no  interest  in  the 
bill,  when  the  drawer  himself  puts  it  into  circulation  bearing  the 
payee's  indorsement.  But  according  to  Coggill  v.  American  Ex- 
change Bank,  explaining  on  this  point  Canal  Bank  v.  Bank  of 
Albany ,2  if  the  payee  owned  the  forged  bill,  the  acceptor  would  be 
entitled  to  recover  the  sum  paid  to  the  holder.  The  two  cases 
cannot  be  reconciled,  unless  the  language  of  the  court  in  Horts- 
man V.  Henshaw  is  used  with  reference  to  the  case  of  a  payee 
having  no  interest  in  the  bill.  But  that  cannot  be  true  ;  for  how, 
then,  could  it  be  said  that  in  such  case  the  drawee  has  paid  to 
one  not  entitled  to  receive  the  money  ?  The  case  clearly  covers 
the  whole  ground  of  a  payee  who  owned  the  bill  and  of  one  who 
had  no  interest  in  it. 

The  cases  further  show  that  the  drawer  may  deny  the  genuine- 
ness of  the  indorsement,  if  the  forgery  occurred  after  the  bill  passed 
out  of  the  drawer's  hands ;  ®  and  this  is  the  line  of  distinction 
drawn  in  Hortsman  v.  Henshaw.  This  may  have  escaped  the  no- 
tice of  the  learned  judge*  who  delivered  the  opinion  of  the  court 
in  Coggill  V.  American  Exchange  Bank.  It  must  be  understood 
that  these  remarks  are  predicated  entirely  of  forgery  committed 
before  the  drawer  put  the  bill  into  circulation. 

The  case  of  Beeman  v.  Dack^  presents  another  phase  of  the 
doctrine  of  estoppel  upon  the  acceptor  of  a  bill.  This  was  an 
action  of  assumpsit  upon  a,  bill  of  exchange  drawn  "on  the  defend- 
ant by  Bradshaw  and  Williams,  an  .existing  firm,  payable  to  their 
order,  accepted  by  the  defendant,  and  indorsed  by  Bradshaw  and 
Williams  to  the  plaintiff.  The  drawing  and  indorsement  (in  the 
same  handwriting)  were  forgeries.     There  was  a  plea  traversing 

1  Cooper  V.  Meyer,  10  Barn.  &  C.  468 ;  ^  Ante,  p.  430. 

S.  C.  5  Man.  &  R.  387 ;  Vere  v.  Lewis,  3  '  Burchfield  v.  Moore,  3  EI.  &  B.  683  ; 

T.  R.  182  ;  Minet  v.  Gibson,  lb.  481  ;  S.  C.  Talbot  v.  Bank  of  Rochester,  1  Hill,  295  ; 

1   H.  Black.   569 ;    CoUis   v.   Emmett,   1  Young  v.  Grote,  4  Bing.  253. 

H.  Black.  313 ;  Phillips  v.  Thurn,  Law  R.,  *  Mr.  Jusiice  Bronson. 

1  C.  P.  463;  Plets  v.  Johnson,  3  Hill,  112.  ^  u  Mees.  &  W.  251. 
28 
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the  drawing  of  the  bill ;  but  this  fact  was  not  brought  to 
the  notice  of  the  court  below,  until  the  jury  had  given  their 
verdict  upon  what  had  been  regarded  the  principal  point  in  dis- 
pute. The  question  now  arose  upon  the  validity  of  the  plea  re- 
ferred to,  in  an  application  for  a  new  trial. 

"  On  the  argument  before  us,"  said  Mr.  Baron  Parke.  "  it  was 
contended  by  the  plaintiff's  counsel  that  the  drawing  being  a 
forgery,  the  defendant,  by  his  acceptance,  had  undertaken  to  pay 
to  any  one  who  held  the  bill  by  an  indorsement  in  the  same  hand- 
writing, according  to  the  principle  laid  down  in  Cooper  v.  Meyer ;  i 
and  it  was  said  there  was  evidence  in  the  case  that  the  signatures 
in  drawing  and  indorsing  were  those  of  the  same  person.  If  this 
were  so,  the  rule  ought  to  be  made  absolute  for  a  new  trial,  as  the 
question  as  to  the  identity  of  the  signature  has  not  been  submitted 
to  the  jury. 

"  But  on  the  part  of  the  defendant  it  is  insisted  that  the  case  of 
Cooper  V.  Meyer  is  distinguishable  from  the  present,  for  there  the 
drawers  were  fictitious ;  here  they  really  existed,  though  their 
signature  was  forged  ;  and  that  in  such  case  the  acceptor,  though 
he  admits  that  the  bill  was  drawn  by  the  parties  by  whom  it  pur- 
ports to  be  drawn,  does  not  admit  the  indorsement  by  the  same 
parties,  —  a  doctrine  which  is  clearly  established  as  to  bills 
wherein  the  signature  is  not  forged.^  In  analogy  to  that  case,  the 
defendant,  it  is  said,  admits,  by  his  acceptance,  that  the  bill  was 
drawn  in  the  name  of  Bradshaw  and  Williams,  by  themselves,  or 
some  agent  authorized  to  draw  in  their  name ;  but  it  does  not 
admit  that  it  was  indorsed  by  themselves,  or  some  agent  authorized 
to  indorse,  which  is  a  different  species  of  authority.  And  we  can- 
not help  thinking  there  is  great  weight  in  that  argument,  if  the 
defendant  accepted  the  bill  in  ignorance  of  the  forgery  ;  but  if  he 
knew  it,  and  intended  that  the  bill  should  be  put  into  circulation 
by  a  forged  indorsement,  in  the  name  of  the  same  firm,  by  the 
same  party  who  drew  it,  the  case  seems  to  fall  within  the  principle 
of  that  of  Cooper  v.  Meyer." 

The  learned  baron  added  that  there  was  some  doubt  whether  the 
bill  should  not  have  been  declared  upon  as  payable  to  bearer,  ac- 
cording to  Gibson  v.  Minet,^  and  Bennett  v.  Parnell,*  which  cases 
had  not  been  cited,  or  this  question  raised,  in  Cooper  v.  Meyer. 

1  10  Barn.  &  C.  468 ;  S.  C.  5  Man.  &        »  1  H.  Black.  481. 

R-  387.  »  1  Camp.  130,  180  c. 

2  Bobinson  v.  Yarrow,  7  Taunt.  455. 
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We  have  already  intimated  that  the  warranty,  and  therefore 
the  estoppel,  of  the  drawee,  by  acceptance  or  payment,  extends 
only  to  the  signature.^  We  must  now  present  the  important  doc- 
trine more  fully.  The  point  arose  in  Bank  of  Commerce  v.  Union 
Bank.2  This  was  assumpsit  to  recover  $  1,005,  paid  by  the  plain- 
tiffs upon  a  bill  of  exchange  drawn  upon  them,  payable  to  the 
order  of  J.  Bonnet,  and  by  him  indorsed  ;  after  which  it  passed 
into  the  hands  of  the  defendants'  principal,  bona  fide,  and  for 
value.  It  appeared  that  the  draft  was  originally  drawn  payable 
to  the  order  of  J.  Durand,  for  one  hundred  and  five  dollars,  and 
that  afterwards  the  name  "  Durand  "  was  altered  to  "  Bonnet," 
and  the  word  "  hundred  "  to  "  thousand."  And  in  this  altered 
condition  it  had  Ijpen  paid  by  the  plaintiffs  to  the  defendants. 

It  was  argued  for  the  defendants  that  there  was  no  rule  that  the 
banker  must  know  the  handwriting  of  his  customer  as  to  the  signa- 
ture, but  that  the  rule  was,  that  the  banker  should  take  care  not 
to  pay  away  his  customer's  money  without  sufficient  authority  for 
the  purpose,  and  that  it  was  the  banker's  duty  to  see  that  the  bill 
was  genuine  in  all  respects.  The  attempt  to  establish  the  principle 
that  a  different  degree  of  scrutiny  was  required  in  examining  the 
body  of  the  draft  by  the  person  on  whom  it  was  drawn,  from  that 
required  in  examining  the  signature  of  the  drawer,  was  fallacious, 
and  ought  to  be  discountenanced.  But  the  court  held  the  plain- 
tiffs entitled  to  recover. 

"  There  is  no  ground,"  said  Ruggles,  J.,  speaking  for  the  court, 
"  for  presuming  the  body  of  the  bill  to  be  in  the  drawer's  hand- 
writing, or  in  any  handwriting  known  to  the  acceptor.  In  the 
present  case,  that  part  of  the  bill  is  in  the  handwriting  of  one  of 
the  clerks  in  the  office  of  the  Canal  and  Banking  Company  in  New 
Orleans.  The  signature  was  in  the  name  and  handwriting  of  the 
cashier.  The  signature  is  genuine.  The  forgery  was  committed 
by  altering  the  date,  number,  amount,  and  payee's  name.  No  case 
goes  the  length  of  saying  that  the  acceptor  is  presumed  to  know 

1  Ante,  p.  427.  the  draft  in  controversy  had  been  vjritten 

2  3  Comst.  230.  We  take  pleasure  in  out,  instead  of  given  in  figures,  as  the  head- 
correcting  a  criticism  on  this  case  in  our  note  of  the  case  indicates.  There  would, 
note  to  Hortsman  v.  Henshaw,  Redfield  &  therefore,  seem  M  hare  been  no  negligence 
Bigelow's  L.  C.  62.  See  also  lb.  662.  A  in  the  drawer,  as  was  the  fact  in  Young  v. 
fiirther  examination  of  Bank  of  Commerce  Grote,  4  Bing.  253  ;  and  the  decision  is 
V.  Union  Bank  has  revealed  the  fact,  not  consequently  correct. 

referred  to  by  the  court,  that  the  amount  of 


436  THE  LAW  OF  ESTOPPEL. 

the  handwriting  of  the  body  of  the  bill,  or  that  he  is  better  able 
than  the  indorsers  to  detect  an  alteration  in  it.  The  presumption 
that  the  drawee  is  acquainted  with  the  drawer's  signature,  or  able 
to  ascertain  whether  it  is  genuine,  is  reasonable.  In  most  cases 
it  is  in  conformity  with  the  fact.  But  to  require  the  drawee  to 
know  the  handwriting  of  the  residue  of  the  bill  is  unreasonable. 
It  would,  in  most  cases,  be  requiring  an  impossibility.  Such  a  rule 
would  be  not  only  arbitrary  and  rigorous,  but  unjust.  Tiie  drawee 
would  be  answerable  for  negligence  in  paying  an  altered  bill,  if  the 
alteration  were  manifest  on  its  face."  ^ 

There  is  another  plain  ground  upon  which  this  ruling  may  be 
based.  The  liability  assumed  by  the  drawer  was  to  the  extent 
of  $  105  only  ;  and  at  the  utmost,  had  there  been  no  forgery  of 
the  payer's  signature,  the  acceptor  would  not  have  been  entitled 
to  a  credit  of  more  than  that  amount  in  his  account  with  the 
drawer  by  the  payment  of  the  bill.  And  this  being  so,  he  could 
have  recovered,  even  in  the  case  mentioned,  the  rest  of  the  money 
paid.2  This  is  on  the  hypothesis  that  the  draft  had  been  paid  to 
the  party  to  whom  the  drawer  directed  ;  but  it  was  not  so  paid. 
It  was  paid  to  one  not  authorized  to  receive  the  money,  and  whose 
only  claim  was  through  a  forgery.  The  acceptor,  therefore,  would 
be  entitled  to  no  credit  against  the  drawer  by  payment,  and  hence 
would  not  have  been  bound  to  pay  the  bill  at  maturity.  He  was, 
then,  clearly  entitled  to  recover  the  sum  as  money  paid  under 
mistake.^  The  case  presented  is  amply  supported  also  by  the 
authorities.* 

If,  however,  the  drawer  of  the  bill  has  contributed,  by  his  negli- 
gence, to  the  mistake  of  the  drawee,  the  drawee,  upon  payment, 
will  be  entitled  to  credit  the  sum  paid  against  the  drawer ;  °  and 

1  An  acceptor  is  not  estopped  to  show  L.  C.  Bills  &  Notes,  194 ;  Graham  v.  Gil- 

that  the  bill  is  a  foreign  one,  contrary  to  its  lespie,  lb.  195;  Wilkinson  c.  Johnson,  3 

date.     Steadraan  v.  Duhamel,  1  Com.  B.  Barn.  &  C.  428.     But  it  is  no  defence  to 

888.  the  acceptor  of  a  bill  that  the  date  of  it  was 

"  Hortsman  v.  Henshaw,  ante,  p.  431.  altered  by  the   drawer  before   acceptance, 

"  lb.     See  Belknap  v.  National  Bank  of  though  done  while  the  paper  was  in  full 

North  America,  100  Mass.  376.  force  and  effect.     Langton  v.  Lazarus,  5 

'  National  Park  Bank  v.  Ninth  National  Mees.  &  W.  629.    See  Ward  v.  Allen,  2 

Bank,  55  Barb.  87 ;  Wo'rrall  v.  Gheen,  39  Met.  53. 

Penn.  St.  388 ;  Bruce  v.  Bruce,  5  Taunt.  6  Young  v.  Grote,  4  Bing.  253.    In  this 

495  ;  Jones  v.  Ryde,  lb.  488  ;  Hall  v.  Ful-  case,  the  bill  had  been  so  drawn,  by  leaving 

ler,  5  Barn.  &  C.  750.     See  also  Young  v.  a    space   after  the  mark  "  £,"  that  the 

Grote,  4  Bing.  253  ;  Pagan  v.  Wylie,  Ross,  amount   was    changed    from   £  52.2    to 
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lie  could  not,  therefore,  recover  from  the  holder  of  the  paper  the 
sum  paid  him. 

Acceptance  also  conclusively  admits  the  procuration  to  draw  in 
the  case  of  a  bill  drawn  by  procuration ;  but  it  does  not  admit  a 
procuration  to  indorse,  though  the  indorsement  be  by  the  same 
agent.^  In  Robinson  v.  Yarrow,  cited  in  the  note,  Staeben  &  Co. 
authorized  one  Henry  to  draw  on  the  defendant,  which  he  did, 
per  proc,  making  the  bill  payable  to  the  order  of  the  drawers,  by 
whom  it  was  indorsed  to  the  plaintiff,  per  proc.  The  defendant 
accepted  the  bill,  and  now  resisted  the  payment.  The  question 
was,  whether  the  plaintiff  was  bound  to  prove  the  procuration  to 
indorse ;  and  it  was  held  he  was. 

"  The  mere  acceptance,"  said  Park,  J.,  "  proves  the  drawing, 
but  it  never  proves  the  indorsement.  It  is  not  at  all  necessary 
that  a  power  given  to  draw  bills  by  procuration  should  enable  the 
agent  to  indorse  by  procuration  ;  the  first  is  a  power  to  get  funds 
into  the  agent's  hands,  the  other  to  pay  them  out." 

The  effect  of  an  acceptance  for  honor  seems  to  be  somewhat  dif- 
ferent. In  Wilkinson  v.  Johnson,^  the  plaintiffs  had  accepted  cer- 
tain bills  for  the  honor  of  certain  indorsers  (H.  &  Co.),  and  paid 
over  the  money  to  the  defendants,  who  had  been  the  holders  of  the 
bills.  The  fact  was  discovered  on  the  same  day  that  the  bills  were 
forgeries,  the  names  of  the  indorsers,  H.  &  Co.,  among  others,  not 
being  genuine.  Due  notice  of  the  fact  was  given  ;  whereupon,  the 
defendants  having  refused  to  repay  the  money,  the  present  action 
of  assumpsit  was  brought  to  recover  the  amount.  And  the  action 
was  sustained. 

Abbott,  C.  J.,  in  delivering  judgment,  said :  "  The  plaintiffs 
were  not  drawers  or  acceptors  of  the  bills,  nor  the  agents  of  any 
supposed  acceptqrs.  They  discovered  the  mistake  in  the  morning 
of  the  day  they  made  the  payment,  and  gave  notice  thereof  to  the 
defendants  in  time  to  enable  them  to  give,  notice  of  the  dishonor 
to  the  prior  parties  ;  which  was  accordingly  given.  The  plaintiffs 
were  called  upon  to  pay  for  the  honor  of  Hey  wood  &  Co.,  whose 
names  appeared  on  the  bills  among  other  indorsers.  The  very  act 
of  calling  upon  them  in  this  character  was  calculated  in  some  de- 

j£  352.2,  and  the  drawer  was  required  to  ^  Robinson  v.  Yarrow,  7   Tannt.  455 ; 

bear  the  loss  in  his  account  with  the  drawee.  Beeman  v.  Duck,  H  Mees.  &  W.  251. 

See  also  Byles,  Bills,  323 ;  Chitty,  Bills,  ^  3  Barn.  &  C.  428. 
428. 
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gree  to  lessen  their  attention.  A  bill  is  carried  for  payment  to  the 
person  whose  name  appears  as  acceptor,  or  as  agent  of  an  accept- 
or, entirely  as  a  matter  of  course.  The  person  presenting  very 
often  knows  nothing  of  the  acceptor,  and  merely  carries  or  sends 
the  bill  according  to  the  direction  that  he  finds  upon  it ;  so  that 
the  act  of  presentment  informs  the  acceptor  or  his  agent  of  nothing 
more  than  that  his  name  appears  to  be  on  the  bill  as  the  person  to 
pay  it ;  and  it  behooves  him  to  see  that  his  name  is  properly  on  the 
bill.  But  it  is  by  no  means  a  matter  of  course  to  call  upon  a  per- 
son to  pay  a  bill  for  the  honor  of  an  indorser ;  and  such  a  call, 
therefore,  imports  on  the  part  of  the  person  making  it  that  the 
name  of  a  correspondent,  for  whose  honor  the  payment  is  asked,  is 
actually  on  the  bill.  The  person  thus  called  upon  ought  certainly 
to  satisfy  himself  that  the  name  of  his  correspondent  is  really  on 
the  bill ;  but  still  his  attention  may  reasonably  be  lessened  by  the 
assertion  that  the  call  itself  niakes  to  him  in  fact,  though  no  asser- 
tion may  be  made  in  words.  And  the  fault,  if  he  pays  on  a  forged 
signature,  is  not  wholly  and  entirely  his  own,  but  begins  at  least 
with  the  person  who  thus  calls  upon  him.  And  though,  where  all 
the  negligence  is  on  one  side,  it  may  perhaps  be  unfit  to  inquire 
into  the  quantum,  yet  where  there  is  any  fault  in  the  other  party, 
and  that  other  party  cannot  be  said  to  be  wholly  innocent„he 
ought  not,  in  our  opinion,  to  profit  by  the  mistake  into  which  he 
may,  by  his  own  prior  mistake,  have  led  the  other  ;  at  least,  if  the 
mistake  is  discovered  before  any  alteration  in  the  situation  of  any 
of  the  other  parties  [is  made],  that  is,  whilst  the  remedies  of  all 
the  parties  entitled  to  remedy  are  left  entire,  and  no  one  is  dis- 
charged by  laches We  think  the  payment  in  this  case  was 

a  payment  by  mistake,  and  without  consideration,  to  a  person  not 
wholly  free  from  blame,  and  who  ought  not,  therefore,  in  our 
opinion,  to  retain  the  money." 

The  ground  of  this  decision  would  seem,  if  correct,  to  be  broad 
enough  to  cover  the  case  of  an  acceptance  for  the  honor  of  the 
drawer ;  and  so  it  has  been  thought  by  Professor  Parsons.^  But 
in  the  late  case  of  Phillips  v.  Thurn  ^  the  court  entertained  a  dif- 
ferent view  ;  ^  though,  singularly  enough,  Wilkinson  v.  Johnson, 
supra,  was  not  before  the  court  in  either  stage  of  the  case.     This 

1  1  Notes  &  Bills,  323.  s  gee  also  Goddard  v.  Merchants'  Bank, 

"  18  Com.  B.  N.  S.  694 ;  S.  C.  Law  E.     4  Comst.  147  ;  Story,  Bills  of  Exchange, 
1  Com.  P.  463  (1866).  §§  261,  262. 
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■was  an  action  by  the  holder  of  a  bill  accepted  by  the  defendant 
supra  protest,  for  the  honor  of  the  drawer,  acceptance  having  been 
refused  by  the  drawee.  The  question  raised  in  the  first  aspect  of 
the  case  ^  was  upon  the  validity  of  a  plea  setting  up  the  defence 
that  the  payee  was  a  fictitious  person,  and  that  the  defendant  was 
ignorant  of  that  fact  at  the  time  he  accepted  the  bill.  The  plea 
was  held  bad.  The  case,  on  this  point,  does  not  seem  to'  have 
been  argued  on  the  groxind  that  the  acceptor  supra  protest  was 
bound  to  know  the  handwriting  of  the  drawer,  but  rather  that  the 
acceptance  had  placed  the  defendant  in  the  position  of  the  drawer ; 
and  this  was  the  ground  taken  by  the  judges.  And  as  the  drawer 
would  be  estopped  to  say  that  the  payee  was  a  fictitious  person, 
the  defendant  was  also  estopped.  "  It  seems  to  me,"  said  Erie, 
C.  J.,  "  that  there  is  good  reason  for  saying  that  that  which  the 
drawer  would  be  estopped  from  denying,  the  acceptor  for  honor 
should  also  be  estopped  from  denying.  I  think  he  is  equally  to 
admit  that  the  bill  is  a  valid  bill." 

If  this  doctrine  is  strictly  accurate,  and  the  acceptor  supra  pro- 
test stands  precisely  in  the  place  of  the  drawer,  there  is  much  force 
in  the  argument  of  counsel  for  the  defendant  in  the  second  aspect 
of  the  case.2  "  Canevero  &  Co.  [the  drawers]  might  have  de- 
fended themselves,"  said  they,  "  against  any  claim  on  this  bill,  on 
the  ground  that  it  was  not  drawn  by  them  ;  and  if  they  could  deny 
their  signature,  why  cannot  the  acceptor  for  their  honor  ?  .  .  .  . 
The  acceptor  for  honor  ordinarily  has  a  remedy  over  against  the 
drawer ;  here  the  defendant  could  have  none  [on  the  bill  ?]  against 
Canevero  &  Co." 

The  position  is  not  precisely  that  of  an  acceptor  either  ;  for  an 
acceptor  for  honor  is,  like  an  indorser,  entitled  to  notice  of  non- 
payment. In  fact,  the  relation  of  such  a  party  to  the  bill  seems 
anomalous,  and  sui  generis  ;  and  this  seems  to  be  the  view  upon 
which  Abbott,  C.  J.,  in  Wilkinson  v.  Johnson,  supra,  held  that  an 
acceptor  for  the  honor  of  an  indorser  was  not  precluded  from  deny- 
ing the  genuineness  of  the  indorser's  signature. 

When  Phillips  v.  Thurn  came  before  the  court  the  second  time, 
it  appeared  that  the  drawee,  having  refused  to  accept,  gave  the 
person  presenting  the  paper  a  letter  to  the  plaintiffs,  intimating 
that  the  defendant  would  probably  accept  the  bill  for  the  drawer's 
honor.  The  plaintiffs  took  the  letter  and  bill  to  the  defendant, 
1  18  Com.  B.  N.  S.  694.  "  Law  R.  1  Com.  P.  463. 
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and  he,  assuming  it  to  be  genuine,  accepted  it  for  the  drawer's 
honor  ;  and  the  plaintiffs  thereupon  discounted  it.  It  turned  out 
that  the  drawing  and  indorsements  were  forgeries.  The  court  now 
held  that  the  defendant  was  estopped  from  denying  the  genuineness 
of  the  bill,  the  plaintiff  having  been  induced  to  part  with  their 
money  on  the  faith  of  the  acceptance. 

Now  the  defendant,  the  acceptor  for  honor,  could  not  be 
estopped  to  deny  the  genuineness  of  the  drawing,  it  would  seem, 
unless  he  had  done  something  equivalent  to  a  specific  represen- 
tation that  the  signature  was  genuine.  It  does  not  appear  that 
this  was  done,  unless  the  act  itself  of  acceptance  for  honor  had  that 
effect.     We  shall  notice  this  point  presently. 

So  far  as  the  matter  of  laches  is  concerned,  it  would  seem  that 
the  defendant  was  less  liable  to  the  charge  than  the  plaintiffs  ;  for 
they  went  in  person  to  him  to  see  if  he  would  accept  for  the  draw- 
er's honor,  taking  with  them  two  letters,  one  from  the  drawee  of 
the  bills,  the  other  from  a  person  assuming  to  be  the  holder.  In 
the  first  letter,  which  was  addressed  to  the  plaintiffs,  the  drawer 
said  :  "  I  have  this  day  given  your  address  to  Mr.  Henry  Plana, 
the  holder  of  two  drafts  on  myself  for  £  400  and  £  800,  which  I 
was  prevented  from  accepting  in  consequence  of  having  lately  been 
iinder  the  painful  necessity  to  suspend  my  payments.  Messrs.  J. 
C.  im  Thurn  &  Co.  will  intervene  and  accept  on  behalf  of  the 
drawers,  Messrs.  Canevero  &  Co.,  Lima  (who  themselves  are  safe 
for  any  amount)  ;  and  as  Mr.  Plana  is  quite  a  stranger  here,  and 
might  have  some  difficulty  to  get  the  bills  discounted,  I  wished  to 
render  him  some  service.  I  therefore  gave  him  your  address, 
thinking  that  with  Messrs.  Thurn's  signature  you  will  not  object 
to  discount  the  bills  for  him."  By  the  other  letter  Plana  enclosed 
the  drafts,  and  requested  that  the  plaintiffs  have  them  presented 
to  the  defendants,  and  that  they  then  get  them  discounted. 

This  is  a  much  stronger  case  than  Wilkinson  v.  Johnson  ;  and 
•jf  the  language  of  the  chief  justice  in  that  case  be  correct,  the  case 
under  consideration  cannot  be  supported  on  this  ground. 

The  question  then  recurs.  May  the  defendant  deny  the  genuine- 
ness of  the  drawer's  signature  ?  Several  reasons  occur  to  us 
pointing  to  the  negative.  First,  though  his  position  bears  some 
resemblance  to  that  of  an  indorser,  who  warrants  the  signatures  of 
all  prior  parties,  there  is  still  an  essential  difference  between  the 
relations.    The  indorser  has  been  a  participant  in  the  advantages  of 
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the  bill ;  lie  has  received  value  from  it ;  and  he  may  well  be 
estopped,  after  this,  to  deny  his  responsibility  upon  it,  by  saying  that 
there  is  a  forged  signature  prior  to  his  own.  Not  so  with  an  ac- 
ceptor for  honor  ;  he  has  received  no  advantage  from  the  bill ;  he 
assumes  a  risk  merely  as  a  favor.  Secondly,  his  position  differs 
from  thatof  an  accommodation  acceptor  in  this,  that  the  latter  is 
usually  a  customer  of  the  drawer,  and  acquainted  with  his  hand- 
writing, and  the  bill  is  generally  drawn  in  the  presence  of  the  ac- 
commodation party ;  while  an  acceptor  for  honor  may  never  have 
seen  the  drawer's  handwriting,  and  would  no  doubt  decline  to  give 
his  acceptance  if  it  was  to  be  understood  that  he  would  be  answer- 
able for  the  genuineness  of  the  signature.  Thirdly,  acceptance 
supra  protest  is  not  given  for  the  purpose  of  negotiating  the  paper, 
or  for  the  purpose  of  raising  money  ;  it  is  given,  not  for  the  benefit 
of  the  holder,  but  "  for  the  honor  "  of  the  particular  party.  The 
object  is  merely  to  save  the  party  from  sudden  and  unexpected  em- 
barrassment and  possible  ruin ;  it  is  to  give  him  time  to  relieve 
himself  from  the  unlooked-for  turn  of  events,  caused  by  the  failure 
of  the  drawee  to  accept,  and  to  provide  funds  with  which,  through 
the  acceptor  for  honor,  to  pay  the  bill,  in  case  the  drawee,  upon 
presentation  for  payment,  shall  again  dishonor  the  paper.  The 
act  may,  and  generally  does,  result  in  benefit  to  the  holder,  but 
this  is  not  the  motive. 

Now  the  holder  is  perfectly  aware  of  all  this  ;  and  it  is  difficult 
to  see  how  he  could  construe  the  act  as  a  warranty  of  the  genuine- 
ness of  the  drawer's  signature.  The  only  motive  which  could 
cause  the  acceptor  for  honor  to  warrant  the  drawing  would  be  to 
aid  the  holder  (for  it  could  be  of  no  advantage  to  the  drawer)  ; 
and  he  has  no  concern  to  do  this.  His  sole  interest  is  in  hig 
friend,  the  drawer. 

It  will  be  observed,  from  what  has  been  said  above,  that  the 
drawer  of  a  bill  cannot  defend  himself  against  the  holder  by 
alleging  that  the  paper,  as  he  drew  it,  is  invalid  ;  but  this  is  the 
extent  of  the  rule ;  and  the  language  of  Brie,  C.  J.,  in  Phillips  v. 
Thurn,  that  the  drawer  would  have  been  estopped  to  deny  the  in- 
dorsement of  the  payee,^  must  be  taken  in  connection  with  the  case 
as  then  presented  to  the  court,  —  of  a  fictitious  payee.  In  such 
case,  or,  what  is  the  same  thing,  when  the  payee  is  dead,^  it  is  as 
if  the  paper  had  been  made  payable  to  bearer.    On  the  other  hand, 

1  18  Com.  B.  N.  S.  701.  2  Ashpitel  v.  Bryan,  3  Best  &  S.  474. 
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if  the  bill  is  payable  to  a  real  party,  the  drawer  is  not  estopped  to 
deny  the  genuineness  of  Ms  signature.  He  is  a  subsequent  party 
to  the  drawer,  and  the  holder  must  prove  his  title  through  him. 
The  drawer  undertakes,  in  case  of  dishonor  by  the  drawee,  to  pay 
only  to  the  payee,  or  to  some  one  claiming  title  through  him. 
However,  it  is  held  that  even  if  the  payee  be  a  fictitious  person,  or 
dead,  the  acceptor's  undertaking  is  to  pay  to  an  indorsement  by 
the  same  hand  ;  ^  and  if  this  is  true,  it  would  seem  that  the  drawer 
could  likewise  insist  upon  the  same  thing,  that  is,  that  the  payee's 
indorsement  should  be  in  his  (the  drawer's)  hand.  And  the 
reason  perhaps  is,  that  this  would  be  the  best  evidence  that  the 
paper  had  been  properly  negotiated. 

The  English  cases  all  show  that  where  there  are  prior  parties 
to  the  paper  entitled  to  remedies  against  antecedent  parties,  if  the 
forgery  is  discovered  too  late  to  enable  them  to  fix  the  liability  of 
such  parties,  the  acceptor  will  not  be  permitted  to  recover  the  sum 
paid  to  a  bona  fide  holder.^  In  Mather  v.  Maidstone,  just  cited, 
the  acceptor,  instead  of  paying,  had  given  a  fresh  acceptance  after 
the  maturity  of  a  previous  bill  drawn  on  him,  and  purporting  to 
have  been  accepted  by  him.  A  month  after  he  discovered  that 
the  previous  acceptance  was  a  forgery ;  but  the  court  held  him 
estopped  to  allege  the  fact  on  the  ground  that  the  plaintiff,  a  bona 
fide  indorser,  had  lost  his  remedy  against  the  prior  indorsers. 

But  a  person  is  not  bound  as  an  acceptor  of  a  bill  bearing  a 
forged  acceptance  by  the  mere  fact  that  he  has  previously  paid  a 
bill  similarly  forged,  if  in  fact  he  has  not  led  the  holder  to  believe 
that  the  acceptance  of  the  bill  sued  upon  was  genuine.^  But  if  it 
is  made  to  appear  that  there  has  been  a  regular  course  of  mercan- 
tile business,  in  which  bills  have  been  accepted  by  a  clerk  or 
agent  whose  signature  has  been  acted  upon  as  the  signature  of 

1  Cooper  V.  Meyer,  10  Barn.  &  C.  468 ;  598,  599.  But  this  seems  doubtful.  See 
Ashpitel  V.  Bryan,  3  Best  &  S.  474 ;  Byles,  Irving  Bank  u.  Wetherald,  36  N.  Y.  335  ; 
Bills,  184,  8th  Eng.  ed.  Merchants'  National   Bank   v.  National 

2  Cocks  V.  Masterman,  9  Barn.  &  C.  Eagle  Bank,  101  Mass.  281 ;  S.  C.  Kedfield 
902 ;  Mather  o.  Maidstone,  18  Com.  B.  &  Bigelow's  L.  C.  648.  Goddard  v.  Mer- 
273 ;  Wilkinson  v.  Johnson,  3  Barn.  &  C.  chants'  Bank,  4  Comst.  147,  certainly  is 
428 ;  Smith  v.  Mercer,  6  Taunt.  76.  But  it  not  an  authority  for  the  proposition,  for 
is  said  that  the  strict  rule  held  in  England  there  was  no  prior  party  to  be  charged  in 
respecting  the  time  within  which  notice  that  case.  And  the  same  may  be  said  of 
must  be  given  does  not  prevail  in  America.  Ellis  v.  Ohio  Life  Ins.  Co.,  4  Ohio  St.  628, 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  660. 

287,  292.    See  2  Parsons,  Notes  &  Bills,        '  Morris  v.  Bethell,  Law  K.  5  C.  P.  47. 
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the  principal,  then  there  would  be  "  almost  conclusive  evidence  " 
against  the  latter  that  the  acceptance  had  been  written  by  his 
authority.^ 

An  exception  is  made  to  the  rule  that  prevents  a  recovery  of 
money  paid  by  the  acceptor  of  a  forged  draft,  where  the  defendant 
becomes  holder  of  the  draft  lefore  acceptance  by  the  plaintiff,  and 
where  the  loss  had  already  attached ;  the  acceptor  giving  notice  of 
the  forgery  immediately  upon  the  discovery  of  it.^ 

"  The  defendant  became  the  holder  of  the  draft,"  said  the  court 
in  the  case  first  cited,  "  before  it  was  accepted  by  the  plaintiffs,  and 
before  they  had  any  knowledge  of  its  existence,  and  consequently 
before  the  defendant  had  any  right  of  action  against  them  for  its 
recovery.  The  plaintiffs,  therefore,  had  done  no  act  which  in- 
duced the  defendant  to  believe  the  signature  of  the  drawer  to  be 
genuine  at  the  time  the  bill  was  purchased.  How,  then,  can  it  be 
said  that  the  defendant  purchased  the  bill  on  the  faith  of  the- 
plaintiff's  acceptance,  or  on  their  guaranty  of  the  genuineness  of 
the  drawer's  signature  ?  Or  how  can  it  be  said  that  the  plaintiffs 
misled  the  defendant  at  the  time  of  the  purchase  of  the  bill,  or 
were  then  guilty  of  the  omission  of  any  duty  toward  the  defendant, 
as  the  purchaser  of  the  bill  ?  If  the  defendant  had  pvirchased  the 
bill  on  the  faith  of  the  acceptance  of  plaintiffs,  or  had  sustained 
any  loss  in  consequence  of  their  negligence,  we  woiild  have  no 
difficulty  in  affirming  the  judgment  of  the  lower  court ;  but  such 
are  not  the  facts  made  known  to  us  by  the  record."  ^ 

Another  important  rule  is,  that  where  a  person  receives  from 
another  paper  purporting  to  be  his  (the  receiver's)  own  paper,  as 

1  lb.  Bovill,  C.  J. ;  Barbell  v.  Gingell,  notice  of  the  forgery,  be  is  enabled  to  pro- 
3  Esp.  60 ;  Crout  v.  DeWolf,  1  E.  I.  393.  ceed  against  all  other  parties  precisely  the 

2  McKleroy  v.  Southern  Bank  of  Ken-  same  as  if  the  payment  had  not  been  made, 
tucky,  14  La.  An.  458  ;  S.  C.  Eedfield  &  and,  consequently,  the  payment  to  him  has 
Bigelow's  L.  C.  662.  See  National  Bank  not  in  the  least  altered  his  situation,  or  oc- 
ofNorth  America  v.  Bangs,  Supreme  Court  casioned  any  delay  or  prejudice.  It  seems 
of  Massachusetts,  1871.  that,  of  late,  upon  questions  of  this  nature, 

'  The   court   cited  Chitty,  Bills,  464,  these  latter  considerations  have  influenced 

where  the  learned  author  says :  "  If  he  [the  the  court  in  determining  whether  or  not  the 

holder]  thought  fit  to  rely  on  the  bare  repre-  money  shall  be  recoverable  back ;  and  it 

sentation  of  the  party  from  whom  he  took  will  be  found,  on  examining  the  older  cases, 

it   [the  bill],  there  is  no  reason  why  he  that  these  mere  facts  afford  a  distinction, 

should  profit  by  the  accidental  payment,  and  that  upon  attempting  to  reconcile  them 

when  the  loss  had  already  attached  upon  they  are  not  as  contradictory  as  might  on 

himself,  and  why  he  should  be  allowed  to  first  view  have  been  supposed." 
retain  the  money,  when,  by  an  immediate 
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genuine,  and  passes  the  amount  to  the  credit  of  such  person,  the 
party  receiving  cannot  recover  the  amount  so  credited,  by  alleging 
that  the  paper  was  forged.^  In  the  case  cited,  the  Bank  of 
Georgia  having  originally  issued  the  paper  in  question,  it  was,  in 
the  course  of  circulation,  fraudulently  altered,  and  subsequently 
found  its  way  into  the  Bank  of  the  United  States.  The  latter  then 
presented  it  to  the  former,  which  received  it  as  genuine,  and  placed 
it  to  the  general  account  of  the  Bank  of  the  United  States  as  cash, 
by  way  of  deposit.  The  forgery  was  discovered  nineteen  days 
afterwards,  upon  which  notice  was  given,  and  a  tender  of  the 
paper  made  to  the  Bank  of  the  United  States,  and  refused.  Both 
parties  were  equally  innocent,  and  it  was  not  disputed  that  the 
Bank  of  the  United  States  were  bona  fide  holders,  for  value.  The 
Bank  of  Georgia  now  sued  to  recover  the  amount  of  the  deposit. 
But  the  court  held  that  the  action  could  not  be  maintained. 

"  The  modern  authorities,"  observed  Mr.  Justice  Story,  in  deliv- 
ering judgment,  "  certainly  do  in  a  strong  manner  assert  that  a 
payment  received  in  forged  paper,  or  in  any  base  coin,  is  not  good; 
and  that  if  there  be  no  negligence  in  the  party,  he  may  recover 
back  the  consideration  paid  for  them,  or  sue  upon   his   original 

demand But,  without  entering  upon  any  examination  of 

this  doctrine,  it  is  sufiScient  to  say  that  the  present  is  not  such  a 
case.  The  notes  in  question  were  not  the  notes  of  another  bank, 
or  the  security  of  a  third  person,  but  they  were  received  and 
adopted  by  the  bank  as  its  own  genuine  notes,  in  the  most  absolute 
and  unconditional  manner.  They  were  treated  as  cash,  and 
carried  to  the  credit  of  the  plaintiff  in  the  same  manner,  and  with 
the  same  general  intent,  as  if  they  had  been  genuine  notes  or 
coin." 

The  learned  judge  having  first  considered  the  case  in  the  light  of 
a  payment  of  money  which  could  not  be  recovered,  proceeded  to 
say :  "  But  if  the  present  case  is  to  be  considered,  as  the  defend- 
ant's counsel  is  most  solicitous  to  consider  it,  not  as  a  case  where 
the  notes  have  been  paid,  but  as  a  case  of  credit,  as  cash,  upon  the 
receipt  of  them,  it  will  not  help  the  argument.  In  that  point  of 
view,  the  notes  must  be  deemed  to  have  been  accepted  by  the 
defendants  as  genuine  notes,  and  payment  to  have  been  promised 
accordingly.     Credit  was  given  for  them,  as  cash,  by  the  defend- 

1  Bank  of  TJnitoa  States  v.  Bank  of  &  Bigelow's  L.  C.  650.  See  Oddie  v. 
Georgia,  10  Wheat.  333 ;   S.  C.  Eedfield    National  City  Bank,  45  N.  Y.  735,  742. 
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ants  for  nineteen  days,  and,  during  all  this  period,  no  right  could 
exist  in  the  plaintiffs  to  recover  the  amount  against  any  other 
person  from  whom  they  were  received.  By  such  delay,  according 
to  the  doctrine  of  Lord  Chief  Justice  Gibbs  in  Smith  v.  Mercer,^ 
the  prior  holders  would  be  discharged ;  and  the  case  of  the 
Gloucester  Bank  v.  the  Salem  Bank  ^  adopts  the  same  principle  ; 
so  that  there  would  be  a  loss  produced  by  the  negligence  of  the 
defendants.  But,  waiving  this  narrower  ground,  we  think  the  case 
may  be  justly  placed  upon  the  broad  ground  that  there  was  an 
acceptance  of  the  notes  as  genuine,  and  that  it  falls  directly  within 
the  authorities  which  govern  the  cases  of  acceptances  of  forged 
drafts.  If  there  be  any  difference  between  them,  the  principle  is 
stronger  here  than  there  ;  for  there  the  acceptor  is  presumed  to 
know  the  drawer's  signature.  Here,  a  fortiori,  the  maker  must  be 
presumed,  and  is  bound,  to  know  his  own  notes." 

The  Oliio  court  have  gone  still  farther,  and  held  that  even  in  the 
case  of  payment  to  an  innocent  indorser  the  acceptor  may  recover 
the  money,  if  it  appear  that  by  the  settled  course  of  business 
between  the  parties,  or  by  a  general  custom  of  the  place,  the  holder 
takes  upon  himself  the  duty  of  exercising  some  material  precau- 
tion to  prevent  the  loss,  and  fails  to  perform  that  duty.^ 

The  question  arose  in  MacGregor  v.  Rhodes*  whether  an 
indorser  could  deny  the  indorsement  to  himself;  and  it  was  held 
he  could  not.  "  The  declaration  alleges,"  said  Campbell,  C.  J., 
"  that  Pinkney  drew  a  bill  payable  to  his  order,  and  indorsed 
it  to  the  defendants,  and  that  the  defendant  indorsed  it  to  the 
plaintiff,  and  that  it  was  presented  and  dishonored.  The  plea 
admits  all  these  allegations,  except  the  allegation  of  the  indorsement 
by  Pinkney  to  the  defendants.  Are  the  defendants,  who  admit 
that  they  indorsed  to  the  plaintiff,  at  liberty  to  deny  that  Pinkney 
indorsed  to  them  ?  The  issue  would  be  idle.  Whether  Pinkney 
indorsed  to  the  defendants  in  blank  or  specially,  tlie  fact  of  the 
indorsement  by  the  defendants  would  at  the  trial  be  conclusive 
evidence  of  Pinkney's  indorsement  to  them,  and  would  estop  them 
from  showing  what  purported  to  be  Pinkney's  indorsement  was  a 
forgery.  The  request  is  to  pay  to  the  order  of  the  payee.  When 
a  man  indorses   such   a  bill  he  undertakes  that,  if  the  party 

1  6  Taunt.  76.  »  Ellis  v.  Ohio  Life  Ins.  Co.,  4  Ohio  St. 

2  17  Mass.  33.  628. 

*  6  El.  &,B.  266. 
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requested  do  not  pay,  he  will ;  and  he  cannot  deny  that  the  payee 
has  made  the  order." 

It  has  been  held  that  a  person  selling  commercial  paper  without 
indorsing  it  does  not  warrant  the  genuineness  of  the  paper.^  In 
the  case  cited  the  court  drew  a  distinction  between  such  a  case 
and  that  where  the  paper  was  given  in  payment  of  a  debt,  or  of 
goods  then  purchased,  or  by  way  of  discount  for  money  then 
loaned.  In  such  case  if  the  paper  turn  out  to  be  a  forgery,  the 
debt  or  loan  may  be  recovered. 

But  this  doctrine  has  been  vigorously  criticised;^  and  it  is 
doubtful  if  it  can  be  regarded  as  good  law.  The  contrary  is  held  in 
England.^  In  the  case  last  cited,  —  an  action  to  recover  money  paid 
a  bill-broker,  on  a  forged  acceptance,  —  Lord  Campbell,  C.  J.,  said : 
"  The  verdict  of  the  jury  finds  that,  in  cases  of  this  sort,  in  London, 
where  a  bill-broker  takes  a  bill  to  a  capitalist  and  gets  it  discounted, 
the  transaction  is  between  the  capitalist  and  the  bill-broker,  and 

not  between  the  capitalist  and  the  bill-broker's  customer 

Tiiere  is,  in  practice,  one  advice  note  or  discount  ticket  made  out 
between  the  capitalist  and  the  bill-broker,  and  another  made 
out  between  the  bill-broker  and  the  customer.  The  rates  of 
interest  at  which  the  bill  is  discounted  are  different,  and  bear  no 
fixed  relation  to  each  other ;  and  it  is  quite  immaterial  to  the 
customer  whether  the  bill-broker  takes  the  bill  because  he  has 
got  funds  of  his  own  which  he  is  willing  to  invest  in  discount- 
ing it,  or  because  he  has  found  a  capitalist  willing  to  discount 
it  on  terms  that  will  leave  him  a  profit.  In  this  case,  the 
fact  that  there  were  distinct  and  separate  contracts,  one  be- 
tween the  plaintiffs  and  the  defendants,  and  the  other  between 
the   defendants   and  Anderson,   seems   to   me   established   most 

clearly I  am  of  opinion  that  though  the  defendants,  by 

not  indorsing  or  guaranteeing  the  bill,  preserved  themselves  from 
warranting  the  solvency  of  any  of  the  parties,  yet  they  did  un- 
dertake that  the  instrument  was  what  it  purported  to  be.  It 
is  not' disputed  that  in  fact  the  discount  of  their  bill  by  the 
plaintiffs  was  solely  on  the  faith  of  its  being  an  acceptance  of  P. 
and  0.  Van  Notten,  which  it  was  not :  and  in  consequence  of  its 

1  Baxter  v.  Duren,  29  Maine,  434.  Bank  v.  Morton,  4  Gray,  156  ;  Merriam 

2  Eieman  v.  Fisher,  4  Am.  Law  Eeg.  v.  Woleott,  3  Allen,  258 ;  Eedfield  &  Bigo- 
433 ;  Story,  Promissory  Notes,  §  118 ;  Bell    low's  L.  C.  669. 

V.  Cafferty,  21  Ind.  411.    See  also  Cabot        »  Gurney  v.  Womersley,  4  El.  &  B.  133. 
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being  so,  it  was  valueless.  The  possibility  of  recourse  against  the 
estate  of  Anderson,  a  convict  and  a  bankrupt,  did  not  prevent 
there  being  a  total  failure  of  consideration." 

Mr.  Justice  Coleridge  said  :  "  The  vendor  of  a  specific  chattel, 
it  is  not  disputed,  is  responsible  if  the  article  be  not  a  genuine 
article  of  that  kind  of  which  the  seller  represents  it  to  be.  And 
the  question  really  raised  is,  What  is  the  extent  of  the  want  of  gen- 
uineness for  which  he  is  responsible  ?  Without  laying  down  the 
limits,  it  is  clear  to  me  that  this  case  fell  much  within  them.  In 
effect,  here  the  defendants  said  to  the  plaintiffs,  Will  you  take, 
without  recourse  to  us,  this  bill,  which  purports  to  bear-the  accept- 
ance of  P.  and  C.  Van  Notten  ?  By  doing  so  they  represented  it  to 
be  their  acceptance,  as  it  purported  to  be,  and  sold  it  as  answer- 
ing that  description.  That  being  so,  the  case  is  not  so  strong  as 
the  bar  of  brass  sold  as  a  bar  of  gold  mentioned  in  Gompertz  v. 
Bartlett,^  or  of  the  altered  navy  bill  in  Jones  v.  Ryde."  ^ 

2.  Warranty  of  Capacity. 

The  execution  of  a  negotiable  note  is  a  warranty  of  the  capacity 
of  the  payee  to  indorse  the  paper.^  The  case  cited  was  an  action 
of  assumpsit  by  the  indorsee  of  a  promissory  note  against  the 
maker,  to  which  the  defendant  pleaded  that  the  payee  had  become 
a  bankrupt,  and  that  his  property  had  passed  to  assignees,  whereby 
the  right  to  indorse  the  note  had  become  vested  in  them,  so  that 
his  indorsement  of  the  paper  was  void.  But  this  was  held  an 
inadmissible  defence,  though  the  jury  found  that  the  indorsement 
had  been  made  without  the  consent  of  the  assignees. 

Abbott,  C.  J.,  took  the  ground,  that,  as  it  did  not  appear  that  the 
assignees  had  interfered,  or  made  any  claim,  the  payee  had  a  right 
to  indorse.  But  the  true  ground,  it  would  seem,  was  stated  by 
Bayley,  J.  "  This  is  an  action,"  said  he,  "  upon  a  note  payable  to 
Clarke,  or  to  the  order  of  Clarke.  The  defendant,  therefore,  by 
making  such  note,  intimates  to  all  persons  that  he  considers  Clarke 
capable  of  making  an  order  sufficient  to  transfer  the  property  in  the 
note.  The  defence  now  set  up  is,  that  although  he  has  issued  a  secur- 
ity to  the  world,  importing  on  the  face  of  it  that  Clarke  was  capable 
of  making  such  an  order,  yet  that  in  fact  he  was  incapable.  Now 
this  is  a  fraud  upon  the  public.     It  is  a  general  principle,  applica- 

1  2  El.  &  B.  849,  854.  8  Drayton  v.  Dale,  2  Barn.  &  C.  293. 

2  5  Taunt.  488. 
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ble  to  all  negotiable  securities,  that  a  person  shall  not  dispute  the 
power  of  another  to  indorse  such  an  instrument,  when  he  asserts 
by  the  instrument  which  he  issues  to  the  world  that  the  other  has 
such  power."  ^ 

The  learned  judge  then  cites  the  case  of  Taylor  v.  Croker,^ 
showing  that  the  same  principle  applies  in  acceptance.  In  this 
case,  a  bill  was  drawn  by  infants.  The  defendants  accepted  the 
bill,  and  the  infants  indorsed  it.  Lord  Ellenborough  held  that  as 
the  defendaYits  had,  by  their  acceptance,  admitted  the  competency 
of  the  infants  to  indorse,  they  should  not  now  be  permitted  to  say 
that  they  were  incompetent.^ 

So,  too,  the  acceptor  of  a  bill  is  estopped  to  say  that  the  drawer 
and  payee  was  a  married  woman.*  "  In  support  of  a  contrary 
doctrine,"  said  Wilde,  C.  J.,  in  delivering  judgment  in  the  case 
cited,  the  cases  of  Connor  v.  Martin,^  Barlow  v.  Bishop,®  and 
Prince  v.  Brunatte,'^  were  cited,  on  the  argument,  by  the  counsel 
for  the  defendant.  In  Connor  v,  Martin,  as  reported  in  Strange, 
the  plaintiff  declared  on  a  note  made  to  a  femme  covert,  and 
indorsed  by  her  to  him  ;  and,  on  argument,  judgment  was  given 
for  the  defendant, —  the  right  being  in  point  of  law  in  the  hus- 
band, and  the  wife  having  no  power  to  dispose  of  it.  But  this 
case  was  cited  by  Dennison,  J.,^  from  a  note  taken  by  himself  in 
court ;  and  it  appears  from  that  learned  judge's  statement,  that 
the  promissory  note  in  question  had  been  given  to  the  wife  before 
marriage.  Barlow  v.  Bishop  is  certainly  a  direct  authority  for  the 
position,  that,  if  a  note  is  drawn,  payable  to  a  woman  or  order,  and 
her  indorsee  sues  the  maker,  he  may  set  up  as  a  defence  that  she 
was  a  married  woman,  though  he  knew  her  to  be  such  at  the  time 
he  made  the  note.  But  it  was  observed  by  Lord  Abinger  in  Pitt 
V.  Chappelow,^  that,  in  Barlow  v.  Bishop,  the  plaintiff  must  be 
taken  to  have  known  the  fact  of  the  husband's  property  in  the  bill, 
and  therefore  could  not  take  an  assignment  of  it  from  the  wife. 
Indeed,  it  appears  from  the  report  of  the  case  at  nisi  prius,  in 
Espinasse,^''  that  the  wife  had  given  a  previous  note  for  the  money 
in  her  own  name,  and  that  the  note  in  question  was  given  in  con- 

1  The  same  ground,  substantially,  was  °  I  East,  432. 

taken  by  Holroyd,  J.  i  1  Bing.  N.  C.  435 ;  S.  C.  1  Scott,  342. 

"  4  Esp.  187.  "  Eawlinson  v.  Stone,  3  Wils.  1,  5. 

'  See  Jones  v.  Darch,  4  Price,  300.  '  8  Mees.  &  W.  616. 

*  Smith  V.  Marsack,  6  Cora.  B.  486.  l"  3  Esp.  266. 
'  1  Strange,  516. 
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sequence  of  such  former  note  not  being  negotiable,  which  ap- 
pears to  favor  Lord  Abinger's  supposition,  that  the  plaintiff  must 
have  known  of  her  coverture  before  the  note  was  indorsed  to 
him.  In  Prince  v.  Brunatte,^  it  was  certainly  assumed  by  the 
court;  as  well  as  by  the  counsel  on  both  sides,  that  such  a  plea  as 
the  present  would  be  a  good  answer  to  the  action  ;  and  the  same 
observation  arises  with  respect  to  the  case  of  Cotes  v.  Davies,^  and 
that  of  Prestwick  v.  Marshall.^  But  in  none  of  these  cases  does  it 
appear  that  the  point  now  under  consideration  was  ever  made,  viz., 
that  the  case  falls  within  the  general  principle  -^  which  is  stated 
by  Bayley,  J.,  in  his  judgment  in  Drayton  v.  Dale,*  as  applicable 
to  all  negotiable  securities  —  that  a  person  shall  not  dispute  the 
power  of  another  to  indorse  an  instrument  when  he  asserts,  by  the 
instrument,  that  the  other  has  such  power.  And  we  can  discover 
no  reason  why  this  principle  should  not  be  applicable  ;  and  if  it  is, 
it  appears  to  us  to  govern  the  present  case,  and  to  prove  that  the 
plea  in  question  is  bad.  It  need  scarcely  be  added  that,  in  so 
deciding,  we  do  not  mean  at  all  to  impugn  the  proposition  that,  if 
a  bill  or  note  is  made  payable  to  the  order  of  a  married  woman, 
the  property  in  it  will  pass  by  the  indorsement  of  the  husband,  or 
he  may  sue  on  it,  either  joining  his  wife  as  a  party  to  the  action,  or 
in  his  own  name,  at  his  option.  And,  consequently,  it  cannot  be 
denied  that  the  defendant  may  possibly  be  compelled  to  pay  the 
bill  in  question  twice.  But  this  is  a  consequence  which  follows 
from  his  own  act  of  accrediting  the  capacity  of  a  woman  to 
indorse,  by  accepting  a  bill  payable  to  her  order,  who  in  truth 
was  incapable." 

In  the  case  already  cited  ,s  it  was  held  by  Lord  Abinger,  with 
some  apparent  hesitation,  that  the  estoppel  arose  even  though  the 
drawer  was  a  bankrupt  before  the  bill  was  executed ;  and  the  doc- 
trine has  been  confirmed  in  the  Queen's  Bench,  so  that  no  doubt 
can  now  exist  upon  the  point.®  In  this  case — assumpsit  by  a  bona 
fide  indorsee  against  the  acceptor  of  a  bill  —  the  defendant  pleaded 
that  he  was  an  uncertificated  bankrupt  before  the  acceptance  was 
given.     But  the  court,  on  demurrer,  held  him  estopped. 

1  The  reporter  calls  attention  to  the  fact  ^  1  Camp.  485. 

that  the  point  argued  in  this  case  was  upon  '  7  Bing.  565  ;  S.  C.  5  Moore  &  P.  513. 

the  sufficiency  of  the  replication,  and  that  '  Ante,  p.  447. 

the  validity  of  the  plea  appears  to  have  ^  Pitt  o.  Chappelow,  8  Mecs.  &  W.  616. 

undergone  very  little  consideration.  ^  Braithwaite  v.  Gardiner,  8  Q.  B.  473. 
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Lord  Denman,  C.  J.,  observed:  "Lord  Abinger  was  a  high 
authority  on  subjects  of  this  kind.  It  is  clear  what  his  opinion 
was  on  the  point  of  estoppel  in  Pitt  v.  Chappelow,^  and  I  think  it 
rests  on  sound  principles.  In  this  case,  all  parties  knowing  the 
bankrupt's  situation,  tlie  defendant  accepts  a  bill  drawn  by  him. 
He  thereby  admits  that  the  bankrupt  had  power  to  draw  upon 
him;  and,  therefore,  on  a  short  and  simple  ground,  —  which  is 
always  the  best, —  I  am  of  opinion  that  the  plaintiff  has  a  right  to 
maintain  the  action."  ^ 

The  same  ruling  was  again  made  by  Parke,  B.,  in  Hallifax  v. 
Lyle.^  This  was  an  action  on  a  bill  of  exchange,  against  the 
acceptors,  who  pleaded  that  the  drawers  (who  were  also  payees 
and  indorsers)  were  a  body  corporate,  having  no  authority  to  draw, 
indorse,  issue,  or  negotiate  bills  of  exchange.  But  the  plea  was 
held  bad  on  demurrer.* 

The  American  cases  upon  this  subject  of  the  warranty  of  capacity 
seem  to  be  in  accord  with  the  English  decisions." 

But  it  has  been  held  that  if  the  payee  be  an  insane  person,  this 
will  be  a  valid  defence  to  the  maker  of  a  note,  in  an  action  by  a 
bona  fide  indorsee.® 

In  the  case  first  cited,  the  payee  became  insane  after  the  execu- 
tion of  the  note ;  and  this,  it  would  seem,  should  be  the  ground 
upon  which  to  rest  the  decision.  The  maker  or  acceptor  only 
warrants  the  capacity  of  the  payee  to  indorse  at  the  time  the  paper 
was  executed^'  and  not  for  all  future  time.  An  indorsement  by  a 
payee  who  has,  after  the  making  or  acceptance,  lost  his  reason, 
would  seem  to  be  as  ineffectual  to  carry  out  the  purpose  of  the 
paper  as  a  forged  indorsement  of  the  payee's  name ;  and  we  have 
seen  that  there  is  no  warranty  of  genuineness  in  such  case. 

In  tlie  Massachusetts  case  cited,  however,  it  was  held  that  evi- 
dence of  the  insanity  of  the  payee,  at  the  time  the  note  was  exe- 

1  8  Mees.  &  "W.  616.  »  Sandersou  v.  Collman,  4  Man.  &  G. 

"  Kitchen  v.  Bartsch,  7  East,  53,  was  209,  was  distinguished, 

distinguished  on  the  ground  that  there  the  '  See    Nightingale  v.   "Withington,    15 

drawer,  -Hiho  was  tlie  bankrupt,  himself  Mass.  272  ;  Burrill  v.  Smith,  7  Pick.  291 ; 

brought  the  action.    Wightman,  J.,  said  Hardy  v.  Waters,  38  Maine,  450. 

that  the  answer  which  availed  against  him  "  Burke  v.  Allen,  29  N.  H.  106.    Peaslee 

as  «  plaintiff  could  not  serve  an  acceptor  v.  Bobbins,  3  Met.  164. 

who,  of  his  own  authority,  had  made  the  '  Byles,  Bills,  193;  Smith  «.  Marsack, 

bill  of  the  bankrupt  negotiable,  and  was  6  Cora.  B.  486, 501,  an(e,  p.  448,  explaining 

sued  upon  it  by  a  bona  fide  holder.  Connor  v.  Martin,  1  Strange,  516. 

8  3  Ex.  446. 
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cuted,  was  admissible.  Tlie  decision  is,  therefore,  in  direct  conflict 
with  that  of  Wilde,  C.  J.,  in  Smith  v.  Marsack,  above  presented. 
It  will  be  remembered  that  the  learned  chief  justice  distinguished 
the  case  of  Connor  v.  Martin,  in  the  fact  that  the  note  in  that  case 
was  given  to  the  woman  hefore  marriage.  The  language  of  the 
eminent  writer  on  bills  and  notes,  Mr.  Justice  Byles,  is  also  that 
the  acceptor  and  maker  admit  "  the  then  capacity  of  the  payee,  to 
whose  order  the  bill  or  note  is  payable,  to  indorse."  ^  It  seems 
difficult,  therefore,  to  sustain  the  Massachusetts  decision.  It  is 
worthy  of  note,  also,  that  no  authorities  appear  to  have  been  before 
the  court. 

Indorsement  implies  a  warranty  of  the  capacity  of  all  prior 
parties  ;  and  this  is  not  affected  by  the  fact  that  the  indorsee  may 
know  that  one  of  the  prior  parties  is  in  fact  incompetent.^  The 
case  cited  was  an  action  by  the  indorsee  of  a  note  against  an 
indorser.  The  note  had  been  executed  by  two  married  women, 
of  which  fact  the  plaintiff  had  been  aware  when  he  took  the  paper. 
The  incapacity  of  the  makers  to  contract  was  now  alleged  in  de- 
fence by  the  indorser ;  but  judgment  was  given  for  the  plaintiff. 

So,  too,  the  guarantor  of  a  bond  will  be  estopped  to  deny  the 
competency  of  the  makers  of  it.* 

3.  Certification  of  Checks. 

The  certification  of  checks,  and  the  like  cases,  bear  a  close 
analogy  to  those  above  considered.  The  question  of  estoppel 
arises  where  the  teller  or  cashier  of  a  bank  certifies  verbally  or  in 
writing  *  that  a  check  or  draft  drawn  upon  the  bank,  or  a  note 
payable  at.  the  bank,  is  "  good,"  and  the  party  presenting  the 
paper,  relying  upon  the  certification,  has  been  led  to  change  his 
position  or  course  of  action. 

In  the  case  of  Irving  Bank  v.  Wetherald,*  the  mistake  in  the 
state  of  funds  of  the  party  whose  note  was  certified  as  good  was 
discovered  on  the  very  day  when  the  certificate  was  given,  and 
immediate  notice  was  given  to  the  presenting  bank,  and  proper 
steps  taken  to  charge  the  defendants,  who  were  indorsers.  The 
action  was  by  the  certifying  bank,  which  had  become  the  holder, 
against  the  indorsers. 

1  Byles,  Bills,  193.  So  also  1  Parsons,  *  Irving  Bank  v.  Wetherald,  36  N.  Y. 
Notes  &  Bills,  321.  335. 

2  Erwin  v.  Downs,  1 5  N.  Y.  575.  ^  Supra. 
»  Eemsen  v.  Graves,  41  N.  Y.  471. 
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In  delivering  judgment  in  this  case,  Hunt,  J.,  said :  "  Both  the 
judge  at  the  circuit  and  the  general  term  were  of  the  opinion  that 
the  notice  by  the  plaintiffs  to  the  Seventh  Ward  Bank  [which  had 
presented  the  paper]  of  the  mistake  iu  certifying  Wilson's  check 
to  be  good,  before  any  steps  had  been  taken  or  any  measures 
omitted  by  the  Seventh  Ward  Bank,  and  while  there  was  still  time 
to  fix  all  the  parties  upon  the  note,  relieved  the  plaintififs  from 
their  liability  on  the  certificate.  In  this  opinion  I  concur.  Such 
a  certificate  possesses  no  extraordinary  or  hidden  power.    It  would 

impose  no  greater  liability  than  its  terms  fairly  require The 

correctness  of  this  certificate  is  a  matter  which  the  certifying  bank 
has  the  means  of  knowing,  and  is  bound  to  state  correctly.  If  the 
presenting  bank  relies  upon  its  accuracy,  and  fails  to  charge  the 
indorsers,  as  upon  non-payment  on  presentation,  the  certifying 
bank  is  estopped  from  denying  the  truth  of  its  statement.  Having 
asserted,  of  its  own  knowledge/,  that  the  maker  has  funds  in  its 
bank  to  meet  the  note,  and  the  presenting  bank  having  omitted  to 
charge  its  indorsers  in  reliance  upon  such  statement,  the  certify- 
ing bank  will  not  be  permitted  to  go  behind  its  own  statements. 
The  teller  of  the  bank  is  the  proper  officer  to  make  this  statement, 
and  his  statement  binds  the  bank,  whether  accurate  or  erro- 
neous.^ 

"  In  the  present  case  the  Irving  Bank  discovered  its  error  in 
stating  that  it  had  funds  for  the  payment  of  Wilson's  note  in  suf- 
ficient time  to  prevent  any  loss  in  consequence  of  the  error.  It 
immediately  notified  the  Seventh  Ward  Bank  of  the  error,  and  in 
time  to  enable  it  to  make  a  presentment,  if  necessary,  and  to 
charge  the  indorsers.  No  damage,  therefore,  could  accrue  to  the 
latter  bank  from  the  erroneous  information.  They  were  bound  to 
accept  and  to  act  upon  the  corrected  information,  if  there  were 
time  and  opportunity  so  to  do.  I  agree  with  the  courts  below  that 
the  plaintiffs  might  have  stopped  at  that  point,  and  there  would 
have  been  no  liability  on  their  part  to  the  Seventh  Ward  Bank." 

It  is  not  necessary  to  give  the  opinion  further ;  the  remainder 
of  it  was  a  consideration  of  the  question  whether  there  had  been  a 
payment  of  the  paper  by  the  plaintiffs'  taking  it  up. 

The  question,  it  will  be  observed,  depends  partly  upon  the  law 
of  agency  and  partly  upon  the  law  of  negotiable  paper.    Neither  of 

1  Meads  v.  Merchants'  Bank  of  Albany,  25  N.  Y.  143 ;  Farmers'  &  M.  Bank  v. 
Butchers'  &  D.  Bank,  16  N.  Y.  125. 
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these  matters  come  within  the  proper  scope  of  this  work,  in  them- 
selves ;  but  a  brief  reference  to  them  here  seems  necessary. 

In  Massachusetts,  it  has  been  held  that  the  certification  of 
checks  is  not  within  the  inherent  power  of  the  office  of  teller,  so  as 
to  bind  the  bank  to  pay  the  amount  of  it  to  amy  person  who  may 
become  a  bona  fide  holder.^  But  in  New  York  it  is  held  that  a 
bona  fide  holder  for  value  of  a  negotiable  check  certified  to  be 
good  by  the  paying  teller  of  the  bank  on  which  it  is  drawn,  whose 
authority  to  certify  is  limited  to  cases  where  the  bank  has  funds  of 
the  drawer  to  meet  the  check,  can  recover  of  the  bank  the  amount 
of  the  check,  though  the  drawer  had  no  funds  in  the  bank,  and  the 
certification  by  the  teller  was  in  violation  of  his  duty.^  And  this 
decision  has  been  followed  in  the ,  Supreme  Court  of  the  United 
States  in  a  very  recent  case,^  which  was  argued  by  some  of  the 
most  eminent  counsel  in  the  country. 

In  the  New  York  case  above  referred  to,  Mr.  Justice  Selden, 
who  delivered  the  opinion,  having  remarked  that  in  the  case  of 
funds  a  certification  by  the  teller  would  be  proper,  said :  "  But  it  is 
insisted  that  his  power  extended  only  to  cases  where  the  bank  had 
funds  in  hand,  he  having  been  expressly  prohibited  from  certifying 
in  the  absence  of  funds,  and  hence  that  the  bank  is  not  bound.  It 
may  be  doubted  whether  such  a  prohibition  adds  anything  to  the 
restrictions  which  would  otherwise  exist  upon  the  powers  of  the 
agent.  A  teller,  acting  under  a  general  power  to  certify  checks, 
would  be  guilty  of  an  excess  of  authority,  and  a  clear  violation  of 
duty,  if  he  certified  without  funds. 

"  The  powers  of  the  cashier  himself,  or  other  principal  financial 
officer  of  the  bank,  would  no  doubt  be  subject  to  the  same  limita- 
tion. To  certify  a  check  when  the  bank  has  no  funds  to  meet  it, 
is  to  make  a  false  representation  ;  and  neither  the  incidental  power 
of  the  cashier,  nor  a  general  power  conferred  upon  any  other  officer, 
could  be  construed  to  authorize  that.  Hence,  if  a  bank  is  holden, 
in  any  case,  upon  a  certificate  of  its  cashier  that  a  check  is  good, 
when  it  has  no  funds  of  the  drawer,  it  is  not  because  the  cashier 
is  deemed  authorized  to  make  such  a  certificate,  but  because  the 

1  Mussey  v.  Eagle  Bank,  9  Met.  306 ;  ^  Merchants'  National  Bank  w.   State 
S.  C.  Redfield  &  Bigelow's  L.  C.  721.  National  Bank,  10  Wall.  604  ;  S.  C.  Red- 

2  Farmers'  &  M.  Bank  v.  Butchers'  &  field  &  Bigelow's  L.  C.  739  (1870). 
D.Bank,  16  N.  Y.  125;  S.  C.  RedBeld  & 

Bigelow's  L.  C.  727. 
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bank  is  bound  by  his  representation,  notwithstanding  it  is  false'  and 
unauthorized. 

"  It  would  seem,  therefore,  that  the  defence  insisted  upon  here 
would  have  been  equally  available  if  the  checks  in  question  had 
been  certified  by  the  cashier  himself.  It  might  then  have  been 
urged  with  truth  that  the  cashier  had  violated  his  duty,  and 
exceeded  the  proper  limit  of  his  powers,  in  making  the  certificate ; 
and  if  the  argument  be  sound,  that  the  principal  is  in  no  case 
bound  unless  the  act  of  the  agent  is  within  the  powers  either 
actually  or  apparently  conferred  upon  him,  the  bank  would  not  be 
holden  in  such  a  case.  .... 

"  It  will  be  seen  that,  if  these  views  are  correct,  the  present  case 
does  not  turn  in  any  degree  upon  the  rules  applicable  to  special 
agencies,  but  that  the  question  would  have  been  precisely  the  same 
if  the  check  had  been  certified  by  the  cashier  or  other  principal 
financial  officer  of  the  bank.  As  they  may,  however,  admit  of 
doubt,  I  shall  treat  the  case  as  one  of  an  agency  specially  restricted, 
and  shall  simply  inquire  whether  a  bona  fide  holder,  for  value,  of  a 
negotiable  check,  certified  by  a  special  agent,  whose  authority  is 
limited  to  cases  where  the  bank  has  funds  of  the  drawer  in  hand, 
can  enforce  payment  of  the  check,  provided  the  bank  has  no  such 

funds The  defence  assumes  that  principals  are  bound  only 

by  the  authorized  acts  of  their  agents,  and  admits  of  no  qualifica- 
tion of  this  general  rule,  except  where  the  agent  has  been  appar- 
ently clothed  with  an  authority  beyond  that  actually  conferred. 
But  this  proposition  is  too  broad  to  be  sustained.  Principals  have 
been  repeatedly  held  responsible  for  the  false  representations  of 
their  agents,  not  on  the  ground  that  the  agents  had  any  authority, 
either  real  or  apparent,  to  make  such  representations,  but  for 
reasons  entirely  different.  In  Hern  v.  Nichols,^  the  leading  case 
on  the  subject,  where  an  agent,  authorized  to  sell  a  quantity  of 
silk,  had  made  certain  fraudulent  representations  by  which  the 
purchaser  was  deceived,  the  principal  was  held  liable.  Lord  Holt 
there  said :  '  Seeing  somebody  must  be  loser  by  this  deceit,  it  is 
more  reasonable  that  he  that  employs  and  puts  a  confidence  in  the 
deceiver  should  be  a  loser,  than  a  stranger.'  The  principle  of  this 
case  has  never,  I  think,  been  overruled,  but,  on  the  contrary,  has 
been  repeatedly  approved  and  confirmed.  It  will  be  found  directly 
applicable  to  the  present  case.    The  certificate  of  the  teller  is  a 

1  I  Salk.  289. 
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positive  representation  that  the  bank  has  funds  to  meet  the  check. 
If  that  representation  is  false,  who  ought  to  bear  tlie  loss  ?  The 
reasoning  of  Lord  Holt,  in  the  case  of  Hern  v.  Nichols,  applies 
here  with  peculiar  force.  The  bank  selects  its  teller,  and  places 
him  in  a  position  of  great  responsibility.  The  trust  and  confi- 
dence thus  reposed  in  him  by  the  bank  leads  others  to  confide  in 
his  integrity.  Persons  having  no  voice  in  his  selection  are  obliged 
to  deal  with  the  bank  through  him.  If,  therefore,  while  acting  in 
the  business  of  the  bank,  and  within  the  scope  of  his  employment, 
so  far  as  is  known  and  can  be  seen  by  the  party  dealing  with  him, 
he  is  guilty  of  misrepresentation,  ought  not  the  bank  to  be  held 
responsible  ?  It  is  worthy  of  consideration  that  the  fact  misrepre- 
sented in  this  case  is  not  only  one  peculiarly  within  the  knowledge 
of  the  agent,  but  one  with  which  he  is  made  acquainted  by  means 
of  the  position  in  which  he  is  placed  by  the  bank,  and  which  it  is 
his  especial  province  and  duty  to  know,  and  which  could  scarcely 
be  definitively  ascertained  except  by  application  to  him.  These 
circumstances  would  seem  to  bring  the  case  decidedly  within  the 
principles  adopted  in  Hern  v.  Nichols,  and  in  the  subsequent  de- 
cisions based  upon  that  case. 

"  This  conclusion  is  in  no  respect  in  conflict  with  that  doctrine 
of  the  law  of  agency  which  makes  it  the  duty  of  all  persons  deal- 
ing with  a  special  agent  to  ascertain  the  extent  of  his  powers. 
It  is  conceded  that  every  one  taking  the  checks  in  question  would 
be  presumed  to  know  that  the  teller  had  no  authority  to  certify 
without  funds.  But  this  knowledge  alone  would  not  apprise  him 
that  the  certificate  was  defective  and  unauthorized.  To  discover 
that,  he  must  not  only  have  notice  of  the  limitations  upon  the 
powers  of  the  teller,  but  of  the  extrinsic  fact  that  the  bank  had 
no  funds  ;  and  as  to  this  extrinsic  fact,  which  he  cannot  justly  be 
presumed  to  know,  he  may  act  upon  the  representation  of  the 
agent.  There  is  a  plain  distinction  between  the  terms  of  a  power 
and  facts  entirely  extraneous,  upon  which  the  right  to  exercise 
the  authority  conferred  may  depend.  One  who  deals  with  an  agent 
has  no  right  to  confide  in  the  representation  of  the  agent  as  to 
the  extent  of  his  powers.  If,  therefore,  a  person,  knowing  that  the 
bank  has  no  funds  of  the  drawer,  should  take  a  certified  check, 
upon  the  representation  of  the  cashier  or  other  officer  by  whom 
the  certificate  was  made  that  he  was  authorized  to  certify  without 
funds,  the  bank  would  not  be  liable.     But  in  regard  to  the  extrin- 
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sic  fact,  whether  the  bank  has  funds  or  not,  the  case  is  different. 
That  is  a  fact  which  a  stranger,  who  takes  a  check  certified  by  the 
teller,  cannot  be  supposed  to  have  any  means  of  knowing.  Were 
he  held  bound  to  ascertain  it,  the  teller  would  be  the  most  direct 
and  reliable  source  of  knowledge,  and  he  already  has  his  written 
representation  upon  the  face  of  the  check.  If,  therefore,  one  who 
deals  with  an  agent  can  be  permitted  to  rely  upon  the  representa- 
tion of  the  agent  as  to  the  existence  of  a  fact,  and  to  hold  the 
principal  responsible  in  case  the  representation  is  false,  this  would 
seem  to  be  such  a  case. 

"  It  is,  I  think,  a  sound  rule,  that  where  the  party  dealing 
with  an  agent  has  ascertained  that  the  act  of  the  agent  corre- 
sponds in  every  particular,  in  regard  to  which  such  party  has-or  is 
presumed  to  have  any  knowledge,  with  the  terms  of  the  power,  he 
may  take  the  representation  of  the  agent  as  to  any  extrinsic  fact 
which  rests  peculiarly  within  the  knowledge  of  the  agent,  and 
which  cannot  be  ascertained  by  a  comparison  of  the  power  with 
the  act  done  imder  it.  The  familiar  case  of  the  giving  of  a 
negotiable  partnership  note,  by  one  of  the  partners,  for  his  own 
individual  benefit,  affords  an  apt  illustration  of  this  rule.  Each  of 
the  partners  is  the  agent  of  the  partnership  as  to  all  matters 
within  the  scope  of  the  partnership  business,  and  can  bind  the 
firm  by  making,  indorsing,  and  accepting  bills  and  notes  in  such 
business ;  but  he  has  no  more  authority  than  a  mere  stranger  to 
execute  such  paper  in  his  own  business,  or  for  the  accommodation 
of  others.  If  he  gives  the  partnership  note  or  acceptance  for  his 
own  debt,  it  is  void  in  the  hands  of  any  party  having  knowledge 
of  the  consideration  for  which  it  is  given  ;  but  when  negotiated  to 
a  hona  fide  holder,  the  firm  is  precluded  from  questioning  the 
authority  of  the  partner,  and  is  effectually  bound.  The  cases  in 
this  State,  by  which  this  doctrine  is  illustrated  and  established,  are 
numerous  and  uniform.^ 

"  It  will  be  found  difficult  to  distinguish  these  cases  in  principle 
from  that  now  before  the  court.  Every  person  taking  the  nego- 
tiable note  or  acceptance  of  a  partnership,  executed  by  one  of  the 
partners  in  the  name  of  the  firm,  is  bound  to  know  the  extent  of 

1  Livington  u.  Hastie,   2   Caines,  246 ;  Wend.  133 ;  Joyce  o.  Williams,  lb.  141  ; 

Lansing  v.  Gaine,  2  Johns.  300;  Larerty  Wilson  w.  Williams,  lb.  146;  Catskill  Bank 

V.  Burr,  1  Wend.  529;  Williams  v.  Wal-  u.  Stall,  15  Wend.  364;  S.  C.  18  Wend, 

bridge,  3  Wend.  415;  Boyd  v.  Plumb,  7  466. 
Wend.  309 ;   Gansvoort  v.  Williams,  14 
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the  partner's  authority  to  bind  the  firm ;  but  this  obligation  does 
not  extend  to  the  consideration  for  which  the  note  or  acceptance 
was  given.  If  given  for  the  private  debt  of  one  of  the  partners,  or 
for  the  accommodation  of  third  persons,  all  the  cases  agree  that  the 
burden  of  proving  the  holder's  knowledge  of  that  fact  rests  upon 
the  partnership.  That  the  execution  is  by  an  agent  is  as  apparent 
upon  the  face  of  the  paper  in  such  cases  as  in  that  of  a  certified 
check ;  because  a  partnership  can  only  act  in  its  partnership  name 

through  agents 

"  The  question  is  not,  in  such  cases,  whether  the  principal  is 
bound  by  the  unauthorized  act  of  the  agent,  but  whether  he  is 
estopped  by  the  representation  of  the  agent  from  disputing  facts 
which  show  that  the  act  was  authorized.  There  is  no  analogy 
between  these  partnership  cases,  or  the  case  before  the  court,  and 
cases  where  the  paper  is  forged.  The  fact  of  the  agency,  and  the 
trust  and  confidence  reposed  by  the  principal  in  the  agent,  create 
a  broad  line  of  distinction  between  them  ;  and  it  is  this  trust  and 
confidence  which  constitute  the  foundation  of  the  liability,  and  which 
justify  the  party  dealing  with  the  agent  in  relying  upon  his  repre- 
sentation in  respect  to  facts  especially  within  the  agent's  knowledge. 
The  giving  a  note  in  the  partnership  name,  by  one  of  the  partners,  is 
a  virtual  representation  that  it  is  given  in  the  partnership  business, 
and,  if  negotiable,  the  representation  is  deemed  in  law  to  have 
been  made  to  every  subsequent  bona  fide  holder  of  the  note.  The 
State  of  Illinois  v.  Delafield  ^  is  another  illustration  of  the  same 
principle.  An  agent  of  that  State  was  authorized  to  dispose  of 
certain  bonds,  but  was  not  to  sell  them  below  par  or  on  credit. 
He  sold  them  to  Delafield  on  time  and  at  a  sacrifice.  The  State 
filed  a  bill  against  Delafield  for  relief,  and  applied  to  the  Court  of 
Chancery  for  an  injunction  to  restrain  the  defendant  from  negoti- 
ating the  bonds,  on  the  ground  that,  if  negotiated,  the  State  would 
be  liable  to  pay  them.  The  defendant's  counsel  insisted  that  if 
the  bohds  were  void  in  the  hands  of  Delafield,  they  would  be 
equally  so  in  the  hands  of  any  person  to  whom  he  might  transfer 
them.  The  chancellor,  nevertheless,  granted  the  injunction,  say- 
ing that,  if  the  securities  should  pass  into  the  hands  of  a  lona  fide 
holder,  the  State  would  be  equitably  and  legally  bound  to  pay 
them.  On  appeal  to  the  Court  for  the  Correction  of  Errors,  the 
decision  of  the  chancellor  was  afiirmed  by  a  nearly  unanimous 

1  8  Paige,  527 ;  S.  C,  in  error,  2  Hill,  159. 
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vote.  It  would  be  difficult,  I  thiuk,  to  discover  any  valid  distinc- 
tion in  principle  between  this  case  and  the  one  we  are  considering. 
The  purchaser  of  the  bonds  from  Delafield  would,  equally  with 
Delafield  himself,  be  presumed  to  know  the  limits  of  the  authority 
conferred  upon  the  agent ;  but  it  must  have  been  held  that  he 
would  not  be  bound  to  inquire  as  to  the  extrinsic  facts  attending 
the  sale  or  negotiation  of  the  bonds."  ^ 

In  the  case  referred  to,  decided  by  the  Supreme  Court  of  the 
United  States,^  tlie  checks  had  been  certified  as  good  by  the  cashier 
of  the  bank.  Mr.  Justice  Swayne,  in  delivering  the  judgment, 
observed  that  estoppel  in  pais  presupposes  an  error  or  a  fault, 
implying  an  act  in  itself  invalid.  The  rule  proceeded  upon  the 
consideration  that  the  author  of  the  misfortune  should  not  himself 
escape  the  consequences,  and  cast  the  burden  upon  another.^  The 
cashier  had  gone  to  the  paying  bank  ;  and,  upon  the  faitb  of  his 
acts  and  declarations,  the  bank  had  parted  with  its  money.  The 
misfortune  occurred  through  the  cashier  of  the  certifying  bank, 
and  the  loss  should  fall  upon  that  bank. 

In  a  subsequent  portion  of  his  opinion,  the  learned  judge  said 
that  by  the  law  merchant  of  this  country  the  certificate  of  the  bank 
that  the  paper  is  good  was  equivalent  to  acceptance.  It  implied 
that  the  check  was  drawn  upon  sufficient  funds  in  the  hands  of  the 
drawee,  that  they  had  been  set  apart  for  its  satisfaction,  and  that 
they  should  be  so  applied  whenever  the  paper  was  presented  for 
payment.  It  was  an  undertaking  that  the  check  was  good  then, 
and  should  continue  good ;  and  this  agreement  was  as  binding  on 
the  bank  as  its  notes  of  circulation,  or  a  certificate  of  deposit  pay- 
able to  the  order  of  the  depositor.  The  object  of  the  certification 
was  to  enable  the  holder  to  raise  money ;  the  transferee  took  it 
with  the  same  readiness  and  sense  of  security  that  he  would  have 
taken  the  notes  of  the  bank ;  and  it  was  available  to  him  for  all 
the  purposes  of  money.  The  certifying  bank  intended  these  con- 
sequences, and  it  was  liable  accordingly.* 

1  See  post,  T^p.  461  et  seq.  Phoenix  Bank,  2  Duer,   121;  Barnet  v. 

"^  Merchants'  National   Bank  v.   State  Smith,  30  N.  H.  256  ;  Farmers'  &  M.  Bank 

National  Bank,  10  Wall.  604.  v.  Butchere'  &  D.  Bank,  14  N.  Y.  624; 

»  Swan  V.  North  British,  &c.  Co.  7  Hurl.  S.  C.  16  N.  Y.  125  ;  Meads  v.  Merchants' 

&  N.  603 ;  Hern  v.  Nichols,  1  Salk.  289.  Bank,  25  N.  Y.  143  ;  Brown  v.  Leckie,  43 

*  The  following  authorities  wore  cited  in  111.  497 ;  Girard  Bank  v.  Bank  of  Penn.,  39 

support  of  the  raling :   Bickford  v.  First  Penn.  St.  92.     See  also  Clarke  National 

National  Bank,  42  111.  238 ;    Willets  v.  Bank  v.  Bank  of  Albion,  52  Barb.  592. 
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Any  language,  it  has  been  said,  whether  verbal  or  written, 
employed  by  an  officer  of  a  banking  institution,  whose  duty  it  is 
to  know  the  financial  standing  and  credit  of  its  customers,  repre- 
senting that  a  check  drawn  upon  it  is  good,  and  will  be  paid, 
estops  the  bank  thereafter,  as  against  a  bona  fide  holder  of  the 
check,  from  denying  the  want  of  funds  to  pay  the  same.^ 

4.   Transfer  ly  Indorser  after  Liability  fixed. 

An  important  case  of  estoppel  arises  where  an  indorser,  whose 
liability  has  been  fixed  by  notice  of  non-payment,  again  negotiates 
the  paper.  The  late  case  of  St.  John  v.  Eoberts^  will  illustrate  the 
point.  This  was  an  action  against  the  defendants  as  indorsers 
of  a  promissory  note,  payable  to  the  defendants.  Before  the  note 
matured  it  was  indorsed  by  the  defendants  and  deposited  in  bank ; 
and  on  maturity  payment  was  demanded  of  the  maker,  and,  being 
refused,  the  paper  was  protested,  and  due  notice  given  to  the  defend- 
ants. They  then  placed  the  note,  with  the  protest  annexed,  in 
the  hands  of  an  auctioneer  for  sale.  He  sold  it  to  the  plaintiff, 
who  paid  the  price  and  received  the  note.  Judgment  was  given 
in  the  court  below  for  the  defendants,  on  the  ground  that  there 
had  been  no  demand  of  payment  of  the  note  of  the  maker,  and 
notice  thereof  to  the  indorsers,  after  the  transfer  and  delivery  of 
the  note  to  the  plaintiff.  But  this  judgment  was  reversed  in  the 
Court  of  Appeals. 

"  The  Superior  Court,"  said  Davies,  J.,  in  delivering  the  opin- 
ion, "  treated  the  case  as  if  there  had  been  a  new  contract  by  the 
defendants  of  indorsement,  at  the  time  of  the  transfer  and  delivery 
of  the  note  to  the  plaintiff.  It  is  well  settled  that  when  a  note, 
once  due,  is  indorsed  and  transferred,  the  indorser  cannot  be  made 
liable  upon  his  contract  of  indorsement,  unless  there  has  been, 
subsequent  to  such  indorsement  and  transfer,  a  demand  of  pay- 
ment of  the  maker,  and  notice  to  the  indorser.^  In  this  case  there 
was  no  new  contract  of  indorsement  on  the  transfer  and  delivery 
of  this  note  to  the  present  plaintiff.  The  indorsers  themselves  put 
this  note  upon  the  market,  after  they  had  been  legally  and  duly 
charged  thereon,  and  made  liable  as  indorsers  thereon,  with  the 
evidence  of  such  liability  attached.  Such  act  of  theirs  was  a  repre- 
sentation of  their  liability  on  the  note,  and  they  are  now  estopped, 

'  Pope  w.Bank  of  Albion,  59  Barb.  226,        2  31  N.  Y.  441  (1865). 
238.    Per  Barnard,  J.  '  Leavitt  v.  Putnam,  3  Comst.  494. 
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in  good  faith  and  sound  morals,  from  denying  such  liability.  The 
plaintiff  purchased  the  note  as  thus  presented,  and  they  have 
received  the  amount  of  the  purchase-money,  and  should  not  be 
permitted  to  deny  their  liability." 

After  referring  to  Williams  v.  Mathews^  as  a  case  so  nearly 
analogous  as  to  be  decisive  on  authority,  the  learned  judge  pro- 
ceeded to  say :  "  In  the  present  case,  the  plaintiff  dealt  with 
Nicolay,  the  auctioneer,  the  presumptive  holder  of  the  note,  and 
the  plaintiff  had  no  actual  notice,  or  any  notice  to  put  him  on 
inquiry,  as  to  who  was  the  holder  or  seller  of  the  note.  He 
had  a  right  to  assume  that  all  the  parties  to  the  note  were 
bound  for  its  payment,  and  in  this  faith  he  made  the  purchase  of 

it We  place  our  judgment  in  this  case  upon  the  ground 

that  the  defendants  are  estopped  by  their  acts  from  controverting 
their  liability  upon  the  note,  as  indorsers  thereof."  ^ 

1  2  Cowen,  252.  discharged  for  want  of  notice.    Libbey  v. 

"^  An  indorser  may  also  be  held  liable     Pierce,  47  N.  H.  309. 
by  his  conduct,  though  he  has  in  fact  been 
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CORPORATIONS.  —  AGENCY.  —  PARTNERSHIP. 

We  do  not  propose  to  enter  upon  an  elaborate  examination  of 
the  doctrine  of  ultra  vires,  or  of  the  powers  of  agents  or  partners, 
but  rather  to  refer  to  some  of  the  leading  and  most  important 
cases  upon  the  relation  of  these  subjects  to  estoppel,  and  from 
them  to  deduce  a  few  general  rules,  leaving  the  rest  for  other 
and  appropriate  works. 

What  we  shall  have  to  say  here  will,  moreover,  concern  only  the 
question  of  existence  and  powers ;  for  where  there  is  no  dispute  con- 
cerning the  existence  of  the  corporation,  or  the  agency,  or  the  part- 
nership, or  the  power  of  either  to  perform  the  act  out  of  which 
the  conclusion  is  alleged,  but  the  sole  inquiry  is  whether  the  act  or 
representation  has  generated  an  estoppel,  the  decision  of  the  case 
must  depend  upon  the  ordinary  general  principles  of  estoppel.^ 

In  the  recent  case  of  Webb  v.  Heme  Bay  Commissioners,^  it 
appeared  that  the  defendants  had  been  incorporated  as  commission- 
ers for  the  purpose  of  improving  the  town  of  Heme,  and  that 
they  had  been  empowered  to  levy  rates  and  to  borrow  money. 
For  securing  the  payment  of  the  loans  they  were  authorized  to 
issue  debentures,  in  a  prescribed  form,  bearing  interest,  and  capa- 
ble of  assignment.  The  commissioners  bought  bricks  for  the 
purposes  of  the  act  from  one  Halket,  one  of  the  commissioners,  con- 
trary to  the  terms  of  the  act,  which  imposed  a  penalty  in  such 
case.  In  order  to  provide  for  payment,  they  executed  debentures 
in  the  prescribed  form  ;  and  P.  H.  assigned  them  to  the  plaintiff 
for  value,  without  notice  of  the  circumstances.  The  commission- 
ers having  made  default  in  the  payment  of  interest,  the  present 
proceedings  were  instituted  to  compel  them  to  apply  their  funds 
in  this  way  ;  and  the  plaintiffs  were  held  entitled  to  the  remedy. 

1  There  is  ground  for  doubt  whether  the  But  we  take  the  cases  as  we  find  them,  and 

questions  to  be  considered  in  this  chapter  present  the  subject  as  it  has  been  laid  down 

really  belong  to  the  law  of  estoppel  in  pais,  by  the  courts. 

We  are  strongly  inclined  to  think  that  they  "  Law  E.  5  Q.  B.  642  (1870). 
have  been  improperly  connected  with  it. 
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Lord  Oockburn,  C.  J.,  said  :  "  I  proceed  entirely  upon  the 
ground  that  the  defendants  are  estopped  from  disputing  .the  valid- 
ity of  the  debentures  in  question.  It  is  true  the  commissioners 
have  power  ....  only  to  borrow  money,  and  it  may  be  that, 
under  the  power  to  borrow,  they  were  not  authorized  to  give 
debentures  for  the  purpose  of  paying  for  goods  and  materials  sup- 
plied to  them  for  the  purposes  of  the  town.  But  the  commission- 
ers gave  to  Halket,  in  respect  of  the  bricks  which  they  got  from 
him,  debentures  ....  which  purport  upon  the  face  of  them  to 
be  debentures  given  for  money  advanced  to  them.  Halket,  to 
whom  the  debentures  were  originally  given,  has  parted  with  them 
for  a  valuable  consideration  to  the  testator  of  the  present  plain- 
tiffs, who  are  in  the  position  of  assignees  of  the  original  holder, 
and  we  must  take  it  as  a  fact  that  the  assignees  were  perfectly 
ignorant  of  any  illegality  in  the  original  transaction  either  as 
regards  Halket  being  a  commissioner,  and,  therefore,  prohibited 
from  entering  into  such  a  contract  with  the  commissioners,  or  as 
to  the  fact  of  there  being  debentures  given  for  goods  supplied, 
instead  of  for  money  advanced.  Under  these  circumstances,  it  is 
clear  the  principle  laid  down  in  Pickard  v.  Sears,^  and  Freeman  v. 
Cooke,^  is  immediately  applicable  to  the  present  case,  as  well  as 
the  doctrine  laid  down  in  the  judgment  of  this  court  in  the  case 
to  which  my  brother  Blackburn  referred,  Ee  Bahia  and  San  Fran- 
cisco Railway  Company.^  ....  I  think  the  principle  of  all  these 
cases  is  strictly  applicable  to  this.  How  is  a  person  who  takes  for 
a  valuable  consideration  such  debentures  as  these  upon  an  assign- 
ment regular  in  form,  to  know  under  what  circumstances  they 
were  issued  ?  The  commissioners  might  be  wrong  in  allowing 
these  debentures  to  go  forth,  knowing  that  they  might  come  into 
the  hands  of  an  innocent  holder  for  value,  but,  according  to  the 
principle  of  the  cases  cited,  they  are  estopped  from  alleging  that 
the  debentures  were  illegally  issued."* 

In  Dooley  v.  Cheshire  Glass  Company,^  which  was  an  action  of 
contract  against  a  corporation,  the  same  defence  was  alleged,  that 
the  corporation  had  never  been  duly  organized.  But  the  court 
refused  to  allow  the  proof.  However  the  fact  might  have  aflFected 
the  corporation,  had  they  been  plaintiffs  seeking  the  aid  of  the  law 
to  enforce  a  contract,®  at  all  events,  the  court  observed,  the  corpo- 

1  6  Ad.  &  E.  409.  4  See  ante,  pp.  453  et  seq. 

"  2  Ex.  654.  6  15  Gray,  494. 

'  Law  R.  3  Q.  B.  584.  6  Seepoft,  p.  466. 
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ration  could  not  set  up  a  defect  in  their  organization  to  defeat  a 
recovery  against  them.  Objections  of  this  kind  were  not  to  be 
favored  wlien  made  by  a  company  holding  themselves  out  as  a  cor- 
poration, and  contracting  liabilities  as  such.^ 

In  Stoddard  v.  Shetucket  Foundry  Company ,2  a  corporation  was 
sued  by  a  stockholder  for  his  share  in  a  dividend  declared  by  the 
directors.  The  defendants  denied  their  liability  on  the  ground  that 
the  directors  had  no  right  to  declare  the  dividend  in  question.  The 
other  stockholders  had  received  and  retained  their  shares.  There 
was  evidence  tending  to  show  that  the  dividend  in  question  had 
not  been  earned,  or,  at  all  events,  that  it  was  not  certain  that  it 
had  been  earned.    The  court  refused  to  hear  the  defence. 

In  delivering  judgment,  Hinman,  C.  J.,  said:  "As  it  does  not 
appear  that  any  statement  of  the  affairs  of  the  company  was  made 
at  the  time,  and  as,  moreover,  the  dividend  was  made  on  the  day 
when  the  balance  of  the  unpaid  subscriptions  to  the  capital  stock 
was  called  for,  and  was,  in  fact,  applied  in  part  payment  of  these 
subscriptions  in  favor  of  all  the  stockholders  except  the  plaintiff,  it 
would  not,  perhaps,  be  an  unreasonable  inference  that  the  dividend 
was  declared  for  the  purpose  of  assisting  the  stockholders  to  pay 
up  their  subscriptions  to  the  stock,  without  much  reference  to  the 
fact  whether  it  had  been  earned  or  not.  But  however  this  may  be, 
the  dividend  was  duly  declared  in  point  of  form,  and  all  the  other 
stockholders  have  had  the  benefit  of  it  in  its  application  to  the  part 
payment  of  their  subscriptions  to  the  capital  stock;  and  we  do  riot 
think  that,  as  between  the  company  and  Mr.  Stoddard,  it  is  for  the 
company  now  to  say  that  he  shall  be  deprived  of  the  benefit  of  a 
dividend  ^^hich  every  other  stockliolder  has  received.  We  do  not, 
therefore,  as  between  these  parties,  consider  the  question  whether 
the  company  was  in  a  proper  condition  to  declare  so  large  a  divi- 
dend as  twenty-five  per  cent  upon  its  capital  as  of  any  importance. 
When  the  other  stockholders  are  willing  to  repay  to  the  company 
the  funds  they  assume  tliey  have  withdrawn  from  it,  they  will  stand 
in  a  better  condition  to  call  upon  the  court,  by  some  proper  appli- 
cation for  that  purpose,  to  restrain  the  plaintiff  from  withdrawing 
of  the  capital  in  the  shape  of  a  dividend." 

1  But  it  is  held  that  public  oflScers  nre  Green,  4  Cush.  433.     See  Fairtitle  v.  Gil- 

not  estopped,  when  personally  sued,  to  deny  bert,  2  T.  R.  169. 
their  authority  to  do  an  act  which  has  been  "  34  Conn.  542. 
done  in  their  public  capacity.      Day  v. 
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This  seems  to  be  a  proper  place  to  notice  the  case  of  municipal 
bonds,  so  far  as  the  defence  of  illegality  is  concerned ;  for,  though 
these  instruments  are  technically  deeds,  being  under  seal,  the  doc- 
trine of  estoppel,  as  in  the  case  of  leases,  does  not,  when  applica- 
ble, seem  to  rest  upon  the  seal,  but  rather  upon  matter  in  pais. 
Notwithstanding  the  seal,  they  are  now  regarded  by  the  law  as 
ordinary  commercial  paper,  and  are  made  subject  to  most  of  the 
rules  pertaining  to  bills  of  exchange  and  promissory  notes. 

It  is  a  well-established  rule  that  a  municipal  corporation  which 
issues  bonds  purporting  on  their  face  to  be  executed  in  conformity 
with  a  statute  is  estopped  to  deny  the  truth  of  such  representation 
when  they  have  been  put  upon  the  market.-'  The  leading  case 
upon  this  subject  in  the"  Supreme  Court  of  the  United  States  is 
Knox  County  v.  Aspinwall,  above  cited.  This  was  an  action 
brought  against  the  Board  of  Commissioners  of  Knox  County, 
Indiana,  to  recover  the  amount  due  on  two  hundred  and  eighty- 
four  coupons,  for  a  sum  amounting  to  $17,040.  The  coupons  had 
been  attached  to  bonds  payable  to  a  railroad  company  or  bearer, 
each  for  $1,000,  and  represented  the  interest  due  on  the  bonds. 
The  main  ground  of  defence  relied  upon  was,  that  the  Board  of 
Commissioners,  the  defendants,  had  no  authority  to  execute  the 
bonds  or  coupons ;  but  this  defence  was  overruled. 

In  delivering  the  opinion  of  the  court,  Nelson,  J.,  said :  "  Th6 
ground  upon  which  the  want  of  authority  to  execute  the  bonds 
in  question  is  placed,  is  the  alleged  omission  to  comply  with  the 
requisition  of  the  statute  of  1849,  in  respect  to  the  notices  to  be 
given  of  the  election  to  be  held  on  the  first  Monday  of  March,  at 
which  a  vote  was  to  be  taken  for  or  against  a  subscription  of  stock 
to  the  railroad  company.  It  is  insisted  that  an  irregularity  or 
omission  in  these  notices  had  the  effect  to  deprive  the  board  of  this 
authority,  or  rather  furnish  evidence  that  the  power  had  never 
vested  in  it  under  the  act;  and  further  that  the  plaintiffs  are 
chargeable  with  a  knowledge  of  all  substantial  defects  or  irregu- 
larities in  these  notices  of  the  election,  and  not,  therefore,  entitled 
to  the  character  of  bona  fide  holders  of  the  securities.  The  act  in 
pursuance  of  which  the  bonds  were  issued  is  a  public  statute  of  a 

1  Eogers  v.  Burlington,  3  Wall.  654 ;  also  Mercer  County  v.  Hacket,  1  "Wall.  83  ; 

Moran  v.  Miami  County,  2  Black,  722;  Gelpcke  i.  Dubuque,  lb.  175;  Meyer  v. 

Knox  County  v.  Aspinwall,  21  How.  539  ;  Muscatine,  lb.  384 ;  Van  Hostmp  v.  Mad- 

Knox  County  v.  Wallace,  21  How.  546 ;  ison,  lb.  291  ;    Cincinnati  v.  Morgan,  3 

Bissell  V.  Jeifersonville,  24  How.  287.    See  Wall.  275. 
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State,  and  it  is  undoubtedly  true  that  any  person  dealing  in  them 
is  chargeable  with  a  knowledge  of  it ;  and  as  this  board  was  acting 
under  delegated  authority,  he  must  show  that  the  authority  has 
been  propei-ly  conferred.  The  court  must,  therefore,  look  into  the 
statute  for  the  purpose  of  determining  this  question ;  and  upon 
looking  into  it,  we  see  that  full  power  is  conferred  upon  the  board 
to  subscribe  for  the  stock  and  issue  of  the  bonds,  when  a  majority 
of  the  voters  of  the  country  have  determined  in  favor  of  the  sub- 
scription, after  due  notice  of  the  time  and  place  of  the  election. 
The  case  assumes  that  the  requisite  notices  were  not  given  of  the 
election,  and  hence  that  the  vote  has  not  been  in  conformity  with 
the  law.  This  view  would  seem  to  be  decisive  against  the  authority 
on  the  part  of  the  board  to  issue  the  bonds,  were  it  not  for  a  ques- 
tion that  underlies  it ;  and  that  is.  Who  is  to  determine  whether  or 
not  the  election  has  been  properly  held,  and  a  majority  of  the  votes 
of  the  county  cast  in  favor  of  the  subscription  ?  Is  it  to  be  deter- 
mined by  the  court,  in  this  collateral  way,  in  every  suit  upon  the 
bond  or  coupon  attached,  or  by  the  board  of  commissioners,  as  a 
duty  imposed  upon  it  before  making  the  subscription  ? 

"  The  court  is  of  opinion  that  the  question  belonged  to  this 
board.  The  act  makes  it  the  duty  of  the  sheriff  to  give  the  notices 
of  the  election  for  the  day  mentioned,  and  -then  declares,  if  a 
majority  of  the  voters  given  shall  be  in  favor  of  the  subscription, 
the  county  board  shall  subscribe  the  stock.  The  right  of  the 
board  ,to  act  in  an  execution  of  the  authority  is  placed  upon  the 
fact  that  a  majority  of  the  votes  had  been  cast  in  favor  of  the  sub- 
scription ;  and  to  have  acted  without  first  ascertaining  it  would 
have  been  a  clear  violation  of  duty  ;  and  the  ascertainment  of  the 
fact  was  necessarily  left  to  the  inquiry  and  judgment  of  the  board 

itself,  as  no  other  tribunal  was  provided  for  the  purpose 

We  do  not  say  that  the  decision  of  the  board  would  be  conclusive 
in  a  direct  proceeding  to  inquire  into  the  facts  previously  to  the 
execution  of  the  power,  and  before  the  rights  and  interests  of  third 
parties  had  attached ;  but  after  the  authority  has  been  executed, 
the  stock  subscribed,  and  the  bonds  issued,  and  in  the  hands  of 
innocent  holders,  it  would  be  too  late,  even  in  a  direct  proceeding, 
to  call  it  in  question.  Much  less  can  it  be  called  in  question  to 
the  prejudice  of  a  bona  fide  holder  of  the  bonds  in  this  collateral 
way." 

The  learned  judge  proceeds  to  mention  a  further  answer  to  the 
30 
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defence,  in  the  fact  that  the  purchaser  of  the  bonds  had  a  right  to 
assume  that  the  vote  of  the  county,  which  had  been  made  a  con- 
dition to  the  grant  of  the  power,  had  been  obtained,  because  the 
subscription  had  been  made  and  the  bonds  issued.  The  bonds 
imported  on  their  face  a  compliance  with  the  law,  and  the  holder 
was  not  bound  to  look  further.^ 

In  a  late  case  in  Connecticut,^  the  plaintiflfs  brought  an  action  of 
debt  for  the  interest  on  certain  bonds  which  had  been  issued  by  the 
defendant.  There^had  been  a  defect  in  the  action  of  the  citizens 
in  regard  to  the-4«sttf-a«Ge' of  the  bonds,  but  of  this  the  plaintiffs 
were  ignorant  when  they  took  them.  The  bonds  had  been  publicly 
sold,  with  the  general  knowledge  of  the  citizens  of  the  place  ;  many 
of  them  had  been  deposited  with  the  Treasurer  of  the  State  by  sun- 
dry banks,  as  security  for  their  circulation  ;  and  the  city  had  paid 
the  interest  regularly  until  July,  1859,  the  payments  being  reported 
at  the  annual  city  meetings.  None  of  the  citizens  had  taken  any 
measures  to  prevent  the  sale  of  the  bonds,  or  the  payment  of  the 
interest,  or  had  given  notice  of  any  doubt  as  to  their  validity.  The 
city  was  held  estopped  to  dispute  the  validity  of  the  bonds.  Several 
cases  cited  in  the  note  ^  were  referred  to  by  the  court  with  approval. 

There  is  considerable  conflict  among  the  authorities  upon  the 
doctrine  of  the  preceding  cases ;  but  the  tendency  of  the  decis- 
ions, and,  indeed,  the  decided  weight  of  authority  and  of  reason, 
sustain  the  positions  there  taken.  The  sound  rule  upon  the  sub- 
ject we  understand  to  be  this :  that  a  private  corporation  will  be 
estopped  to  set  up  the  defence  of  ullra  vires  in  respect  to  all  acts 
and  contracts  within  the  apparent  scope  of  its  powers ;  and  that 
both  private  and  public  corporations  will  be  estopped  to  set  up 
such  defects  in  their  establishment  or  organization,  or  in  the  pre- 
liminaries to  the  execution  of  their  acts,  as  are  peculiarly  within 
their  own  knowledge,  and  notice  of  which  cannot  be  justly  im- 
puted to  the  other  party.* 

1  Royal  British  Bank  v.  Turquand,  6  Shoemaker  v.  Goshen,  14  Ohio  St.  569; 
El.  &.  B.  327 ;  Moran  o.  Miami  Co.,  2  Bissell  v.  Michigan  So.  &  N.  Ind.  R.  Co. 
Black,  722.  22  N.  Y.  258 ;  Parish  v.  Wheeler,  lb.  494; 

2  Society  of  Savings  v.  New  London,  29  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.' 
Com.  174  (1860).  643. 

s  State  V.  Van  Home,  7  Ohio  St.  327  ;  *  The  reader  is  referred  to  a  very  clear 

Knox  County  Com.  v.  Aspinwall,  21  How.  statement  of  the  subject  in  an  article  on 

539  ;  Tash  v.  Adams,  10  Cush.  252  ;  Gra-  Ultra  Vires,  in  the  American  Law  Review 

ham  V.  Maddox,  6  Am.  Law  Reg.  595  ;  for  January,  1871.  5  Am.  Law  Rev.  272. 
Gould  V.  Venice,  29  Barb.  442.    See,  also, 
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The  same  principles,  it  would  seem,  should  determine  the  ques- 
tion whether  a  party  dealing  with  a  corporation  may  set  up  the 
invalidity  of  the  transaction,  or  the  illegal  organization,  and,  there- 
fore, the  non-existence  of  the  corporation.  Upon  general  princi- 
ples, the  estoppel  should  be  reciprocal ;  and  if  available  by  the 
corporation,  it  should  be  available  by  the  other  party .^  It  may 
be  difficult,  however,  to  harmonize  all  of  the  decisions.^ 

We  shall  dispose  of  the  remaining  subjects  of  this  chapter  in  a 
few  words.  A  partner  is  the  agent  of  the  firm,  and  tlie  principles 
of  agency  will  in  general  determine  his  powers.  We  shall  there- 
.fore  make  no  division  of  the  subjects  of  agency  and  partnership, 
but  present  them  together. 

In  a  recent  important  case,^  a  partner  had  made  a  misrepresen- 
tation concerning  the  business  of  the  firm,  by  which  another  was 
induced  to  advance  money;  and  the  question  was  whether  the 
innocent  partners  were  liable  for  the  fraud.  The  court  held  that 
they  were  so  liable,  being  estopped  to  deny  the  truth  of  the  repre- 
sentation. 

Mr,  Justice  Selden,  in  delivering  the  judgment,  said  that  the 
cases  must  be  considered  as  establishing  the  proposition  that  where 
the  authority  of  an  agent  depends  upon  facts  outside  the  terms  of 
his  powers,  and  which  from  their  nature  rest  particularly  within 
his  knowledge,  the  principal  is  bound  by  the  representation  of 
the  agent,  though  false,  as  to  the  existence  of  the  fact.  There 
was  no  difference  in  this  respect  between  the  liability  of  the  prin- 
cipal for  the  fraud  of  his  agent,  and  that  of  a  partnership  for  the 
fraud  of  one  of  its  mfembers.  And  the  whole  doctrine  proceeded 
upon  the  ground  that  when  one  of  two  Innocent  persons  must 
suffer  by  the  act  of  a  third  person,  he  should  suffer  who  had  been 
the  cause  of  the  confidence  reposed  in  such  third  person. 

1  See  Eaton  v.  Aspinwall,  19  N.  Y.  119.  sissippi  6.  &  T.  E.  Co.,  35  Ala.  33 ;  How- 

The  court  in  this  case  say :  "  It  would  be  ard  v,  LaCrosse  &  M.  R.  Co.,  Woolw.  49 ; 

palpably  wrong  to  permit  the  defendant,  Worcester  Medical  Institution  v.  Harding, 

who  is  one  of  the  owners  of  the  capital  11  Cush.  285;  Narragansett  Bank  v.  At- 

stock  of  this  corporation,  which  operates  lanticSilk  Co.,  3Met.  282;  Congregational 

and  sues  for  his  benefit,  to  set  up  the  failure  Society  v.  Perry,  6  N.  H.  164 ;  Dutchess 

of  its  organization  to  perform  a  duty  initia-  Cotton  Mannf.   Co.  v.  Davis,  14  Johns, 

tory  to  its  legal  existence,  when  the  plain-  238  ;  Black  River  &  Utica  R.  Co.  v.  Clarke, 

tiffs,  if  sued  by  the  corporation  for  the  de-  25  N.  Y.  208 ;    Cochran  v.  Arnold,  58 

fendant's  benefit,  could  not  set  up  the  same  Penn.  St.  399  ;  McBroom  v.  Lebanon,  31 

fact  as  a  defence  to  them."  Ind.  268. 

^  SeeMontgomery U.Montgomery &W.  '  Griswold  v.    Haven,   25  N.  Y.   595 

Plankroad  Co.,  31  Ala.  76 ;  Eppes  v.  Mis-  (1862). 
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It  was  clear,  the  learned  judge  further  remarked,  that  the  entire 
class  of  cases  in  which  it  had  been  held  that  a  partnership  was 
liable  to  a  bona  fide  holder  upon  a  note  fraudulently  issued  in  its 
name  by  one  of  the  partners,  depended  upon  one  common  princi- 
ple. The  mode  in  which  the  liability  was  enforced  was  by  estoppel 
in  pais.  The  agent  or  partner  had  made  a  representation  as  to  a 
fact  essential  to  his  power,  upon  the  faith  of  which  the  other  party 
had  acted,  and  the  principal  or  firm  was  precluded  from  contro- 
verting the  fact  so  represented.^ 

The  doctrine  has  also  been  referred  to  estoppel  in  pais,  that 
where  one  intentionally  or  negligently  holds  himself  out  as  a  part- 
ner of  a  firm,  and  the  representation  has  been  acted  upon  by 
others,  without  knowledge  or  notice  of  the  truth  of  the  matter, 
such  party  will  be  held  liable  to  such  persons.  He  will  not  be 
permitted  to  all'ege  that  he  is  not  a  partner  in  the  firm.^ 

It  is  also  a  well-established  principle  that  where  the  true  owner 
of  property  holds  out  another,  or  allows  him  to  appear,  as  the 
owner  of,  or  as  having  full  power  of  disposition  over,  the  property, 
and  innocent  third  parties  are  thus  led  into  dealing  with  such 
apparent  owner,  they  will  be  protected.  Their  rights  in  such  cases 
do  not  depend  upon  the  actual  title  or  authority  of  the  party  with 
whom  they  have  directly  dealt,  but  they  are  derived  from  the  act 
of  the  real  owner,  which  precludes  him  from  disputing,  as  against 
them,  the  existence  of  the  title  or  power  which  he  caused  or  allowed 
to  appear  to  be  vested  in  the  party  making  the  sale.^ 

'  See  ante,  p.  456.  party  to  deny  ttat  he  is  a  stockholder. 

2  Vibbard  u.  Roderick,  51  Barb.  616;  Lathrop  w.  Kneeland,  46  Barb.  432.    But 

Conklin  v.  Barton,  43  Barb.  435  ;  Sherrod  if  in  addition  to  this  he  has  paid  calls  and 

V.  Langdon,   21   Iowa,   518.     See  Story,  done  other  acts  recognizing  the  validity  of 

Partnership,  §  64,  and  authorities  cited.  his  subscription,  he  will  be  estopped  to  deny 

In  Mitchell  i/.  Ostrom,  2  Hill,  520,  it  his  membership.    Boggs  v.  Olcott,  40  111. 

was  held  that  one  who  had  signed  a  part-  303. 

nership  name  as  a  "  late  firm  "  was  not  '  McNeil  n.  Tenth  National  Bank,  46 

estopped  to  deny  his  joint  liability  on  the  N.  Y.  325 ;   Pickering  v.  Busk,  1 5  East, 

note.     See,  also,  Shirreff  w.  Wilks,  1  East,  38 ;  Gregg  v.  Wells,  10  Ad.  &  E.  90  ;  Sal- 

48 ;  Hawks  v.  Hunger,  2  Hill,  200.  Merely  tus  v.  Everett,  20  Wend.  267, 284 ;  Mowrey 

subscribing  one's  name  to  the  subscription  v.  Walsh,  8  Cow.  238 ;  Eoot  v.  French,  13 

book  of  a  corporation  does  not  estop  the  Wend.  570.    See  post,  pp.  473  et  seq. 
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ACKNOWLEDGMENT   OP   RECEIPT. 

That  a  receipt  is  not  conclusive  evidence  of  the  fact  stated  is 
clearly  settled.^  This  case  first  cited  was  an  action  by  partners  on 
a  bill  of  exchange.  The  defendant,  in  proof  of  payment,  gave  in 
evidence  a  receipt.  The  receipt  was  in  the  name  of  the  firm,  and 
had  been  written  by  Parrar ;  but  the  plaintiffs  contended  that  it 
had  not  been  given  hona  fide,  but  procured  for  the  purposes  of  the 
cause.  The  question  was  left  to  the  jury,  and  a  verdict  was 
returned  for  the  plaintiffs.  A  motion  for  a  new  trial  was  over- 
ruled. 

Lord  Denman,  who  delivered  the  judgment,  now  said :  "  Mr. 
Cresswell  cited  Alner  v.  George ;  ^  but  that  case  is  not  directly 
applicable.  There,  no  doubt  existed  that  the  receipt  had  been 
really  given  by  the  party  whose  claim  it  affected ;  but  it  was 
alleged  that  third  persons,  who  had  an  interest  in  the  demand, 
were  injured  by  the  transaction.  Lord  BUenborough  held  that  the 
receipt  was  nevertheless  binding.  Here  the  objection  is,  that  the 
receipt,  though  signed  by  one  of  the  firm  for  whom  it  is  given,  is 
a  fraud  upon  the  rest.  In  Benson  v.  Bennett,^  ....  a  receipt, 
signed  by  the  plaintiff,  was  produced  by  the  defendant,  but  he  was 
proved  to  have  obtained  it  from  the  plaintiff  by  deception,  and 
therefore  it  was  held  not  binding.  It  appears  to  us  that  in  all 
cases  a  receipt  signed  by  a  party,  and  produced  afterwards  to  affect 
him,  is  evidence,  but  evidence  only,  and  capable  of  being  explained." 

In  another  case,  Mr.  Baron  Martin  said  that  Alner  v.  George, 
supra,  was  not  law.*    The  case  cited  was  an  action  of  trover.     It 

1  Farrar  v.  Hutchinson,  9  Ad.  &  E.  641 ;.  757.     Contra,  Providence  Life  Ins.  Co.  v. 

Skaife  v.  Jackson,  3  Barn.   &  C.  421 ;  Fennell,  49  111.  180.    Nor  does  a  bill  of 

Graves  v.  Key,  3  Bam.  &  Ad.  313 ;  Bowes  lading  estop  the  original  parties  to  deny  the 

V.  Foster,  2  Hurl.  &  N.  779;  Baker  v.  shipment.    Berkley  u.Watling,  7  Ad.  &E. 

Union  Mutual  Life  Ins.  Co.,  43  N.  Y.  283  ;  29.    We  have  seen  that  a  receipt  is  not 

Sheldon  v.  Atlantic  Fire  &  M.  Ins.  Co.,  26  conclusive  even  when  under  seal.      See 

N.  Y.  460 ;  Insurance  Company  of  Penn-  ante,  p.  313. 

sylvania  v.  Smith,  3  Whart,  520 ;  Pitt  v.  ^  1  Camp.  392. 

Berkshire  Life  Ins.  Co.,  100  Mass.  500 ;  '1  Camp.  394,  note. 

Miller  v.  Brooklyn  Life  Ins.  Co.,  2  Big.  35,  *  Bowes  v.  Foster,  2  Hurl.  &  N.  779. 
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appeared  that  the  plaiiitifif,  being  in  difiSculty,  and  fearing  his 
creditors,  had  agreed  with  the  defendant,  a  creditor,  that  there 
should  be  a  pretended  sale  of  his  goods  to  him.  An  invoice  was 
accordingly  made  out,  and  a  receipt  given  to  the  defendant  for  the 
sum  stated  to  be  the  purchase-money,  and  possession  was  given  the 
defendant.    The  plaintiff  was  allowed  to  recover. 

Mr.  Baron  Martin  said :  "  In  Alner  v.  George,  Lord  Ellen- 
borough  said  that  a  receipt  in  full  was  an  estoppel ;  and  if  that 
be  so,  there  would  be  an  estoppel  here.  But  I  apprehend  that 
case  is  not  law.  The  distinction  between  a  receipt  and  a  release 
has  been  long  established.  The  fact  of  a  release  must  be  pleaded 
and  put  on  the  record.  A  receipt  cannot  be  pleaded  in  answer 
to  the  action  ;  it  is  only  evidence  on  a  plea  of  payment;  and  where 
a  defendant  is  obliged  to  prove  payment,  a  document  not  under 
seal  is  no  bar  as  against  the  fact  that  no  payment  has  been  made ; 
for  how  can  a  jury  find  that  payment  was  made  when  it  was 
proved  that  none  was  ever  made  ?  " 

The  case  of  Graves  v.  Key  ^  was  an  action  on  a  bill  of  exchange, 
on  which  was  written  a  receipt  for  the  full  amount.  In  point  of 
fact  the  money  had  not  been  paid  by  the  acceptor  or  by  the 
drawer,  but  had  been  paid  by  a  person  who  had  simply  purchased 
the  bill.     The  plaintiff  recovered. 

Lord  Tenterden  said  :  "We  all  think,  upon  full  consideration, 
that  the  action  is  maintainable.  It  is  not  necessary  for  us  to  say 
what  the  effect  of  these  indorsed  memoranda  of  receipts  would  be, 
supposing  that  it  were  incompetent  for  the  plaintiff  to  contradict  or 
explain  them  by  parol  evidence  ;  because  it  seems  to  us  that  the 
plaintiff  may  by  law  give  such  contradiction  or  explanation,  and 
that  in  this  case  the  parol  evidence  does  satisfactorily  explain  the 
last  memoranda  made  on  each  security,  and  shows  distinctly  that 
the  balance  was  not  paid  by  either  Almon  or  the  defendants.  A 
receipt  is  an  admission  only;  and  the  general  rule  is,  that  an 
admission,  though  evidence  against  the  person  who  made  it  and 
those  claiming  under  him,  is  not  conclusive  evidence,  except  as  to 
the  person  who  may  have  been  induced  by  it  to  alter  his  condition. 
A  receipt  may,  therefore,  be  contradicted  or  explained." 

This  doctrine  has  recently  been  declared  in  the  Court  of  Appeals 
of  New  York.^    The  case  cited  was  an  action  on  a  life-insurance 

1  3  Barn.  &  Ad.  313.  "  Baker  v.  Union  Mutual  Life  Ins.  Co., 

43  N.  Y.  283. 
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policy.  Acknowledgment  of  receipt  of  the  premium,  contrary  to 
the  fact,  was  embodied  in  and  indorsed  on  the  policy ;  but  this  was 
held  only  prima  facie  evidence  of  payment.  In  this  case  there  was 
the  additional  circumstance  of  the  ignoran/se  of  the  plaintiff,  to 
whom  the  policy  was  made  payable,  of  the  fact  of  non-payment, 
and  it  was  contended  that  she  was  thrown  off  her  guard  by  the 
receipt,  and  might  have  herself  paid  the  premium  at  the  proper 
time  and  saved  the  policy ;  but  the  circumstance  was  held  imma- 
terial. 

It  may  be  worthy  a  quaere,  however,  if  this  did  not  bring  the 
case  within  the  rule  in  the  recent  case  of  Knights  v.  Wiffen.^  In 
the  Superior  Court  of  New  York  this  had  been  held  an  estoppel.^ 

But  a  receipt  may,  when  acted  upon  by  a  third  person,  as  has 
been  intimated,  estop  the  party  giving  it  to  deny  its  purport.* 
Such  a  case  was  recently  decided  by  Mr.  Justice  Miller,  of  the 
Supreme  Court  of  the  United  States,  on  the  circuit.*  In  the  case 
referred  to,  it  appeared  that  the  defendants  had  given  a  warehouse 
receipt  to  Upham  &  Co.  for  eight  hundred  bushels  of  wheat. 
Upham  agreed  with  the  plaintifiFs  to  sell  them  a  larger  quantity  of 
wheat,  and  in  part  execution  of  this  agreement  assigned  to  the 
plaintiffs  the  above-mentioned  receipt.  The  plaintiffs  thereupon 
presented  the  receipt  to  the  defendants,  and  demanded  the  wheat, 
and,  being  refused,  they  brought  the  present  action.  The  defend- 
ants offered  to  prove  that  they  had  never  received  the  wheat  from 
Upham  &  Co.,  and  that  they  had  no  sucii  wheat  as  that  mentioned 
in  the  receipt,  but  that  they  had  issued  the  receipt  as  a  security  for 
money  loaned.    The  evidence  was  held  inadmissible. 

"  Instruments  of  this  kind,"  said  the  court,  referring  to  bills 
of  lading  and  warehouse  receipts,  "  are  sui  generis.  From  long 
use  in  trade  they  have  come  to  have,  among  commercial  men,  a 
well-understood  meaning.  And  the  indorsement  or  assignment  of 
them  as  absolutely  transfers  the  general  property  of  the  goods  and 
chattels  therein  named  as  would  a  bill  of  sale.^ 

"  When  a  warehouseman  issues  such  a  receipt,  he  puts  it  into 
the  power  of  the  holder  to  treat  with  the  public  on  the  faith  of  it. 

1  Law  R.  5  Q.  B.  660  (1870).  house  v.  Frost,  12  East,  614  ;  White  v. 

2  1  Big.  595.  Wilks,  5  Taunt.  176 ;   Conard  v.  Atlan- 
?  Carr  v.  Miner,  42  111.179;  People  ».     tic  Ins.  Co.,  1  Peters,  386  ;  Gardiner  v. 

Eeeder,  25  N.  Y.  302.  Suydam,  7  N.  Y.  357 ;  Gibson  v.  ChiUl 

*  McNeU  V.  HiU,  Woolw.  96  (1865).  cothe  Bank,  11  Ohio  St.  311. 

5  Austin  V.  Craven,  4  Taunt.  644 ;  White- 
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He  enables  him  to  say,  and  to  induce  others  to  believe,  that  he  has 
certain  property  which  he  can  sell  or  pledge  for  a  loan  of  money. 
If  the  warehouseman  gives  to  the  party  who  holds  such  receipt  a 
false  credit,  he  will  jiot  be  suffered  to  contradict  the  statement 
which  he  has  made  in  the  receipt,  so  as  to  injure  a  party  who  has 
been  misled  by  it.  This  is  within  the  most  exact  definition  of 
estoppel.  If  A  gives  to  B  his  note  for  $  100,  although  he  has  re- 
ceived no  value  therefor,  and  may  defend  against  the  note  in  a 
suit  brought  by  B,  yet. if  B  sells  the  note  to  a  third  party,  who  does 
not  know  of  the  facts,  A  then  must  pay  the  note.  Just  so  in  the 
case  of  a  warehouse  receipt.  If  A  issues  such  a  paper  to  B,  for 
articles  which  he  has  never  received,  a  third  party  treating  with  B, 
on  the  faith  of  the  statement  and  promise  contained  in  the  receipt, 
will  hold  A  for  the  goods  or  their  value.  It  is  of  no  consequence 
what  the  transaction  may  be  between  the  original  parties, — 
whether  the  receipt,  as  is  claimed  here,  was  intended  as  a  security 
for  a  loan,  or  was  entirely  false." 
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The  origin  of  the  peculiar  branch  of  estoppel  now  to  be  consid- 
ered —  that  by  which  a  party  and  those  in  privity  with  him  are 
estopped  to  deny  the  truth  of  representations  made  to  and  acted  upon 
by  another  —  we  conceive  to  be  found  in  the  doctrine  of  equity,^  that 
if  a  representation  is  made  to  another,  who  deals  upon  the  faith 
of  it,  the  former  shall  make  the  representation  good,  if  he  knew  it 
to  be  false.^  Lord  Eldon,  in  the  case  just  cited,  speaks  of  this  as 
"  a  very  old  head  of  equity."  And  the  same  principle  had  been 
adopted  at  law  several  years  before  this  remark  was  made.* 

In  order  to  justify  the  interposition  of  equity  in  the  case  men- 
tioned, it  is  necessary  to  establish,  not  only  the  fact  of  misrepre- 
sentation or  concealment,  but  also  that  it  has  been  in  a  matter  of 
substance  or  of  importance  to  the  interests  of  the  other  party,  and 
that  it  has  actually  misled  him.  For  if  the  misrepresentation  was 
of  a  trifling  or  immaterial  thing,  or  if  the  party  alleging  it  did 
not  in  fact  trust  in  it,  or  was  not  misled  by  it,  or  if  it  was  vague 
or  inconclusive  in  its  nature,  or  if  it  was  upon  a  matter  of  opin- 
ion or  fact  equally  open  to  the  knowledge  of  both  parties,  and  in 
regard  to  which  neither  could  be  presumed  to  trust  the  other,  —  in 
these  and  the  like  cases  it  is  said  that  eqviity  will  not  grant  relief.* 
We  shall  see,  in  the  course  hi  the  present  chapter,  that  these  mat- 
ters are  the  key  to  the  question  of  estoppel  in  pais  ;  and  we  shall 
find  here  the  true  extent  and  limits  of  the  doctrine. 

We  must  now  call  attention  to  a  few  of  the  leading  cases  in 
which  the  doctrine  of  estoppel  by  conduct  is  defined ;  and  we 
shall  then  pass  on  to  a  detailed  examination  of  it. 

The  first  distinctive  enunciation  in  England  of  this  branch  of 
estoppel  was  made  in  the  well-known  case  of  Pickard  v.  Sears,^  — 

1  See  Brewer  ».  Boston  &  W.  E.  Co.,  5  "  Pasley  v.  Freeman,  3  T.  R.  51. 
Met.  478,  483.  *  1  Story,  Eq.  Jar.  §  191. 

2  Evans  v.  Bicknell,  6  Ves.  174,  182  ;  6  6  Ad.  &  E.  469. 
Slirau.  Croucher,  1  DeG.  F.  &  J.  518;  Lee 

V.  Monroe,  7  Cranch,  366. 
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a  case  which  bears  about  the  same  relation  to  this  part  of  our 
subject  as  that  of  the  Duchess  of  Kingston  does  to  estoppel  by- 
record.  The  doctrine  had,  indeed,  been  foreshadowed  and  ap- 
plied in  a  few  of  the  earlier  cases  ;  ^  but  in  Pickard  v.  Sears  it 
was  first  presented  in  its  peculiar  distinctive  character. 

This  was  an  action  of  trover  for  machinery,  to  which  the 
defendant  pleaded  not  guilty,  and  that  the  plaintiff  was  not  pos- 
sessed, etc.  Issue  was  taken  upon  the  pleas.  On  the  trial  at  nisi 
prius,  before  Lord  Denman,  it  appeared  that  the  plaintiff  was  the 
legal  owner  of  the  naachinery  under  a  mortgage  from  one  Met- 
calf,  and  that  the  property  had  been  levied  upon,  subsequently  to 
the  execution  of  the  mortgage,  as  Metcalf's,  and  sold  by  the 
sheriff  to  the  defendants.  Notice  of  this  mortgage  was  given  by 
the  plaintiffs  to  the  defendants  after  the  sale  to  them  of  the  prop- 
erty. It  further  appeared  that,  after  the  seizure,  the  plaintiff  had 
repeatedly  conversed  about  the  same  with  the  witness,  —  who  was 
the  attorney  of  Hill,  the  plaintiff  in  the  execution,  —  sometimes 
in  Metcalf's  presence,  and  had  never  made  any  claim  to  the  goods, 
though  he  stated  that  Metcalf  was  his  debtor  for  about  £  500,  and 
frequently  consulted  with  the  witness  as  to  the  best  way  of  dis- 
posing of  the  property  ;  that  after  a  negotiation  for  sale  had  been 
made,  the  witness  had  advised  the  plaintiff  and  Metcalf  to  try  to 
raise  £1,000,  to  pay  off  the  execution  creditor,  and  the  remainder 
to  go  to  carry  on  the  business ;  that  the  plaintiff  had  named  a 
party  from  whom  it  was  attempted,  but  without  success,  to  obtain 
the  money ;  and  that  the  witness  had  told  the  plaintiff  that  the 
defendants  were  about  to  purchase  the  property.  It  was  not  dis- 
puted that  the  mortgage  had  been  made  in  good  faith,  or  that  the 
defendants  had  purchased  bona  fide,  and  without  notice  of  the 
mortgage.  A  plea  of  leave  and  license  having  been  refused,  the 
defendants  suggested  that  it  should  be  left  to  the  jury  to  say 
whether  the  plaintiff  had  concurred  in  the  sale ;  but  his  lordship 
was  of  opinion  that  there  was  no  evidence  of  such  concurrence, 
and  directed  the  jury  to  find  for  the  plaintiff,  if  they  thought  that 
the  mortgage  had  been  made  bona  fide.  A  verdict  having  been 
given  for  the  plaintiff,  a  rule  for  a  new  trial  was  now  argued 
before  Lord  Denman,  0.  J.,  and  Williams  and  Coleridge,  JJ. 

Counsel  for  the  plaintiff  argued  that  the  articles  were  in  Met- 

1  Heane  v.  Rogers,  9  Barn.  &  C.  586 ;  Graves  v.  Key,  3  Barn.  &  Ad.  318,  note; 
Mlldway  v.  Smith,  2  Wms.  Saund.  343. 
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calf's  possession  according  to  tlie  intention  of  tlie  mortgage  deed, 
and  that  tliere  was  no  badge  of  fraud.  The  property  was  in  the 
plaintiff,  and  had  never  passed  to  the  defendants.  This  was  the 
only  question  open  on  the  pleadings  ;  no  doubt  being  raised  as  to 
the  conversion,  which  alone  could  be  disputed  under  the  plea  of 
not  guilty.  The  fact  that  the  plaintiff  made  no  objection  when 
the  sale  was  going  to  take  place  without  his  knowledge  ^  could  not 
divest  him  of  the  property.  He  was  not  bound  to  interfere.  The 
jury,  therefore,  should  have  been  asked  whether  the  plaintiff 
authorized  the  sale. 

Counsel  for  the  defendants  urged  that  the  sale  took  place  with 
the  knowledge  of  the  plaintiff,  and  virtually  by  his  authority.  He 
had  full  power  to  authorize  a  sale,  either  generally,  or  to  a  partic- 
ular party ;  and  his  acts  went  far  enough  to  give  the  authority. 
He  could  not,  then,  dispute  that  the  sale  was  valid,  and  transferred 
the  possession,  so  as  to  support  the  second  plea.  His  conduct 
induced  the  attorney  of  the  execution  creditor  to  change  the 
situation  of  the  parties ;  and  the  case  resembled  that  of  admis- 
sions made,  upon  which  the  party  to  whom  they  were  made  acts 
so  as  to  change  his  situation.  In  such  case  the  party  making  the 
admission  was  estopped  from  disputing  the  same.^  The  decision 
was  given  in  favor  of  the  defendants. 

Lord  Denman,  C.  J.,  in  delivering  judgment,  said :  "  Much 
doubt  has  been  entertained  whether  these  acts  of  the  plaintiff, 
however  culpable  and  injurious  to  the  defendant,  and  however 
much  they  might  be  evidence  of  the  goods  not  being  his,  in  the 
sense  that  any  persons,  and  amongst  others  the  defendants,  would 
be  naturally  induced  thereby  to  believe  that  they  were  not,  fur- 
nished any  real  proof  that  they  were  not  his.  His  title  having 
been  once  established,  the  property  could  only  be  divested  by  gift 
or  sale ;  of  which  no  specific  act  was  even  surmised. 

"  But  the  rule  of  law  is  clear,  that  where  one,  by  his  words  or 
conduct,  wilfully  causes  another  to  believe  the  existence  of  a  cer- 
tain state  of  things,  and  induces  him  to  act  on  that  belief,  so  as  to 
alter  his  own  previous  position,  the  former  is  concluded  from  aver- 

1  "What  was  meant  by  this,  it  is  difficult        ^  Referring  to  Graves  v.  Key,  3  Bam.  Sn 
to  understand.    The  evidence,  as  we  have     Ad.  318,  note;  Heane  v.  Eogers,  9  Barn, 
seen,  showed  that  the  plaintiff  was  informed     &  C.  586. 
that  the  defendants  were  about  to  bay  the 
machinery. 
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ring  against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time ;  and -the  plaintiff  in  this  case  might  have  parted  with 
his  interest  in  the  property  by  verbal  gift  or  sale,  without  any  of 
those  formalities  that  throw  technical  obstacles  in  the  way  of  legal 
evidence.  And  we  think  his  conduct,  in  standing  by  and  giving 
a  kind  of  sanction  to  the  proceedings  under  the  execution,  was  a 
fact  of  such  a  nature  that  the  opinion  of  the  jury  ought,  in  con- 
formity to  Heane  v.  Rogers,  and  Graves  v.  Key,  to  have  been  taken, 
whether  he  had  not,  in  point  of  fact,  ceased  to  be  the  owner.  That 
opinion,  in  the  affirmative,  would  have  decided  the  second  issue  in 
the  defendant's  favor." 

It  should  be  noticed  ^rs^,  that  it  does  not  appear  that  the  defend- 
ants were  present  at  any  of  the  conversations  between  Hill  and  the 
plaintiff  concerning  the  disposition  of  the  property ;  ^  and,  secondly, 
that  the  court  did  not  decide  that,  in  point  of  law,  the  conduct  of 
the  plaintiff  amounted  to  an  authorization  of  the  sale,  but  left  it  to 
the  jury  to  decide  whether  the  plaintiff  had  ceased  to  be  the  owner 
of  the  machinery .2  It  would  seem  from  the  language  of  Lord  Den- 
man,  that,  in  order  to  a  decision  in  favor  of  the  defendant,  it  would 
be  necessary  for  the  jury  to  be  satisfied  that  the  plaintiff  had  "  wil- 
fully "  caused  the  defendants  to  believe  that  he  had  no  claim  upon 
the  property,  and  had  thereby  induced  them  to  purchase,  or  that 
a  gift  or  sale  by  the  plaintiff  should  be  proved  ;  and  that  the  con- 
duct of  the  plaintiff  so  far  tended  to  prove  the  one  thing  or  the 
other  that  the  case  should  have  been  submitted  to  the  jury  on  this 
point. 

The  doctrine  of  Pickard  v.  Sears  had  been  declared  and  enforced 
several  years  earlier  in  America,*  though  no  distinct  definition  of 
the  estoppel  was  given  in  the  case  first  referred  to.  The  plaintiff 
in  this  case  (Baird)  declared  in  trover  for  the  conversion  of  certain 
lumber.  It  appeared  that  the  lumber  was  the  joint  property  of  the 
defendant  and  one  Benedict ;  one  fifth  of  it  belonging  to  Bene- 
dict, and  the  rest  to  Stephens.  The  plaintiff  had  purchased  the 
lumber  under  an  execution  sale  against  Benedict,  which  sale  had 
taken  place  in  this  way  :  The  execution  creditor  sent  the  officer  to 

1  See  Reynolds  v.  Lounsbury,  6  Hill,  "  See  McNeil  v.  Tenth  National  Bank, 

534.    It  is  said  in  Thompson  v.  Blanchard,  46  N.  Y.  325. 

4  Comst.  303,  310,  that  it  is  not  necessary  »  Stephens    v.    Baird,    9    Cowen,    274 

that  the  party  making  the  representation  (1828) ;  Welland  Canal  Co.  v.  Hathaway, 

should  have  been  present  when  it  was  acted  8  Wend.  480  (1832). 
upon.    Per  Jewett,  J. 
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Stephens,  told  him  he  had  an  execution  against  Benedict,  and 
asked  him  to  point  out  to  him  the  lumber  which  Benedict  owned, 
Stephens  then  showed  him  a  quantity,  and  told  him  that  Benedict 
owned  a  fifth  part.of  it.  Such  a  part  Was  then  levied  upon  and 
receipted  for,  and  sold  to  Baird,  without  notice  of  any  claim  by 
Stephens.  The  latter  now  attempted  to  set  up  the  defence  that 
Benedict's  interest  was  under  a  special  executory  contract,  which 
he  had  not  performed ;  but  the  court  refused  to  hear  the  defence. 

"  It  would  be  a  violation  of  good  faith,"  said  Sutherland,  J.,  in 
delivering  the  judgment, "  to  permit  him  now  to  set  up  any  special 
agreement  between  him  and  Benedict  to  defeat  the  title  of  the 
plaintiff  below,  who  was  a  bona  fide  purchaser  at  the  constable's 
sale.  Then  was  the  time  for  the  defendant  below  to  have  given 
notice  of  the  special  agreement.  He  is  precluded,  then,  from  say- 
ing that  Benedict  had  not  an  interest  in  the  property  which  could 
be  sold  upon  execution,  or  that  that  interest  was  subsequently  for- 
feited by  the  omission  to  fulfil  the  special  agreement  on  his  part."  ^ 

In  the  case  of  Welland  Canal  Company  v.  Hathaway,^  decided 
in  1832,  it  was  contended  that  the  defendant  had  estopped  himself 
from  denying  that  the  plaintiffs  were  a  corporation,  by  a  receipt 
which  he  had  given  to  them  in  their  corporate  name,  and  by 
entering  into  the  contract  with  them  upon  which  the  suit  was 
brought.     But  it  was  held  that  the  defendant  was  not  estopped. 

"  There  are  many  acts,"  Nelson,  J.,  observed,  in  delivering 
judgment, "  which  have  been  adjudged  to  be  estoppels  in  pais,  .  .  . 
but  in  many  and  probably  most  instances,  whether  the  act  or 
admission  shall  operate  by  way  of  estoppel  or  not  must  depend 
upon  the  circumstances  of  the  case.  As  a  general  rule,  .a  party 
will  be  concluded  from  denying  his  own  acts  or  admissions  which 
were  expressly  designed  to  influence  the  conduct  of  another,  and 
did  so  influence  it,  and  when  such  denial  will  operate  to  the 
injury  of  the  latter.  The  case  of  the  First  Presbyterian  Congrega- 
tion of  Salem  v.  Williams  ^  strikingly  illustrates  this  general  propo- 
sition. Tliere  the  plaintiffs,  by  their  attorney,  called  upon  the 
defendant  for  his  rent,  and  inquired  if  there  was  any  property 
upon  the  premises  out  of  which  it  could  be  collected  by  distress. 
He  answered  there  was  not,  and  pointed  out  all  the  property 
he  had,  which  was  but  a  trifle.     On  the  trial  of  the  ejectment, 

1  See  Dewey  v.  Field,  4  Met.  381.  =9  "Wend.  147.  -^ 

2  8  Wend.  480. 


478  THE  LAW  OF  ESTOPPKL. 

brought  for  the  default  in  payment  of  the  rent,  the  defendant 
ofifered  to  show  there  was  sufficient  property  on  the  premises  out 
of  which  the  rent  could  have  been  collected.  The  court  decided 
that  he  was  estopped  from  disputing  the  truth  of  his  admission  to 
the  plaintiff's  attorney.  All  the  cases  I  have  seen,  in  which  the 
acts  or  admissions  of  the  party  are  adjudged  to  operate  against 
him,  in  the  nature  of  estoppel,  are  generally  cases  where,  in  good 
conscience  and  honest  dealing,  he  ought  not  to  be  permitted  to 
gainsay  them.  Prom  this  brief  view  of  the  nature  and  reasons  of 
the  law  of  estoppel,  as  sought  to  be  applied  by  the  plaintiffs,  I  am 
satisfied  the  case  under  consideration  does  not  fall  within  them. 
The  plaintiffs  held  themselves  out  to  the  world  as  a  corporate 
body,  duly  constituted  to  transact  business  in  the  manner  and 
under  the  circumstances  detailed  in  the  special  verdict,  and  the 
defendant  has  contracted  with  and  done  labor  for  them  under  the 
supposition  that  these  professions  were  correct.  If  they  have  not 
the  powers  and  privileges  assumed  on  their  part  in  their  dealings 
with  him,  it  is  their  own  fault,  not  his.  Whether  they  had  these 
powers  must  have  been  known  to  themselves,  not  to  the  defendant, 
and  no  act  of  his  could  legally  add  to  or  detract  from  them.  Why 
then  should  he  be  estopped  from  denying  their  corporate  capacity, 
or  they  be  excused  from  establishing  it  by  legal  evidence,  when 
they  are  endeavoring  to  enforce  their  rights  in  a  manner,  and 
before  a  tribunal,  which  can  entertain  their  suit  only  upon  the 
proof  or  assumption  that  they  are  a  corporate  body,  duly  con- 
stituted by  competent  authority  ? 

In  Dezell  v.  Odell  ^  it  appeared  that  the  plaintiff,  a  constable, 
having  levied  upon  goods,  delivered  them  to  the  defendant  on  his 
giving  a  receipt  promising  to  redeliver  them  by  a  given  day,  and 
that  when  the  day  arrived  he  refused  to  comply  with  his  promise, 
and  claimed  that  the  goods  were  his  own  at  the  time  the  levy  was 
made.  But  the  court  held  him  estopped,  in  trover  for  the  goods, 
to  set  up  this  defence. 

'  Cowen,  J.,  speaking  for  the  court,  said  :  "  It  may  be  conceded 
that  had  the  defendant's  claim  been  interposed  at  the  time  of  the 
levy,  and  he  had  signed  the  receipt  in  terms,  without  prejudice 
to  his  right,  the  question  would  have  been  open.  The  creditor 
would  thus  have  been  put  upon  his  guard,  and  enabled  to  seek  for 
other  property,  on  finding  that  his  debtor  had  no  title  to  that  in 

1  3  Hill,  215. 
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question.  Indeed,  here  was  a  course  of  action  on  the  part  of  the 
receiptor  directly  calculated  to  influence  the  conduct  of  the  cred- 
itor in  a  way  prejudicial  to  his  interests,  unless  we  hold  the 
receiptor.  The  ofiBcer  being  induced  to  part  with  the  possession, 
or  to  forbear  taking  actual  possession,  by  the  receiptor  recognizing 
his  right  and  agreeing  to  take  or  hold  for  him,  was  itself  an 
injury  ;  if  we  now  let  the  defendant  go  free,  we  then  have  a  clear 
case  of  an  admission  by  the  defendant,  intended  to  influence  the 
conduct  of  the  man  with  whom  he  was  dealing,  and  actually 
leading  him  into  a  line  of  conduct  which  must  be  prejudicial  to 
his  interests,  unless  the  defendant  be  cut  off"  from  the  power  of 
retraction.  This  I  understood  to  be  the  very  definition  of  an 
estoppel  in  pais.  For  the  prevention  of  fraud,  the  law  holds  the 
admission  to  be  conclusive.  The  principle  is  the  same  as  that 
which  prevails  between  landlord  and  tenant.  The  latter  must 
surrender  possession  simply  because  he  has  received  it. 

"  The  general  doctrine  is  not  denied.  The  argument  is,  that  it 
should  not  be  applied  in  favor  of  an  officer  coming  under  pretence 
of  legal  authority,  and  demanding'  the  property.  It  is  thought  the 
receiptor  should  be  taken  to  have  been  coerced  into  the  giving  of 
a  receipt  as  the  only  expedient  for  retaining  the  possession.  I 
think  otherwise.  If  a  man  have  a  title,  an  officer  is  no  more  in 
respect  to  him  than  a  mere  stranger.  He  may  either  use  the 
necessary  force  to  retain  possession,  or  take  the  more  usual  and 
prudent  course  of  an  action  at  law  for  the  wrongful  seizure.  In 
short,  his  remedies  are,  in  this  respect,  the  same  as  those  of  any 
other  proprietor  whose  rights  are  improperly  interfered  with. 
The  intendment  against  him  is,  therefore,  the  same  as  it  would 
be  against  a  man  in  possession  of  land  taking  a  demise  from  an 
adverse  claimant.  It  is  not  enough  for  him  afterwards  to  show 
that  he  had  title.  If  he  can  show  in  addition  that  he  was  drawn 
into  the  admission  of  an  adverse  title  by  fraud,  or,  perhaps,  by 
some  gross  mistake  of  fact,  he  may  be  able  to  defend  himself.^ 
But  by  taking  and  holding,  he  draws  the  onus  of  showing  the 
fraud  or  mistake  upon  himself.  The  defendant  below  offered  no 
proof  of  the  kind ;  but,  on  the  contrary,  it  is  entirely  apparent 
that  the  title  which  he  proposed  to  set  up  at  the  trial  was  known 
to  him  at  the  time  of  the  levy  and  receipt.  The  officer  was,  when 
he  came  to  sell,  for  the  first  time  apprised  that  the  defendant  had 

1  See  ante,  pp.  384  et  seq. 
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title.  This  was  in  general  terms.  At  the  trial  he  proposed  to 
show  that  he  had  purchased  it  of  a  third  person  with  his  own 
funds.  In  short,  his  conduct  may  be  summed  up  in  this  way:  He 
had  fraudulently  deprived  the  creditor  of  possession  through  the 
officer,  baffled  him  in  his  search  for  otlier  property,  and  in  the  use 
of  all  means  for  collecting  his  debt,  drawn  him  by  equivocal  con- 
duct into  the  expense  of  an  action,  and  at  the  trial  claims  the^ 
whole  as  constituting  a  legal  defence.  I  think  it  was  not  so,  for 
the  simple  reason  that  the  law  xmiformly  throws  the  consequence 
of  such  a  course  upon  the  party  who  leads  in  it,  by  applying  the 
salutary  doctrine  of  estoppel  in  pais." 

The  foregoing  cases  will  be  sufficient  to  show  that  all  of  the  fol- 
lowing elements  must  be  present  in  order  to  an  estoppel  by  con- 
duct :  — 

1.  There  must  have  been  a  representation  or  a  concealment  of 
material  facts. 

2.  The  representation  must  have  been  made  with  Tcnowledge  of 
the  facts. 

3.  The  party  to  whom  it  was  made  must  have  been  ignorant  of 
the  truth  of  the  matter. 

4.  It  must  have  been  made  with  the  intention  that  the  other 
party  should  act  upon  it. 

5.  The  other  party  must  have  been  induced  to  act  upon  it. 

The  consideration  of  each  of  these  elements  in  detail  must 
occupy  the  remainder  of  this  chapter ;  and,  first,  of 

1.  The  Representation. 

The  representation  of  which  we  now  speak — a  term  which  will 
be  frequently  employed  as  embracing  both  active  and  passive  con- 
duct, both  words  and  silence,  acts  and  concealment  —  is  always 
external  to  any  contract  or  transaction  between  the  parties,  where 
such  is  entered  into  or  performed,  and  is  something  not  necessarily 
involved  in  it.  This  is  one  of  the  distinctions  between  the  class  of 
cases  now  to  be  considered,  and  those  presented  in  the  preceding 
chapters.  But  the  more  usual  case,  and  the  broader  distinction,  is 
where  a  transaction  has  by  the  representation  been  effected  be- 
tween the  party  alleging  the  estoppel  and  a  third  person. 

A  single  case  will  be  sufficient  to  show  what  is  meant  by  the 
first  of  these  distinctions ;  the  other  distinction,  and,  indeed,  both 
of  them,  will  be  abundantly  illustrated  throughout  the  chapter. 
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In  Clark  v.  Sisson,^  an  action  was  brought  against  the  acceptors 
and  indorsers  of  a  bill  of  exchange,  which^recited  that  it  had  been 
drawn  for  value.  It  was  proved,  however,  that  it  was  accepted  for 
the  accommodation  of  the  drawer,  without  consideration.  The 
plaintiffs  discounted  the  note  at  a  usurious  rate  of  interest,  and  the 
defendants  contended  for  the  right  to  prove  that  the  paper  was  an 
accommodation  bill,  having  no  inception  until  its  usurious  dis- 
count by  the  plaintiffs.  The  plaintiffs,  on  the  other  hand,  con- 
tended that  the  defendants  were  estopped  by  the  very  terms  of  the 
bill ;  but  the  court  decided  the  point  in  favor  of  the  defendants. 

"  In  point  of  law,"  Comstock,  C.  J.,  observed,  in  delivering 
judgment,  "  the  transaction  was  a  usurious  loan  of  money.  It 
was  a  loan,  because  it  could  not  be  anything  else.  The  plaintiffs 
could  not  purchase  a  bill  which  had  no  owner,  in  other  words, 
which  had  no  legal  existence  until  it  came  to  their  hands.  It  is 
true  that  the  words  '  value  received '  were  a  part  of  the  instru- 
ment, and  these  words  imported  that  the  bill  was  drawn  and 
accepted  for  value  in  the  hands  of  the  drawee  or  acceptor.  It 
may  also  be  assumed  that  the  plaintiffs  supposed  they  were  pur- 
chasing an  obligation  which  bound  the  parties  before  they  advanced 
their  money  upon  it.  But  these  circumstances  do  not  relieve  the 
case.  Neither  the  drawer  nor  the  acceptor  made  any  representa- 
tions to  the  plaintiffs  beyond  the  language  contained  in  the  contract 
itself.  But  if  the  very  words  of  a  contract  are  to  be  taken  as  a 
representation  of  facts,  which  estops  the  party  who  makes  the  obli- 
gation from  interposing  a  defence  inconsistent  with  that  represen- 
tation, then  all  contracts  must  be  deemed  valid  which  appear  to  be 
so  on  their  face,  and  not  only  usury,  but  duress  and  fraud,  can  no 
longer  be  alleged.     Such  is  not  the  rule  of  law."  ^ 

The  representation  or  concealment  must,  also,  in  all  ordinary 
cases,  have  reference  to  a  present  or  past  state  of  things  ;  for  if  a 
party  make  a  representation  concerning  something  in  the  future 
it  must  generally  be  either  a  mere  statement  of  intention  or  opin- 
ion, uncertain  to  the  knowledge  of  both  parties,  or  it  will  come  to 
a  contract,  with  the  peculiar  consequences  of  a  contract.  The 
point  is  well  illustrated  in  a  recent  case  ^  in  Massachusetts,  where 
the  plaintiff  sued  the  defendant  as  maker  of  a  promissory  note  ;  to 

1  22  N.  Y.  312.  8  Langdon    o.    Doud,    10    Allen,    433 

2  Mechanics'  Bank  v.  New  Haven  R.     (1865) ;  S.  C.  6  Allen,  423. 
Co.,  13  N.  Y.  599,  638. 
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•which  the  Statute  of  Limitations  was  pleaded.  The  plaintiff  intro- 
duced evidence  to  show  that  in  March,  1855,  the  defendant,  who 
then  lived  in  Massachusetts,  told  the  plaintiff  that  he  was  going  to 
California  in  about  a  month  from  that  time,  never  to  return,  and 
would  within  that  month  pay  the  note ;  and  that  he  left  for  Cali- 
fornia the  next  day,  and  remained  there  till  the  autumn  of  1858, 
when  he  returned  to  Massachusetts.  The  plaintiff  also  offered 
evidence  to  prove  that  he  was  induced  by  the  defendant's  state- 
ments to  believe  that  the  defendant  never  would  return  to  Massa- 
chusetts, and  therefore  did  not  bring  any  suit  during  his  absence, 
believing  that  the  defendant  intended  to  reside  in  California,  and 
that,  if  he  should  happen  to  return,  the  time  of  his  absence  would 
be  excluded ;  but  the  evidence  was  not  received. 

Having  stated  the  general  rule  in  respect  to  misrepresentations 
which  have  been  acted  upon,  Bigelow,  C.  J.,  speaking  for  the 
court,  further  observed :  "  Such  a  representation  is  sometimes, 
though  not  very  accurately,  said  to  operate  as  an  estoppel ;  but  its 
effect  is  rather  to  shut  out  a  party  from  offering  evidence  in  a  court 
of  justice,  contrary  to  previous  statements.^ 

"  Without  undertaking  to  define  the  nature  or  kind  of  representa- 
tions which  will  thus  operate  to  preclude  a  party,  we  think  it  very 
clear  that  the  statement  proved  at  the  trial  of  this  case,  which  the 
plaintiff  seeks  to  set  up  for  the  purpose  of  excluding  the  defence 
of  the  Statute  of  Limitations,  does  not  come  within  the  rule.  In 
the  first  place  it  does  not  appear  that  the  representation  made  by 
the  defendant  of  his  intention  to  abandon  his  domicile  in  Massa- 
chusetts, and  to  take  up  his  residence  in  California,  was  not  perfectly 
true  at  the  time  it  was  made,  and  that  he  did  not  make  it  in 
entire  good  faith,  and  with  the  purpose  of  carrying  it  into  execu- 
tion. This,  however,  may  not  be  a  decisive  consideration.  But, 
in  the  next  place,  it  was  a  representation  only  of  a  present  inten- 
tion or  purpose.  It  was  not  a  statement  of  a  fact  or  state  of  things 
actually  existing,  or  past  and  executed,  on  which  a ,  party  might 
reasonably  rely  as  fixed  and  certain,  and  by  which  he  might  prop- 
erly be  guided  in  his  conduct,  and  induced  to  change  his  position 
in  the  manner  alleged  by -the  plaintiff.  The  intent  of  a  party, 
however  positive  and  fixed,  is  necessarily  uncertain  as  to  its  ful- 
filment, and  must  depend  on  contingencies  and  be  subject  to  be 

1  Howard  v.  Hudson,  2  El.  &  B.  1  ;  Audenried  v.  Betteley,  5  Allen,  382 ; 
Plumer  v.  Lord,  9  Allen,  455. 
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changed  and  modified  by  s\ibsequent  events  and  circumstances. 
Especially  is  this  true  in  regard  to  the  place  of  one's  domicile.  On 
a  representation  concerning  such  a  matter  no  person  would  have 
a  right  to  rely,  or  to  regulate  his  action  in  relation  to  any  subject 
in  which  his  interest  was  involved  as  upon  a  fixed,  certain,  and 
definite  fact  or  state  of  things,  permanent  in  its  nature  and  not 
liable  to  change.  A  person  cannot  be  bound  by  any  rule  of  moral- 
ity or  good  faith  not  to  change  his  intention,  nor  can  he  be  pre- 
cluded from  showing  such  a  change,  merely  because  he  has  previ- 
ously represented  that  his  intentions  were  once  different  from  those 

which  he  eventually  executed The  reason  [of  the  doctrine 

of  estoppel]  wholly  fails  when  the  representation  relates  only  to 
a  present  intention  or  purpose  of  a  party,  because,  being  in  its 
nature  uncertain  and  liable  to  change,  it  could  not  properly  form 
a  basis  or  inducement  upon  which  a  party  could  reasonably  adopt 
any  fixed  and  permanent  course  of  action."  ^ 

The  difierence  between  estoppel  in  pais  and  contract  may  be 
thus  illustrated :  A  consigns  a  cargo  of  freight  by  B  from  New 
York  to  New  Orleans,  and  B  assures  A  that  the  freight  will  arrive 
at  New  Orleans  on  a  day  named.  A  makes  his  preparations 
to  receive  it  and  charters  a  steamer  to  take  it  on  the  day  named 
and  convey  it  up  the  Red  River.  The  cargo  is  not  delivered  to  A 
when  due,  and  he  brings  trover  against  B,  affirming  its  arrival  at 
New  Orleans  on  the  particular  day,  and  its  conversion  then  and 
there.  Will  B  be  estopped  to  deny  the  arrival  of  the  cargo  on  the 
day  alleged,  by  reason  of  his  representation  that  it  should  then 
arrive  ?  Certainly  not,  if  it  was  only  a  representation,  however 
strongly  made,  and  however  certain  it  may  be  that  he  acted  upon 
it  in  good  faith ;  and  for  the  reason  that  in  the  nature  of  things 
the  event  was  uncertain,— ^ it  was  a  mere  expression  of  intention, 
and  A  should  not  have  placed  such  implicit  reliance  uponthe  state- 
ment. The  event  was  future,  and  it  could  not  be  known ;  so  that 
the  case  differs  entirely  from  a  representation  concerning  past  or 
existing  facts. 

Nor  could  B  be  estopped  if  the  statement  had  gone  further,  and 
become  a  contract  that  the  goods  should  arrive  on  the  particular 
day.  The  case  would  then  be  simply  a  breach  of  contract,  for 
which  B  would  be  liable  in  a  proper  form  of  action ;  but  he  could 
not  be  compelled  to  pay  the  value  of  the  cargo,  on  the  ground 

1  So  Jordan  v.  Money,  5  H.  L.  Cas,  185. 
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that  he  was  estopped  to  deny  the  arrival  of  the  goods  at  the  time 
agreed  upon.  If  the  only  defence  B  had  was  the  subsequent 
arrival  of  the  cargo,  —  and  this  is  the  case  supposed,  —  the  effect 
of  estopping  him  to  deny  the  due  arrival  would  be  to  compel  him 
to  pay  the  value  of  the  goods  ;  so  that  the  plaintiff  would  gain  a 
great  advantage  by  suing  in  this  way  over  suing  for  the  breach  of 
contract.  For  in  the  latter  form  of  action  he  would  recover  only 
the  amount  of  actual  loss  sustained  by  the  non-arrival  of  the 
goods  on  the  day  agreed.^ 

In  the  case  of  estoppel  in  pais,  as  in  the  other  branches  of 
estoppel,  only  parties  and  their  privies  are  bound  by  the  represen- 
tation, and  only  those  to  whom,  the  representation  is  made  or 
intended  to  influence,  and  their  privies,  may  take  advantage 
of  the  estoppel.  If  the  act  was  res  inter  alios  acta,  there  will 
be  no  estoppel.^  This  appears  from  the  case  of  Regina  v.  Amber- 
gate,  &c.  Railway  Company.*  This  was  a  mandamus  to  compel 
the  defendants  to  proceed  with  the  building  of  their  railroad. 
Tlie  reply  was  that  their  capital  stock  had  not  been  subscribed, 
and  could  not  be  obtained,  and  that  they  were  forbidden  by  statute 
to  exercise  their  powers  in  the  mean  time.  To  this  the  answer  was 
made,  by  way  of  estoppel,  that  the  defendants  ought  not  to  be 
admitted  to  make  this  defence,  because  the  company  had  acted 
under  the  compulsory  clauses  of  their  charter  in  another  part  of 
the  line,  where  an  arbitration  had  taken  place  in  the  form  pre- 
scribed by  the  State. 

But  the  court  observed  that  this  was  res  inter  alios  acta,  and 
could  not  operate  as  an  estoppel  between  the  prosecutors  and  the 
defendants. 

It  is  held  that  the  acts  and  admissions  of  one  of  several  admin- 

1  The  distinction  between  contract  and  any  subsequent  action  brought  by  the  cred- 

estoppel  in  pais  was  thus  stated,  in  sub-  itor.     See  Harris  u.  Brooks,  21  Pick.  195. 

stance,  in  White  v.  Walker,  31   III  422,  ^  But  it  is  held  that  an  act  which  estops 

437  :    Though    a   promise   to  forgive    a  a  principal  will  estop  his  surety,    McCabe 

debt,  or  to  forbear  its  collection,  either  tern-  v.  Eaney,  32  Ind.  309.     But  even  in  the 

porarily  or  for  an  indefinite  period,  un-  case  of  a  compromise  by  deed  of  matters 

supported  by  any  consideration,  is  inef-  concerning  an  estate,  if  one  of  the  parties 

fectual  as  a  defence,  viewed  merely  as  an  is  merely  a  formal  party,  receiving  nothing 

agreement;  yet  if  the  surety  has  been  in-  under  the  deed,  he  will  not  be  estopped  to 

duced  by  such  an  assurance  to  neglect  any  make  a  claim  upon  the  estate  if  there  has 

of  the  means  which  might  have  been  used  been  no  concealment  or  imposition  practised 

for  his  indemnity,  the  promise  may  have  upon  the  other  parties.    Walker  u.  Walker, 

that  effect  as  an  estoppel  which  it  wants  as  9  Wall.  743. 

a  contract,  and  amount  to  a  defence  against  *  1  El.  &  B.  372. 
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istrators,  which  amount  to  an  estoppel  against  him,  will  work  an  es- 
toppel against  all.i  In  the  case  cited,  one  of  three  administrators 
had  been  presept  at  a  levy  by  an  officer,  and  did  not  object  to  it, 
and  afterwards  encouraged  the  sale  of  the  property.  Subsequently 
the  administrators  brought  a  joint  action  of  trespass  against  the 
ofiScer  for  making  the  levy  ;  and  the  court  held  that  it  could  not 
be  maintained. 

"  If  there  are  several  administrators,"  it  was  said,  "  they  are 
regarded  in  the  light  of  an  individual  person.  They  have  a  joint 
and  entire  interest  in  the  effects  of  the  intestate,  which  is  incapa- 
ble of  being  divided ;  and  in  case  of  death  such  interest  shall 
vest  in  the  survivor,  without  any  new  grant  from  the  court.  Acts 
done  by  one  of  several  executors  or  administrators  relating  to  the 
delivery,  sale,  or  release  of  the  testator's  or  intestate's  goods,  are 
the  acts  of  all.^  So,  two  of  three  executors  or  administrators 
may  compromise  a  claim  and  release  a  debtor  to  the  estate  without 
the  concurrence  and  contrary  to  the  wish  of  the  other."  ^ 

The  Supreme  Court  of  Massachusetts  have  expressed  the  opinion, 
in  a  dictum,  that  the  doctrine  of  estoppel  in  pais  has  no  applica- 
tion to  married  women  or  infants.*  A  married  woman,  it  was 
observed  in  Lowell  v.  Daniels,  "  can  make  no  valid  contract  in 
relation  to  her  estate.  Her  separate  deed  of  it  is  absolutely  void. 
Any  covenants  in  such  separate  deed  would  be  likewise  void.  If 
she  were  to  covenant  that  she  was  sole,  was  seized  in  her  own 
right,  and  had  full  power  to  convey,  such  covenant  would  avail  the 
grantee  nothing.  She  could  neither  be  sued  upon  them  nor 
estopped  by  them.  The  law  has  rendered  her  incapable  of  such 
contract,  and  she  finds  in  her  incapacity  her  protection,  her  safety 
in  her  weakness.  Her  most  solemn  acts,  done  in  good  faith,  and 
for  full  consideration,  cannot  affect  her  interest  in  the  estate,  or 
that  of  the  husband  and  children.  The  strongest  possible  exam- 
ple of  this  was  presented  in  the  case  of  Concord  Bank  v.  Bellis,^ 
in  which  it  was  held  that  where  an  estate  was  conveyed  to  a  married 
woman,  and  she  at  the  same  time  gave  back  a  deed  of  mortgage  to 

1  Camp  V.  MoBeley,  2  Fla.  171.  feme  was  conversant  with  the  faets.     See, 

^  Wheeler  v.  Wheeler,  9  Cowen,  34.  also.  Bank  of  United  States  v.  Lee,  13 

"  Murray  w.  Blatchford,  1  Wend.  583.  Peters,  107 ;  Drury  v.  Foster,  2  Wall.  24 ; 

*  Lowell  u.  Daniels,  2  Gray,  161,  168;  Glidden  w.   Strupler,   52  Penn.   St.  400; 

Bemis  u.  Call,  10  Allen,  512,  517.     So  in  Morrisonw.  Wilson,  13  Cal. 494;  Eangeley 

Delancey  v.  McKeen,  1  Wash.  C.  C.  354.  v.  Spring,  21  Maine,  130. 

But  it  did  not  appear  in  this  case  that  the        ^  10  Cush.  275. 
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secure  a  part  of  the  purchase-money,  such  deed  of  mortgage  was 
wholly  void.  And  we  think  a  married  woman  cannot  do  indirectly 
what  she  cannot  do  directly,  cannot  do  by  acts  in  pais  what  she 
cannot  do  by  deed,  cannot  do  wrongfully  what  she  cannot  do 
rightfully.  She  cannot  by  her  own  act  enlarge  her  legal  capacity 
to  convey  an  estate.  This  doctrine  of  estoppel  in  pais  would  seem 
to  be  stated  broadly  enough  when  it  is  said  that  such'  estoppel  is  as 
effectual  as  the  deed  of  the  party.  To  say  that  one  may,  by  acts  in 
the  country,  by  admission,  by  concealment,  or  by  silence,  in  effect 
do  what  could  not  be  done  by  deed,  would  be  practically  to  dis- 
pense with  all  the  limitations  the  law  has  imposed  upon  the  capa- 
city of  infants  or  married  women  to  alienate  their  estates." 

Parties  under  disability,  as  infants  and  married  women,  cer- 
tainly are  not  estopped  unless  their  conduct  has  been  intentional 
and  fraudulent.^  In  Schnell  v.  Chicago,  just  cited,  a  bill  was 
filed  to  restrain  the  defendants  from  setting  up  their  legal  title  to 
certain  land.  It  appeared  that  this  land  had  been  sold  to  a  party 
under  whom  the  plaintiff  claimed,  by  an  administrator,  for  the 
purpose  of  raising  money  to  educate  one  of  the  defendants,  then 
fifteen  years  old,  upon  whom  the  title  to  the  property  had  fallen 
by  descent.  The  minor,  it  further  appeared,  had  been  desirous  of 
being  educated,  and  with  her  consent  and  that  of  her  mother  the 
latter  was  offered  for  sale ;  and  the  purchaser,  before  buying, 
consulted  both  the  mother  and  daughter  as  to  their  wishes,  and 
they  expressed  their  consent  to  the  sale.  The  land  was  thereupon 
sold  for  what  was  then  deemed  a  fair  price,  and  the  proceeds  were 
partly  applied  to  the  education  of  the  minor,  and  partly  invested 
in  other  land,  in  her  name,  but  at  the  sole  direction  of  the  ad- 
ministrator. The  court  held  that  these  facts  were  insuflScient  to 
work  an  estoppel  upon  the  infant. 

Mr.  Justice  Lawrence,  in  delivering  judgment,  said :  "  Un- 
doubtedly an  infant  is  responsible  in  damages  for  his  torts  and 
frauds.  If  he  were  to  falsely  allege  himself  to  be  of  age,  for  the 
purpose  of  inducing  another  person  to  purchase  and  take  a  deed  of 

1  Kane  County  v.  Herrington,  50  111.  married  woman  is  not  estopped  by  confess- 
232;  Schnell».  Chicago,  38  111.  382;  David-  ing  a  judgment  from  afterwards  denying 
son  V.  Young,  lb.  146  ;  Rogers  v.  Hig-  that  the  debt  for  which  it  was  rendered  en- 
gins,  48  111.  211 ;  Schwartzt;.  Saunders,  46  ured  to  her  benefit.  Baines-  v.  Burbridge, 
111.  18  ;  Brown  v.  Coon,  36  111.  243 ;  Miles  15  La.  An.  628.  See  Patterson  v.  Fraser, 
V.  Leingerman,  24  Ind.  385 ;  McCoon  v.  5  La.  An.  586. 
Smith,  3  Hill,  147.    And  it  is  held  that  a 
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liis  lands,  he  would  be  liable  to  respond  in  damages  for  any  injury 
which  might  result  to  the  purchaser  in  consequence  of  the  deceit. 
Whether  he  would  be  estopped  in  a  court  of  chancery  from  dis- 
affirming such  a  conveyance  on  his  arriving  at  majority  is  a  ques- 
tion which,  upon  the  authorities,  is  by  no  means  clear.  There 
seems,  however,  to  be  only  a  technical  reason  why  the  doctrine  of 
equitable  estoppel  should  not,  in  such  cases,  be  applied  ;  and  in  a 
case  of  that  character,  we  should  be  strongly  inclined  to  hold  the 
infant  bound.  But  in  the  case  at  bar,  the  infant  made  no  false 
statement  to  the  purchaser,  and  perpetrated  no  fraud.  She  simply 
consented  to  the  sale  of  the  land  by  the  administrator.  Now  if  an 
infant  is  not  bound  by  the  solemn  and  deliberate  consent  mani- 
fested by  her  own  conveyance  of  her  land,  we  do  not  know  by 
what  process  of  reasoning  it  can  be  made  to  appear  that  she  is 
bound  by  her  parol  consent  that  another  shall  make  the  convey- 
ance. The  rights  acquired  by  Newhall,  under  a  sale  by  the  ad- 
ministrator with  the  consent  of  Margaret  [the  minor] ,  were  cer- 
tainly not  greater  than  if  she  had  made  the  sale  herself,  and  at 
the  same  time  given  her  own  deed  for  the  land.  Yet  such  a  sale 
and  conveyance,  unaccompanied  by  false  representations,  would 
have  given  Newhall  no  legal  or  equitable  title  which  Margaret 
would  not  be  at  liberty  to  disaffirm.  So  far  as  the  alleged  equitable 
estoppel  is  based  upon  the  consent  given  to  the  sale,  the  position  of 
the  appellant  is  clearly  untenable." 

In  a  recent  case  in  Indiana,^  it  appeared  that  an  infant  feme 
covert  joined  with  her  husband  in  conveying  her  land  to  a  rail- 
road company,  by  which  it  was  afterwards  conveyed,  without  her 
knowledge,  to  the  defendant.  About  ten  years  after  the  feme 
arrived  at  majority,  being  still  covert,  she  gave  notice  to  the 
defendant  of  her  intention  to  avoid  the  deed,  and  commenced  an 
action  to  recover  possession  of  the  land.  Some  slight  improve- 
ments had  been  made  upon  the  land  after  the  conveyance  made 
by  her ;  but  of  this  fact  she  was  ignorant.  She  had  resided  within 
four  miles  of  the  land  for  two  years  after  arriving  at  age,  and 
within  ten  miles  of  it  down  to  the  time  of  the  trial.  It  was  held 
that  she  was  not  estopped  to  claim  the  land. 

It  had  been  insisted,  the  court  observed,  that  the  deed  of  an 
infant  could  not  be  'avoided  in  the  hands  of  a  subsequent  grantee 
who  had  purchased  without  notice  of  the  minority  of  the  original 

^  Miles  V.  Lingerman,  24  Ind.  385  (1865). 
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grantor.  The  position  could  only  be  sustained  upon  the  doctrine 
of  estoppel,  for  the  grantor  could  convey  no  better  title  than  he 
had ;  and  some  act  must  be  done,  or  there  must  be  some  omission, 
by  the  minor,  after  reaching  majority,  resulting  in  an  injury  which 
would  render  the  avoidance  of  the  conveyance  a  fraud  upon  the 
person  in  possession.     Such  was  not  the  present  case. 

In  cases  of  fraud,  unmixed  with  contract,  however,  whether  by 
concealment  or  active  conduct,  it  is  pretty  well  settled,  in  opposi- 
tion to  the  doctrine  in  Massachusetts,  above  stated,  that  a  married 
woman  may  estop  herself  to  deny  the  truth  of  her  representation.^ 
In  the  case  first  cited,  it  appeared  that  a  contract  had  been  made 
for  the  erection  of  a  building  by  the  husband  upon  the  land  of  his 
wife,  and  with  her  knowledge  and  approbation.  Though  knowing 
what  was  going  on,  she  did  not  disclose  her  interest,  or  do  any- 
thing to  prevent  the  work  ;  and  the  court  now  held  that  she  was 
estopped  to  set  up  her  rights  in  defence  of  an  action  to  enforce  a 
mechanics'  lien  on  the  building. 

In  Connolly  v.  Branstler,^  it  appeared  that  the  wife,  at  a  public 
sale  of  the  land  of  her  husband,  announced  to  the  bidders  that  she 
would  not  claim  dower  against  any  person  who  should  purchase 
the  premises.  It  was  now  held  that  she  was  estopped  to  set  up 
her  claim  in  favor  of  one  who  had  bought  the  land  on  the  faith  of 
her  declaration. 

In  Drake  v.  Glover,^  the  jury  had  been  charged  that  if  the 
defendant,  a  feme  covert,  was  present  at  a  sale  of  her  property  by 
one  assuming  to  act  as  her  trustee,  and  assented  to  the  sale,  she 
was  estopped  to  deny  the  trustee's  authority ;  and  that  if,  without 
being  present,  she  knew  of  the  sale,  and  did  not  object  to  it,  she 
was  estopped  to  deny  its  validity.  The  court  held  the  first  charge 
correct,  and  the  second  incorrect ;  and  they  further  said  that  in 
case  the  sale  was  made  by  the  husband,  the  silence  must  be 
fraudulent,  and  not  the  result  of  marital  restraint.* 

In  McOuUough  v.  Wilson,^  the  wife  joined  the  husband  in  pro- 
curing a  third  person  to  purchase  an  invalid  mortgage  of  the  wife's 
separate  estate ;  and  it  was  held  that  both  parties  were  estopped  to 
deny  the  validity  of  the  mortgage. 

1  Schwartz    v.    Saunders,   46    111.   18;  8  Jui-.  N.  S.  415;  In  re  Lush,  Law  E.  4 

Connolly  v.  Branstler,  3  Bush,  702 ;  Wright  Ch.  App.  591. 
V.  Arnold,   14  B.   Mon.  638;    Davis  v.        ^  Supra. 
Tingle,  8  B.  Mon.  539  ;  Jones  v.  Kearney,        '  30  Ala.  382. 
1  Dru.  &  War.  134 ;  Vaughan  v.  Vander-        *  Wilks  v.  Kilpatrick,  1  Humph.  54. 
stegen,  2Drewry,  363;  Wright  u.  Leonard,        6  21  Penn.  St.  436. 
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In  a  recent  case  in  the  Supreme  Court  of  the  United  States,^  it 
■was  held  that  there  was  no  estoppel  upon  a  married  woman  where 
she  had,  with  her  husband,  signed  an  instrument  meant  for  a 
mortgage  of  her  separate  estate,  but  with  blanks  left  for  the 
mortgagee's  name  and  the  amount  for  which  it  was  to'^be  given, 
which  were  afterwards  filled  and  the  instrument  given  by  the 
husband  to  a  bona  fide  lender  of  money,  without  knowledge  of  the 
facts. 

But  it  is  held  that  an  action  cannot  be  maintained  at  law  on  a 
contract  made  with  a.  feme  covert  who  falsely  represented  herself  to 
be  sole  at  the  time ;  the  representation  in  such  case  not  operating 
as  an  estoppel.^  And  a  similar  doctrine  is  held  as  to  the  false 
representations  of  a  minor  as  to  his  age,  though  another  has  been 
induced  to  contract  with  him  on  the  faith  of  his  statements.^ 

In  the  case  first  cited,  where  a  married  woman  had  induced  the 
plaintiffs  to  loan  money  to  her  upon  a  false  representation  that  she 
was  a  single  woman,  and  to  recover  which  she  and  her  husband 
were  sued  upon  a  promissory  note  given  by  her  for  the  amount, 
the  court.  Pollock,  0.  B.,  said  :  "  A  feme  covert  is  unquestionably 
incapable  of  binding  herself  by  a  contract ;  it  is  altogether  void, 
and  no  action  will  lie  against  her  husband  or  herself  for  the  breach 
of  it.  But  she  is  unquestionably  responsible  for  all  torts  com- 
mitted by  her  during  coverture,  and  the  husband  must  be  joined 
as  a  defendant.  They  are  liable,  therefore,  for  frauds  committed 
by  her  on  any  person,  as  for  any  other  personal  wrongs.  But 
when  the  fraud  is  directly  connected  with  the  contract  with  the 
wife,  and  is  the  means  of  effecting  it,  and  parcel  of  the  same  trans- 
action, the  wife  cannot  be  responsible,  and  the  husband  sued  for  it 
together  with  the  wife. 

"  If  this  were  allowed,  it  is  obvious  that  the  wife  would  lose  the 
protection  which  the  law  gives  her  against  contracts  made  by  her 
during  coverture  ;  for  there  is  not  a  contract  of  any  kind  which  a 
feme  covert  could  make,  whilst  she  knew  her  husband  to  be  alive, 
that  could  not  be  treated  as  a  fraud.  For  every  such  contract 
would  involve  in  itself  a  fraudulent  representation  of  her  capacity 
to  sue.    Accordingly  it  has  been  held  in  the  case  cited  and  so 

1  Drury  u.  Foster,  2  Wall.  24.  Keb.  913;  Merriam  v.  Cunningham,   11 

2  Liverpool  Association  v.  Fairhnrst,  9     Cush.  40;  Burley  v.  Russell,  10  N.  H.  184, 
Ex.  422.  explaining  Fitts  v.  Hall,  9  N.  H.  441.    But 

8  Johnson  v.  Pye,  1  Sid.  258 ;  S.  C.  1     see  Kilgore  v.  Jordan,  17  Tex.  341. 


490  THE  LAW  OF  ESTOPPEL. 

much  commented  upon  during  the  argument,^  that  the  wife  could 
not  be  bound  in  such  a  case.  It  is  true  that  Twisden,  J.,  assigned 
another  reason,  viz.,  that  the  wife  having  represented  herself  to  be 
sole,  and  induced  the  plaintiff  to  marry  her,  it  was  a  felony  in  her, 
and  so  no  action  could  lie  till  the  felony  was  tried  ;  but  it  was  said 
that  if  the  wife  had  been  pardoned,  by  which  that  objection  was 
removed,  yet  it  seemed  the  action  would  not  lie,  and  the  reason 
was  that  it  sounded  in  contract."  ^ 

The  doctrine  of  this  case  will  explain  Glidden  v.  Strupler.^  In 
that  case  a  married  woman  has  executed  an  agreement  to  convey 
real  estate.  She  received  one  year's  interest  and  a  small  part  of 
the  purchase-money.  Possession  was  taken  under  the  agreement, 
and  iniprovements  made  with  her  knowledge  and  encouragement. 
But  the  court  held  that  these  facts  did  not  raise  an  estoppel 
against  the  feme  to  claim  the  land  ;  referring  with  approval  to  a 
prior  case  in  which  it  had  been  held  that  a  married  woman  was 
liable  only  for  torts  simpliciter.* 

'  The  weight  of  reason  and  authority,  then,  seem  to  establish  the 
proposition  that  a  married  woman  may  preclude  herself  from  deny- 
ing the  truth  of  her  representations,  but  only  in  the  case  of  pure 
torts  ;  and  that  if  her  conduct  is  so  connected  with  contract  that 
the  action  sounds  in  contract,  there  can  be  no  estoppel. 

We  have  considered  the  case  of  infants  to  some  extent,  and  have 
seen  that  an  infant  cannot  be  estopped  by  any  course  of  conduct 
which  would  not  work  an  estoppel  upon  a  married  woman  ;  that 
is,  he  can  only  be  estopped,  if  ever,  in  the  case  of  a  pure  tort. 
We  must  now  press  the  investigation  farther. 

Authorities  are  not  wanting  in  which  it  is  declared  that  the 
doctrine  of  estoppel  in  pais  has  no  application  whatever  to  infants.^ 

The  case  of  Brown  v.  McCune,  above  cited,  was  simply  the  case 
of  an  infant  who  had  falsely  represented  himself  to  be  of  age,  and 
thereby  obtained  the  goods  for  which  the  suit  was  brought.  It 
was  of  course  held  that  the  action  could  not  be  sustained ;  it 
sounded  in  contract. 

1  Cooper  V.  Witham,  1  Lev.  247 ;  S.  C.  Wilt  v.  Welsh,  6  Watts,  9 ;  Penrose  v. 
1  Sid,  375.  Curren,  3  Eawle,  351. 

2  The  same  doctrine  is  held  in  Keen  v.  ^  Brown  v.  MoCune,  5  Sandf.  224,  denied 
Coleman,  39  Penn.  St.  299  ;  Keen  v.  Hart-  in  Eckstein  v.  Frank,  1  Daly,  334 ;  Ackley 
man,  48  Penn.  St.  497.  v.  Dygert,  33  Barb.  176,  193;  Lackman  v. 

8  52  Penn.  St.  400.  See,  also,  Eumfelt  Wood,  25  Cal.  147,  153  ;  Norris  v.  Wait,  2 
V.  Clemens,  46  Penn.  St.  455.  Eich.  148.     See  McCoon  v.  Smith,  3  Hill, 

*  Keen  v.  Coleman,  supra.    See,  also,     147. 
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• 

The  court,  however,  say :  "  We  are  not  aware  that  any  case  has 
gone  the  length  of  holding  a  party  estopped  by  anything  he  has 
said  or  done  while  he  was  under  age  ;  and  we  think  it  would 
be  repugnant  to  the  principle  upon  which  the  law  protects  infants 
from  civil  liabilities  in  general.  It  is  true  that  courts  of  equity 
have  sometimes  refused  relief,  on  the  ground  of  fraud  or  suppres- 
sion of  the  parties  seeking  it,  while  they  are  minors  ;  and  we  do 
not  deem  it  necessary  to  dissent  from  those  decisions.  At  the 
same  time  we  are  clear  that  the  doctrine  of  estoppel  is  inapplicable 
to  infants.  In  nearly  every  case  where  litigation  has  ensued,  in 
consequence  of  the  contracts  of  infants,  such  contracts  have  been 
made  either  on  the  express  statement  or  the  tacit  assumption  that 
such  infants  were  of  full  age  ;  and  in  the  latter  instance,  the  sup- 
pression of  the  truth  is  as  base  as  the  falsehood  in  the  former. 
Yet  there  is  no  case  to  be  found  in  which  it  has  been  held  that  the 
infant,  on  such  a  statement  or  assumption,  was  bound  by  his  con- 
tract. If  he  were  thereby  estopped  from  denying  his  majority,  the 
contract  would,  of  course,  be  adjudged  valid  and  obligatory  upon 
him.  A  contrary  doctrine  would  overturn  the  whole  law  relative 
to  the  contracts  of  infants.  From  holding  that  an  infant  was 
estopped  by  a  falsehood  as  to  his  age,  the  next  step  would  be  to 
hold  him  estopped  by  a  suppression  of  the  fact  that  he  was  under 
age,  when  he  was  silent  on  that  point,  while  he  knew  that  the  party 

with  whom  he  was  contracting  supposed  him  to  be  of  age 

Then  if  we  hold  that  an  infant,  buying  merchandise  on  his  state- 
ment that  he  is  twenty-one  years  of  age,  is  bound  by  his  contract, 
we  must  next  hold  that  an  infant  executing  a  deed  or  mortgage 
of  his  real  estate  is  bound  by  it,  because  the  act  assumed  that  he 
was  legally  capable  of  executing  such  an  instrument,  and  he 
omitted  to  inform  the  grantee  that  his  age  incapacitated  him  from 
so  doing." 

It  will  be  noticed  that  the  court  speaks  only  of  the  case  of  con- 
tract, where  the  party  alleging  the  estoppel  is  dealing  directly  with 
the  infant,  and  omits  to  make  proper  inquiry.  This  is,  no  doubt, 
sound  law,  as  we  have  seen  ;  and  this  is  the  extent  of  the  author- 
ity of  the  case. 

In  the  second  case  cited,^  it  appeared  that  no  one  had  been 
influenced  by  the  representations  of  the  infant ;  and  the  case  is, 
therefore,  not  an  authority  for  the  statement  made  in  it  that  an 
infant  can  do  no  act  which  will  work  an  estoppel  upon  him. 
1  Acklej  V.  Dygert,  33  Barb.  176. 


492  THE  LAW  OF  ESTOPPEL. 

The  third  case  referred  to  ^  is  hardly  an  authority,  either,  for  so 
broad  a  proposition,  for  there  the  court  observed  that  the  facts  upon 
which  the  estoppel  of  the  infant  was  based  had  not  been  proved. 

In  Norris  v.  Wait,^  which  is  a  direct  authority  against  the 
estoppel,  the  court  admit  that  if  an  infant  be  guilty  of  a  fraud  and 
be  proceeded  against  ex  delicto,  he  will  be  answerable.^ 
-  (^  The  authorities,  on  the  other  hand,  are  not  few  or  obscure,  which 
maintain  the  proposition  that  if  an  infant,  of  years  of  discretion, 
having  a  right  to  an  estate,  permit  or  encourage  a  purchaser  to 
buy  it  of  another,  the  purchaser  will  hold  it  against  the  infant.* 

We  are  inclined  to  think  this  the  correct  doctrine ;  first,  by 
reason  of  the  analogy  between  this  case  and  that  of  married 
women,  above  considered.  We  are  not  aware  of  any  sound  dis- 
tinction between  the  effect  of  fraudulent  concealment  in  the  one 
case  and  in  the  other,  where  the  infant  has  attained  to  years  of 
discretion. 

In  the  second  place,  the  case  seems  to  be  embraced  by  the  gen- 
eral principle  that  infants,  like  married  women,  are  liable  for  their 
pure  torts ;  that  is,  for  torts  which  are  not  at  the  foundation  of,  or 
inseparably  connected  with,  contract.  Now  where  an  infant,  know- 
ing that  a  person,  ignorant  of  the  true  title,  is  dealing  with  another 
in  respect  to  his  (the  infant's)  property,  conceals  his  title,  and 
especially  if  he  also  encourages  the  transaction,  he  is  guilty  of  a 
wrong,  entirely  separate  and  distinct  from  the  contract  or  sale ; 
because  the  transaction  has  been  carried  on  with  a  third  person. 
Had  it  been  with  the  infant,  the  case  would  have  been  different ; 
the  representation  would  then  have  been  at  the  foundation  of  the 
affair,  and  the  other  party  would  be  bound  to  know  that  he  was 
dealing  with  an  infant. 

In  the  one  case,  it  is  a  representation  concerning  title,  upon 
which  the  party  may  well  rely  if  there  are  no  circumstances  cast- 
ing doubt  upon  its  truth ;  in  the  other  case,  it  is  a  representation 
concerning  age,  and  the  very  fact  that  the  party  is  dealing  with  a 
young  person  is  sufficient  to  put  him  on  inquiry])— 

1  Lackmau  v.  Wood,  25  Cal.  147.  72 ;  Thompson  v.  Simpson,  2  Jones  &  L. 

2  2  Kich.  148.  no ;  Stoiy,  Equity  Jur.  §  380.  See,  also, 
8  Wood  V.  Vance,  1  Nott  &  McC.  197.  Stokeman  v.  Dawson,  1  DeG.  &  S.  90 ; 
*  Sugden,  Vendors,  743  (14th  Eng.  ed.)  ;  Wright  v.  Snow,  2  DeG.  &  S.  321 ;  Unity 

Overton  v.  Banister,  3  Hare,  503 ;  Esron  Joint  Stock  Assoc.  ».  King,  3  DeG.  &.  J. 

V.  Nicholas,   1   DeG.  &  S.  118;  Hall  v.  63.     The  cases  in  chancery,  it  will  be  no- 

Timmons,  2  Rich.  Eq.  120;  Whittington  tioed,  are  more  strongly  in  favor  of  the 

V.  Wright,  9  Ga.  23 ;  Irwin  v.  MerrUl,  Dud.  estoppel  than  those  at  law. 
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If  these  views  are  correct,  it  is  clear  that  they  will  apply  as  well 
to  the  case  of  married  women ;  and  it  seems  to  us  that  the  same 
principles  must  determine  the  question  of  estoppel  in  both  cases. 

That  the  doctrine  of  privity  prevails  here  was  determined  in 
Wood  V.  Seely.^  In  this  case  one  Shoemaker,  under  whom  the 
plaintiff  claimed,  had  been  induced  by  the  defendant  to  purchase 
and  pay  the  full  value  of  certain  laud  upon  the  representation  that 
the  defendant  had  no  interest  in  the  land.  It  was  now  contended 
on  behalf  of  the  latter,  in  support  of  a  claim  of  interest  in  the 
land,  that  the  estoppel  was  personal,  and  that  Shoemaker  alone 
could  avail  himself  of  it ;  but  the  court  held  otherwise. 

Denio,  C.  J.,  in  delivering  judgment,  said :  "  I  am  of  opinion, 
on  the  contrary,  that  the  plaintiff,  or  the  owner  of  the  land  under 
Shoemaker's  title,  holding  under  mesne  conveyances  from  him,  is 
equally  entitled  to  avail  himself  of  the  equitable  bar.  In  some  of 
the  cases  referred  to,  relief  was  given  to  the  grantee  of  the  party 
defrauded.  Such  was  the  case  of  Town  v.  Needham.^  In  Jones 
V.  Powell,^  where  a  right  of  dower  was  relieved  against,  on  the 
ground  that  a  collateral  compensation  had  been  made  by  the  testa- 
mentary trustees  of  the  husband,  the  party  to  whom  the  relief  was 
adjudged  was  a  grantee  of  the  immediate  purchaser.  Estoppels 
by  record  and  by  deed,  as  is  well  known,  run  in  favor  of,  and 
against,  the  privies  in  estate  of  the  immediate  parties  to  the  estop- 
pel, as  well  as  for  and  against  the  parties  personally ;  and  I  see  no 
reason  why  estoppels  in  pais  should  not  be  within  the  rule,  as  they 
clearly  are  within  its  principle.  Cases  of  dedication  often  rest 
upon  the  principle  of  estoppels  in  pais ;  it  being  considered  frau- 
dulent on  the  part  of  one  dedicating  his  land  to  public  uses  to 
retract,  to  the  prejudice  of  parties  who  have  purchased  on  the  faith 
of  such  dedication.  It  has  frequently  been  held  that  the  estoppel 
attaches  itself  to  the  land,  and  can  be  asserted  on  behalf  of  the 
grantee  of  the  immediate  purchaser."  * 

The  doctrine  is  illustrated  also  in  Parker  v.  Crittenden.^  In 
this  case  the  plaintiff  bought  a.  hack  in  the  possession  of  a  third 
person,  as  belonging  to  him.  The  real  owner  was  present,  and 
assented  to  the  sale.     Subsequently  it  was  attached  as  his,  in  the 

1  32  N.  Y.  105.  town  V.  Cowen,  4  Paige,  510;   Child  u. 

2  3  Paige,  545.  Cbappell,  9  N.  Y.  246. 
8  6  Johns.  Ch.  194.  6  37  Conn.  148. 

«  HilU  V.  Miller,  3  Paige,  254 ;  Water- 
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hands  of  the  plaintiff,  who  now  brought  repleyin.  The  court  held 
him  entitled  to  recover. 

The  defendants,  it  was  remarked,  by  claiming  through  the  owner 
under  the  attachment,  were  privies  in  estate  with  him,  and  bound 
by  the  same  estoppel. 

If  the  representation,  however,  has  been  procured  by  fraud, 
there  will  be  no  estoppel  upon  the  party  making  it,  it  would  seem, 
though  he  made  it  with  the  full  intention  that  it  should  be  acted 
upon.i  In  Wilcox  v.  Howell,  just  cited,  an  action  was  brought  to 
foreclose  a  mortgage,  executed  by  the  defendant  to  one  Picard, 
and  by  him  assigned  to  the  plaintiff.  It  was  proved  that  the  mort- 
gage had  been  procured  by  fraud  ;  but  it  also  appeared  that  the 
defendant  had  given  a  certificate,  which  was  delivered  to  the  plain- 
tiff with  the  mortgage,  that  the  security  had  been  given  "  for  a 
good  and  valid  consideration  to  the  full  amount  thereof,  and  that 
the  same  was  subject  to  no  offset  or  defence  whatever."  But  it 
appeared  that  this  certificate  had  also  been  procured  by  the  mort- 
gagee by  fraud,  and  that  it  was  not  given  to  induce  the  plaintiff  to 
buy  the  mortgage'or  to  enable  the  mortgagee  to  negotiate  it ;  on 
the  contrary,  it  was  given  with  the  understanding  that  he  should 
not  negotiate. 

The  court  of  course  held  that  the  defendant  was  not  estopped  to 
deny  the  truth  of  the  representation  made  in  the  certificate.  But 
suppose  it  had  been  proved  that  the  certificate  had  been  given 
to  the  mortgagee  in  the  presence  of  the  assignee,  and  with  the  full 
intention  that  the  latter  should  act  upon  the  representation,  and 
that  the  assignee  was  ignorant  of  the  fraud  in  procuring  the  cer- 
tificate, would  the  mortgagor  then  be  estopped  to  deny  the  truth 
of  the  statement  made  ?  It  would  seem  not ;  for  the  estoppel 
rests  on  the  assumption  that  the  party  against  whom  it  is  alleged 
has  acted  freely  and  with  full  knowledge  of  the  circumstances ; 
and  this  assumption  seems  to  fail  where  the  mortgagor  has  been 
deceived  into  the  belief  that  the  mortgage  has  been  given  for 
value.  The  security  may  have  been  given  for  some  supposed 
liability  which  future  events  may  have  shown,  as  matter  of  fact, 
did  not  exist,  but  which  at  the  time  he  may  have  had  every  reason 
to  believe  was  real  and  undischarged.  If  the  mortgagee  in  such 
case  has  procured  the  certificate  or  statement  by  a  fraudulent  sup- 

1  Wilcox  V.  Howell,  44  N.  Y.  398 ;  S.  C.  138  ;  Holden  v  Putnam  Fire  Ins.  Co.,  46 
44  Barb.  396.   See  Eoe  v.  Jerome,  18  Conn.    N.  Y.  1. 
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pression  of  the  facts,  the  mortgagor,  in  making  the  representation, 
acts  in  ignorance,  and  should  not  be  bound. 

So,  too,  if  the  transaction  itself  has  been  brought  about  in  mutual 
fraud,  the  party  claiming  the  benefit  of  the  estoppel  will  fail.^  The 
case  first  cited  was  assumpsit  for  goods  and  moneys,  to  which  the 
defendant  pleaded  a  release.  The  plaintiff  replied  that  the  release 
had  been  obtained  by  fraud.  There  was  a  rejoinder,  de  iriguria.  It 
appeared  that  the  defendants,  being  indebted  to  various  parties,  — 
the  plaintiff  among  others,  —  had  entered  into  a  composition  deed 
with  them.  The  plaintiff  refused  to  join  unless  the  defendants 
would  agree  to  give  him  a  higher  rate  than  the  rest  in  the  divi- 
dends ;  and  this  was  agreed  upon  without  the  knowledge  of  the  other 
creditors.  As  an  inducement  to  this  arrangement,  the  defendants 
had  stated  to  the  plaintiff  that  no  such  preference  had  been  given 
to  any  one  else,  and  this  was  false.  The  plaintiff  had  received 
securities  of  the  defendants  for  the  agreement.  It  was  held  that 
the  plaintiff  could  not  allege  the  deception.^ 

"  Here,"  said  Erie,  J.,  "  the  plaintiff,  having  received  the  com- 
position and  the  value  of  the  preference,  which  was  a  fraud  upon 
the  other  creditors,  is  seeking  to  gain  a  further  exclusive  advan- 
tage to  himself,  also  in  fraud  of  them,  by  suing  for  the  balance  of 
his  original  debt,  after  allowing  for  the  composition  and  the  value 
of  the  preference,  and  claims  to  avoid  his  release  on  the  ground 
that  he  was  induced  by  the  defendants  to  believe  that  he  alone 
was  fraudulently  preferred,  whereas  some  other  creditors  had  also 

obtained  some  unjust  advantage But  a  deed  is  not  to  be 

avoided  on  the  ground  of  a  fraudulent  misrepresentation,  unless  the 
matter  misrepresented  was  a  material  inducement  to  the  execution 
of  the  deed  ;  in  other  words,  unless  the  matter  was  such  as  in  case 
of  a  simple  contract  would  be  substantially  the  consideration  of  the 
contract.  Here  the  representation  relied  on  is  not  of  this,  nature. 
The  exclusion  of  others  from  a  preference  is  no  direct  advantage 
to  the  plaintiff;  and,  the  whole  stipulation  for  a  preference  being  a 
fraud  on  the  part  of  the  plaintiff  towards  other  creditors,  no  part  of 
it  can  be  legally  relied  on  by  him  as  forming  a  material  inducement 
for  his  deed.    It  could  not  form  any  part  of  a  legal  consideration." 

The  estoppel  will  also  be  strictly  limited  to  the  representation 
made.^   In  the  case  cited,  a  sheriff,  having  a  writ  comnvanding  him 

1  Mallalieu  v.  Hodgson,  16  Q.  B.  689 ;  =  Dunston  v.  Paterson,  2  Com.B.  N.  S. 
Goodall  V.  Lowndes,  6  Q.  B.  464.  495. 

^  Wightman,  J.,  dissenting. 
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to  take  the  body  of  a  certain  person,  took  the  plaintiff,  upon  a  rep- 
resentation by  her  that  she  was  the  person  named  in  the  writ ; 
but  he  retained  her  in  custody  after  notice  that  she  was  not  the 
party  intended.  The  court  held  that  though  the  plaintiff  might 
be  estopped  by  her  conduct  from  suing  the  sheriff  for  the  original 
arrest,  she  was  not  estopped  to  maintain  an  action  against  him  for 
retaining  her  in  custody  after  notice  that  she  was  not  the  person 
named  in  the  writ. 

The  case  of  Tilton  v.  Nelson  ^  is  important  as  showing  what 
the  representation  embraces,  and  how  far  the  estoppel  extends. 
In  this  case,  one  Marks,  the  plaintiff's  ancestor,  having  mortgaged 
certain  premises  to  loan-commissioners,  and  being  unable  to  pay 
the  debt,  and  a  sale  being  about  to  take  place,  requested  a  certain 
bank,  which  held  a  judgment  against  him,  to  buy  the  land  and, 
by  selling  the  same  in  parcels,  pay  off  the  judgment  and  the  pur- 
chase price  of  the  land  under  the  mortgage  sale.  This  was  done, 
and  Marks  attorned  to  the  bank,  and  then  to  the  purchasers 
of  the  various  parcels,  and  continued  to  act  upon  the  arrange- 
ment during  his  lifetime ;  and  his  widow  subsequently  recog- 
nized the  validity  of  the  transaction.  The  court  held  the  plaintiff 
estopped  to  dispute  the  validity  of  the  proceedings  of  the  com- 
missioners, and  thereby  claim  the  land  as  against  the  bank  and  its 
privies. 

Mr.  Justice  Strong,  at  the  special  term :  "  There  was  not  any 
direct  assertion  that,  so  far  as  related  to  the  proceedings  of  the 
commissioners,  all  was  right.  But  the  rule  is  very  clear  and 
proper  that  one  is  concluded,  not  only  by  what  he  does  or  says, 
but  by  the  natural  and  reasonable  inference  from  his  declarations 
or  conduct.  Were  it  otherwise,  a  party  might  mislead  another  to 
his  great  prejudice  by  artful  simulation.  The  inferences  should,  of 
course,  be  natural,  and  not  far-fetched.  Where  advice  is  given  as 
to  future  conduct,  the  counselled  has  a  right  to  suppose  that  his  ad- 
viser has  not  only  the  requisite  knowledge  of  the  facts  which  would 
render  the  proposed  measure  expedient,  but  that  he  is  not  aware  of 
any  circumstance  that  would  operate  prejudicially.  In  this  case,  the 
request  that  the  bank  should  purchase  at  the  commissioners'  sale 
clearly  indicated  that  their  proceedings  had  been  regular,  and  that 
the  resulting  title  would  be  valid.  It  may  be,  as  the  counsel  for 
the  plaintiff  contended  on  the  argument,  that  this  involved  a  legal 

1  27  Barb.  595. 
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inference.  And  I  am  inclined  to  think,  with  him,  that  the  ex- 
pression of  an  opinion  upon  a  matter  of  law  does  not  conclude  the 
party  making  it,  although  it  may  influence  action  towards  himself, 
or  relative  to  his  affairs,  by  another.'  When  the  facts  are 
known,  every  one  must  abide  by  his  own  inferences.  But  when 
the  facts  are  not  known,  the  assertion  of  a  general  conclusion, 
although  it  may  involve  legal  questions,  includes  all  the  facts 
necessary  to  sustain  it,  certainly  all  which  may  reasonably  be 
supposed  to  be  within  the  personal  knowledge  of  the  informant. 
Here  the  advice  would  have  been  wrong,  had  not  the  proceedings 
of  the  commissioners  been  in  fact  such  as  the  statute  required.  I 
think  I  am  safe  in  concluding  that  the  advice  given  by  Marks  in 
this  case,  under  all  the  circumstances,  clearly  indicated  a  knowl- 
edge of  the  proceedings  of  the  commissioners  in  reference  to  the 
proposed  sale  of  the  property,  and  was  in  effect  an  assertion  that 
they  had  taken  all  the  requisite  preliminary  steps  to  render  such 
sale  effectual ;  that  it  influenced  the  bank,  through  its  agent,  to 
make  the  purchase  ;  and  that  it  would  be  prejudicial  to  the  bank, 
or  its  privies,  to  allow  the  title,  which  was  acquired  mainly 
through  such  advice,  to  be  controverted.  It  is  precisely  under 
such  circumstances  that  the  doctrine  of  estoppel  in  pais  does  and 

should  apply It  has  been  held  in  many  cases  that  a  party  is 

bound  by  his  silence  when  in  fairness  he  ought  to  have  spoken ;  as 
in  the  familiar  instance  where  one  erects  an  expensive  building  on  ' 
the  land  of  another,  near  their  division  line,  and  the  owner,  seeing  , 
it,  makes  no  objection  ;  or  where  one  sees  a  counterfeit  note,  signed 
with  his  name,  sold  to  another  without  disclosing  the  forgery  ;  or 
where  the  actual  owner  of  goods  stands  by  and  allows  another  to 
treat  them  as  his  own,  by  which  means  a  third  person  is  induced  ^ 
to  purchase  them  bona  fide,  the  former  cannot  recover  them  from 
the  purchaser." 

This  judgment  was  affirmed  at  the  general  term.  Bmott,  J., 
speaking  for  the  court,  now  said :  "  It  might  be  material,  in  some 
aspects  of  the  case,  to  know  precisely  how  and  when  the  irregular- 
ity occurred  which  the  plaintiff  relies  upon  to  defeat  the  defend- 
ant's title,  but  which  the  defendant  contends  that  Marks,  the 
mortgagor,  must  be  presumed  to  have  known,  and  has  estopped 
himself  and  his  heirs  or  assigns  from  asserting.  But  it  is  probably 
sufficient  to  dispose  of  the  case  to  assume,  as  both  parties  seem  to 

1  See  Brewster  v.  Striker,  2  Comst.  19 ;  Sexey  v.  Adkison,  40  Cal.  408. 
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have  done,  that  by  some  irregularity  or  failure  of  the  loan  com- 
missioners the  title  which  they  could  and  did  give  to  the  bank  at 
the  sale  under  Marks's  mortgage  was  rendered  defective.  The 
answer  was  that  Marks  knew  all  the  facts  and  circumstances  at- 
tending the  sale,  but  not  that  he  knew  or  believed  that  the  title 
was  imperfect.  If,  however,  he  knew  all  the  facts,  then  his  ig- 
norance, if  he  was  ignorant  of  his  rights  to  any  extent,  was  of  the 
rules  or  principles  of  law  which  would  control  the  case.  •  For 
instance,  he  may  have  been  aware,  as  a  matter  of  fact,  that  some  of 
the  proceedings,  or  the  sale  itself,  had  been  by  one  commissioner 
only,  but  he  may  have  been  ignorant  that  this  would  affect  the 
validity  of  the  title.  And  thus  the  question  is  presented  whether 
ignorance  of  the  law  will  prevent  the  application  of  the  rule  of 
equitable  estoppel ;  for  I  think  this  is  a  fairer  statement  of  the 
question  than  to  put  it,  as  was  done  by  the  plaintiflTs  counsel 
before  us,  whether  the  acts  and  assertions  of  Marks  were  not  the 
mere  assertion  of  a  conclusion  of  law.  The  conduct  of  Marks 
cannot  be  considered  as  merely  the  statement  of  an  opinion  upon 
the  known  facts  of  the  case.  It  was  a  course  of  conduct  by  which 
the  Westchester  County  Bank  was  directly  requested  and  induced 
to  take  the  deed  under  which  the  defendant  claims.  Marks  is  not 
alleged  to  have  expressed  any  opinion  upon  the  validity  of  the  acts 
of  the  commissioners^  but  knowing  precisely  what  those  acts 
were,  he  encouraged  and  induced  the  bank  to  buy  his  lands  in  the 
proceeding  of  which  they  were  a  part.  He  may  or  may  not  have 
been  ignorant  of  the  rules  of  law  applicable  to  the  case.  It  would 
be  difficult,  if  not  impossible,  especially  at  this  length  of  time,  to 
show  whether  he  really  understood  his  rights  correctly  in  this 
respect  or  not.  But  whether  he  did  or  not,  I  think  when  he  or 
those  privy  to  him  in  blood  or  estate  seek  to  controvert  the  title 
thus  made,  and  to  avoid  the  estoppel  alleged  against  them,  they 
encounter  two  principles  of  law  which  were  distinctly  applied  by 
Chancellor  Kent  in  the  case  which  I  have  cited,^  —  a  case  in  some 
respects  stronger  for  the  legal  title  than  the  one  before  us,  —  and 
where  the  chancellor  expresses  the  opinion  that  the  defendant  had 
really  been  ignorant  of  his  legal  rights.  The  first  of  these  prin- 
ciples is,  that  when  a  party  procures  or  even  acquiesces  in  the  dis- 
position of  his  property  by  another  under  colpr  of  title  and  pre- 
tending to  title,  he  shall  be  bound  by  such  disposition,  and  shall 
'  Storrs  V.  Barker,  6  Johns.  Ch.  166. 
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be  presumed  to  know  the  law,  so  far  as  it  is  applicable  to  the  case. 
The  other  is,  that  even  if  he  shows  that  he  was  really  ignorant  of 
the  law,  and  acted  in  that  ignorance,  still  the  maxim  Ignorantia 
legis  neminem  excusat  will  apply  in  favor  of  the  other  party." 

In  Duncan  v.  Stewart,^  an  action  was  brought  by  Stewart  as  in- 
dorsee of  a  promissory  note  of  which  the  defendants  and  appellants 
were  makers.  The  defendants  proved,  at  the  trial,  that  the  note 
had  been  given  for  the  price  of  a  slave  which  one  of  the  defendants 
had  purchased  at  a  public  sale  made  by  Davis,  the  payee  of  the 
note,  as  administrator  of  the  plaintiff,  under  an  order  of  court. 
They  further  proved  that  letters  of  administration  had  been  taken 
out  by  Davis  upon  the  estate  of  the  plaintiff,  who  had  not  been 
heard  from  for  eight  or  ten  years,  and  who  was  supposed  to  be 
dead ;  that  Stewart  subsequently  appeared,  made  inquiries  after 
his  property,  and  received  the  note  in  question  from  Davis.  The 
plaintiff  had  judgment. 

One  of  the  positions  taken  by  the  defendants  on  the  argument, 
with  the  answer  of  the  court,  was  thus  stated  by  Goldthwaite,  J. : 
"  A  technical  principle  is  invoked  in  behalf  of  the  appellants,  and 
it  is  urged  that,  as  the  record  shows  that  Davis,  the  payee,  took 
out  letters  of  administration,  and  made  the  sale  in  his  representa- 
tive capacity,  and  the  note  was  given  upon  this  sale,  Davis  is  con- 
cluded from  denying  that  he  was  administrator,  or  from  recovering 
in  an  action  brought  in  his  own  name  upon  the  contract,  as  if  made 
to  himself  personally;  that  the  appellee,  as  his  privy  by  assign- 
ment, occupies  no  better  position,  and  the  note  in  this  respect 
must  be  regarded  as  assets,  and  therefore  no  title  or  right  of  action 
could  be  derived  from  the  assignment.  Conceding,  as  to  this  argu- 
ment, that  the  administrator  could  not,  by  virtue  of  his  authority, 
assign  a  note  which  was  assets  of  the  estate  he  represented,  so  as 
to  invest  the  assignee  with  the  legal  title,  the  question  is,  whether 
Davis,  upon  the  facts  as  we  have  stated  them,  would,  in  a  suit 
upon  the  note,  be  concluded  from  showing  that  it  was  not  assets. 
As  to  the  proceedings  of  the  court  which  granted  the  letters  and 
ordered  the  sale,  as  there  was  no  jurisdiction,  these  acts  amount 
to  nothing,  and  Davis  would  not  be  bound  by  them,  any  more  than 
a  plaintiff  would  be  bound  by  a  judgment  in  his  favor,  rendered  by 
a  court  which  had  not  power  to  take  cognizance  of  the  case.  But 
is  he  concluded,  without  reference  to  the  action  of  the  court,  be- 

1  25  Ala.  408. 
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cause  he  made  the  sale  in  his  representative  character  ?  It  is  true, 
that  where  one  assumes  to  act  in  a  particular  capacity,  he  will  be 
estopped  from  denying  the  position  he  has  taken,  when  such  denial 
will  operate  to  defeat  rights  attaching  to  the  contract  itself,  —  the 
law  regarding  his  assumed  character  as  a  real  one,  so  far  as  it 
enters  into  it ;  but  we  do  not  understand  the  doctrine  of  estoppel 
to  extend  to  matters  affecting  the  remedy  only,  entirely  foreign  to 
and  disconnected  from  the  contract,  or  the  character  with  which 
it  was  entered  into  by  the  contracting  parties.  Here  the  rights  of 
the  appellants,  growing  out  of  the  purchase,  have  no  legitimate 
connection  with,  and  are  not  in  the  slightest  degree  affected  by,  the 
fact  whether  it  was  assets  or  not.  They  can  assert  all  the  rights 
arising  from  the  contract  by  way  of  defence  precisely  the  same  as 
if  the  note  was  assets  and  had  not  been  transferred,  and  can  avail 
themselves  of  every  equity  against  the  assignee  equally  as  against 
the  assignor.  As  there  was  nothing  that  forbade  the  plaintiff  be- 
low from  showing  that  the  note  was  not  assets,  and  as  the  neces- 
sary proof  was  made  upon  this  point,  the  assignment  invested 
Stewart  with  the  legal  title." 

The  estoppel  may  also  arise,  as  we  have  intimated,  from  passive 
conduct.  The  doctrine  of  Pickard  v.  Sears  was  soon  after  brought 
before  the  same  court.^  The  case  referred  to  was  an  action  of 
trover  for  goods,  the  fittings  and  furniture  of  a  public  house.  The 
plaintiff,  being  owner  of  the  goods,  demised  them  to  one  Durham, 
who  thereupon  became  tenant  of  the  house  to  third  parties  under 
an  agreement,  made  in  the  plaintiff's  presence,  giving  his  landlords 
a  lien  on  the  goods.  The  landlords,  however,-  did  not  know  that 
the  plaintiff  was  owner  of  the  property,  nor  did  they  know  of  the 
arrangement  with  Durham ;  and  nothing  was  said  or  done  to 
apprise  them  of  these  facts.  Subsequently  Durham  sold  the  fittings 
and  furniture  to  the  defendant  without  the  plaintiff's  knowledge, 
and  the  defendant  purchased  in  good  faith,  and  in  ignorance  of  the 
plaintiff's  title,  and  thereupon  became  tenant  under  Durham's 
landlords.  The  court  held  that  the  action  could  not  be  main- 
tained. 

Lord  Denman,  0.  J.,  said :  "  Pickard  v.  Sears  was  in  my  mind 
at  the  time  qf  the  trial,  and  the  principle  of  that  case  may  be 
stated  even  more  broadly  than  it  is  there  laid  down.  A  party  who 
negligently  or  culpably  stands  by  and  allows  another  to  contract 

1  Gregg  V.  "Wells,  10  Ad.  &  E.  90. 
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on  the  faith  and  iinderstanding  of  a  fact  which  he  can  contradict, 
cannot  afterwards  dispute  that  fact  in  an  action  against  the  person 
whom  he  has  himself  assisted  in  deceiving." 

Silence  was  held  to  have  worked  an  estoppel  in  the  case  of 
Niven  v.  Belknap.^  This  was  a  bill  quia  timet,  under  the  follow- 
ing circumstances :  The  plaintiff,  Niven,  had  applied  to  the 
defendant,  Belknap,  to  purchase  a  farm,  then  in  the  possession 
of  Belknap,  and  was  informed  by  him  that  a  third  person,  who 
held  a  mortgage  from  him  (Belknap)  iipon  the  farm  to  nearly  its 
value,  had  the  disposal  of  the  property.  The  defendant  then 
went  with  the  plaintiff  to  the  mortgagee,  and  an  arrangement 
was  made  between  him  and  the  plaintiff,  in  the  presence  of  the 
defendant,  for  the  absolute  purchase  of  the  farm,  and  the  mort- 
gagee thereupon  executed  a  conveyance  in  fee  to  the  plaintiff, 
who  afterwards  took  possession  as  owner,  and  made  considerable 
improvements  on  the  land.  Subsequently  the  defendant,  the 
mortgagor,  made  an  absolute  conveyance  of  the  land  to  his  son, 
who  was  a  neighbor  of  the  plaintiff;  and  the  father  and  son  were 
now  proceeded  against,  with  a  prayer  that  they  might  be  compelled 
to  discover  any  pretended  title  to  the  land,  and  required  to 
renounce  the  same,  or  be  perpetually  enjoined  from  asserting  it. 
The  bill  was  sustained  by  the  Court  of  Errors. 

The  opinion  of  the  court  was  delivered  by  Thompson,  J.,  who 
observed :  "  Though  it  does  not  appear  positively  from  this  testi- 
mony that  Belknap  took  any  active  agency  in  this  negotiation,  yet 
his  presence  and  silence  are  equally  efficacious  and  binding  upon 
him,  if  the  complainant  was  thereby  misled  and  deceived.  There 
is  an  implied  as  well  as  an  express  assent ;  as  where  a  man  who 
ha|  a  title,  and  knows  it,  stands  by  and  either  encourages  or  does 
not  forbid  the  purchase,  he,  and  all  claiming  under  him,  shall  be 
bound  by  such  purchase.^  It  is  very  justly  and  forcibly  observed 
by  a  writer  on  this  subject,^  that  there  is  a  negative  fraud  in 
imposing  a  false  apprehension  on  another  by  silence,  where  silence 
is  treacherously  oppressive.  In  equity,  therefore,  where  a  man  has 
been  silent  when  in  conscience  he  ought  to  have  spoken,  he  shall 
be  debarred  from  speaking  when  conscience  requires  him  to  be 
silent."  * 

1  2  Johns.  573.  *  See,  also,  Hall  v.  Fisher,  9  Barb.  17, 

2  Fonbl.  161.  31;  Parkhurstw.  Van  Courfland,  14  Johns. 
'  Roberts,  Frauds,  130.  15,  43  ;  Malln  v.  Malin,  1  Wend.  625,  666  ; 
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Silence  was  held  to  have  worked  an  estoppel  in  the  late  case  of 
Hope  V.  Lawrence.^  In  this  case  the  defendants  were  instructed, 
according  to  the  plaintiff's  testimony,  to  sell  certain  gold  of  his  in 
their  possession  if  it  reached  a  premium  of  217  per  cent  on  a  cer- 
tain day.  It  did  reach  that  point,  and  was  very  firm  at  the  time, 
and  the  defendants  thought  best  not  to  sell  under  the  circum- 
stances, and  so  stated,  in  answer  to  the  plaintiff's  inquiry  on  the 
next  day,  on  the  morning  of  which  gold  had  advanced  to  220. 
Two  or  three  days  later,  gold  having  in  the  mean  time  fallen  below 
217,  the  plaintiff  wrote  the  defendants,  "I  took  a  note  of  your 
reply  [above  mentioned] ,  and  determined  to  wait  the  future  course 
of  the  market  before  writing  to  you."  The  price  of  gold  kept  fall- 
ing for  several  days,  and  the  defendants  sold  it  at  207|  premium. 
The  plaintiff  now  sought  to  hold  the  defendants  for  their  failure  to 
sell  at  the  time  first  mentioned.  The  court,  however,  held  that 
he  was  estopped  by  his  conduct. 

"  The  effect  of  the  omission  of  the  plaintiff,"  said  Leonard,  P.  J., 
"  when  he  inquired  the  next  day  of  the  defendants  if  they  had  sold, 
to  notify  them  that  his  instructions  were  absolute  to  sell  ^  if  the 
price  reached  217,  was  to  put  them  into  a  feeling  of  security,  and 
involve  them  in  further  loss,  if  the  price  of  gold  continued  to  de- 
cline. The  whole  risk  of  the  market  was  on  them,  while  the  plain- 
tiff enjoyed  the  advantage  to  accrue  in  case  the  price  advanced  up 
to  or  above  the  limit  of  217.  The  plaintiff  was  aware  of  this,  if  he 
had  given  absolute  instructions  to  sell  at  a  price  which  the  market 
had  touched.     His  letter  shows  that  he  knew  precisely  how  the 

Adams  v.  Rockwell,  IS  Wend.  285,  317  ;  becomes  suggestlye  In  the  seeming  security 
Otis  u.  Sill,  8  Barb.  102  ;  Chautauque  Bank  it  leads  to.  He  who  is  led  by  such  a  si- 
V.  White,  6  Barb.  589  ;  Eailroad  Co.  u.  lence,  ignorantly  or  innocently,  to  rest  i^on 
Dubois,  12  Wall.  47  ;  Rubber  Co.  v.  Good-  his  title,  believing  it  to  be  secure,  and  to 
year,  9  Wall.  788.  In  Chapman  v.  Chap-  expend  money  and  make  improvements 
man,  59  Penu.  St.  214,  Agnew,  J.,  says :  upon  his  property  without  the  timely  warn- 
"  As  to  Gansamer  there  was  no  such  positive  iug  he  should  have  had  to  dispel  his  illu- 
act,  but  there  was  a  silence  so  suggestive,  sion,  will  be  protected  by  estoppel  against 
so  pregnant  with  ill  to  him,  the  court  was  recovery.  Crest  v.  Jack,  3  Watts,  238  ; 
justified  in  leaving  its  effect  to  the  judgment  Keeler  v.  Vantuyle,  6  Barr,  250  ;  Common- 
of  the  jury.  Silence  will  postpone  a  title  wealth  «.  Moltz,  10  Barr,  531  ;  Woods  v. 
when  one  should  speak  out,  when,  knowing  Wilson,  37  Penn.  St.  383  ;  Miranville  v. 
his  own  right,  one  suffers  his  silence  to  lull  Silverthorn,  48  Penn.  St.  149."  See,  also, 
to  rest,  instead  of  warning  to  danger ;  when,  Lawrence  v.  Luhr,  65  Penn.  St.  236. 
to  use  the  language  of  the  books,  silence  l  50  Barb.  258  (1867). 
bfccomes  a,  fraud.  Such  a  silence,  though  ^  The  defendants  claimed  that  the  in- 
negative  in  form,  is  operative  in  effect,  and  structions  were  not  positive. 
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price  had  advanced,  and  that  he  intentioiially  remained  silent  to 
see  how  the  market  would  fluctuate  after  that.  Had  he  then 
stated  the  position  now  claimed  in  this  action,  the  defendants 
might  have  closed  the  gold  transactions  at  215|,  the  then  market 
price,  being  only  1|^  per  cent  below  the  plaintiff's  limit,  and  in- 
volving a  loss  of  $  75  only.  What  the  market  price  was  on  the 
30th  of  January,  when  the  plaintiif  advised  the  defendants  of  his 
claim  on  them,  does  not  appear  ;  but  on  the  4tli  day  of  February, 
when  it  was  sold,  the  price  appears  to  have  fallen  to  207f ,  the 
price  realized.  The  defendants,  by  the  silence  of  the  plaintiff,  had 
no  opportunity  to  elect  whether  to  hold  or  to  sell  the  gold  of  the 
plaintiff,  then  in  their  hands,  at  their  own  risk  as  to  the  price, 
without  the  smallest  chance  of  realizing  any  benefit  for  themselves, 
if  the  position  of  the  judge  at  the  trial  is  correct.  But,  in  my 
opinion,  what  has  been  remarked  above,  as  to  the  practical  effect 
upon  the  rights  of  the  defendants,  arising  out  of  the  silence  of  the 
plaintiff,  when  he  should  have  spoken,  establishes  that  the  plaintiff 
is  estopped  from  inflicting  upon  the  defendants  any  damage  for  the 
subsequent  depreciation  in  the  price  of  gold  coin.  The  plaintiff 
should  be  held  to  assume  all  the  risk  of  further  depreciation,  when 
he  saw  that  the  defendants  were  resting  under  the  impression  that 
they  had  missed  the  market  by  an  error  of  judgment.  He  asked 
the  reason  why  the  defendants  had  not  sold,  and  was  told  that  the 
market  looked  strong  when  it  was  about  217,  and  thereupon  they 
did  not  sell.  It  was  evident  to  the  plaintiff,  from  this  answer,  that 
the  defendants  were  acting  on  their  discretion." 

Questions  concerning  the  right  of  insurance  companies  to  set  up 
defects  in  the  preliminary  proofs  of  loss  are  frequent,  and  often 
depend  upon  the  conduct  of  the  company. 

In  Blake  v.  Exchange  Mutual  Insurance  Company,^  the  defend- 
ants, being  sued  for  a  loss  by  fire,  raised  an  objection  to  the  suf- 
ficiency of  the  preliminary  proofs ;  but  the  court  decided  that  they 
had  estopped  themselves  from  making  the  objection. 

In  the  court  below,  the  judge  instructed  the  jury  that  the  pre- 
liminary proofs  might  be  waived  or  the  defendants  estopped  to 
avail  themselves  of  defects  in  them  otherwise  than  in  writing 
indorsed  on  or  annexed  to  the  policy ;  that  if  the  by-laws  and  con- 
ditions of  insurance  required  certain  preliminary  proofs  and  notices 
to  be  given  in  a  certain  manner,  and  with  certain  particulars  and 

1  12  Gray,  265. 
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details,  and  certain  preliminary  proofs  and  notices  -were  given,  not 
containing  all  the  formal  requisites,  and,  after  receiving  such  proofs 
and  notices,  the  defendants'  president  and  secretary  examined  the 
premises,  and  had  interviews  with  the  plaintiff  before  the  expira- 
tion of  the  time  for  giving  said  notices,  and  neither  they  then,  nor 
the  defendants  afterwards,  made  any  objection  to  the  form  or  suf- 
ficiency of  the  preliminary  proofs  while  any  defects  therein  might 
have  been  remedied,  and  put  their  refusal  to  pay  on  other  and  dis- 
tinct grounds,  then  such  conduct  might  be  considered  a  waiver  of 
any  defects  in  the  preliminary  proofs,  or  so  far  an  estoppel  that  the 
defendants  should  not  be  allowed  to  avail  themselves  thereof,  not-_ 
•withstanding  the  provisions  of  the  policy.  This  instruction  was 
sustained  on  appeal. 

"  There  can  be  no  doubt,"  said  Thomas,  J.,  speaking  for  the 
court,  "  that  the  conduct  of  the  defendants  would  amount  to  a 
waiver,  except  for  the  last  clause  in  the  policy,  by  which  it  is 
'agreed  and  declared  by  the  parties  aforesaid,  that  no  condition, 
stipulation,  covenant,  or  clause  hereinbefore  contained  shall  be 
altered,  annulled,  or  waived,  or  any  clause  added  to  these  presents, 
except  by  writing  indorsed  hereon  or  annexed  hereto  by  the  presi- 
dent or  secretary,  with  their  signatures  affixed  thereto.'  There  is 
a  previous  provision  that  in  case  of  loss  the  money  is  '  to  be  paid 
within  ninety  days  after  notice,  proof,  and  adjustment  thereof  in 
conformity  to  the  conditions  annexed  to  the  policy.'  The  pro- 
visions for  notice  and  proofs  of  loss  are  contained  in  the  twelfth  of 
the  by-laws.  The  entire  by-laws  are  printed  under  the  heading, 
'  Conditions  of  Insurance.'  The  policy  is  declared  to  be  made  and 
accepted  in  reference  to  the  conditions  thereto  annexed,  which  are 
made  part  of  the  policy.  How  far  the  provisions  as  to  the  form  of 
the  notice  and  proofs  of  loss,  after  a  valid  contract  has  beeh  made 
and  a  loss  taken  place  under  it,  can  be  regarded  as  conditions  of 
the  contract  itself,  it  is  not  necessary  to  determine,  nor  whether 
their  being  classed  under  the  designation  of  conditions  of  insur- 
ance could  change  the  nature  and  purpose  of  the  stipulatioiis  them- 
selves ;  for  it  seems  to  us  that  the  question  is  not  as  to  the  pro- 
visions of  the  contract,  but  as  to  the  performance  of  the  prt)visions. 
The  plaintifiF  is  not  seeking  to  set  up  a  contract  from  which  a 
material  provision  has  been  omitted  by  the  oral  consent  of  the 
ofRcers  of  the  company.  The  policy  contained  the  usual  provisions 
as  to  notice  and  proofs  of  loss.    Upon  the  happening  of  the  loss, 
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the  plaintiff  sent  to  the  defendants  certain  notices  and  proofs  in 
pursuance  of  the  requisition  of  the  by-laws  upon  the  subject.  If 
the  notices  were  defective,  good  faith  on  the  part  of  the  under- 
writers required  them  to  give  notice  to  the  insured.  If  they  failed 
to  do  so,  if  they  proceeded  to  negotiate  with  the  plaintifiF  without 
adverting  to  the  defects,  if,  still  further,  they  put  their  refusal  to 
pay  on  other  and  distinct  grounds,  they  are,  upon  familiar  princi- 
ples of  law,  estopped  to  set  up  and  rely  upon  the  defective  notices. 
The  law  assumes  that  the  notices  were  correct,  and  will  not  listen 
to  the  defendant  when  he  seeks  to  show  the  contrary.^  If  the  de- 
fendants relied  upon  any  exemption  from  the  obligations  of  the 
policy,  or  any  modification  of  them  by  the  agents  or  officers  of  the 
company,  or  any  addition,  he  must  show  such  exemption,  modifica- 
tion, or  addition  by  indorsement  upon  the  policy.  But  the  question 
■whether  a  stipulation  as  to  notice  and  proofs  of  loss  has  been  ful- 
filled, or  whether  the  defendant  is  in  a  condition  to  be  heard  upon 
that  question,  must  be  tested  by  the  ordinary  rules  of  law.  There  is 
a  time  when  objections  in  matters  of  form  must  be  taken.  If  they 
are  not  then  made,  they  never  can  be  made.  The  law  does  not  say 
•the  procedure  was  perfect,  but  that  the  question  was  not  open." 

In  Hoxie  v.  Home  Insurance  Company,^  which  was  an  action  on 
a  policy  of  marine  insurance,  the  court  below  had  been  requested 
to  charge  the  jury  that  if,  after  the  partial  loss,  the  defendants, 
with  knowledge  or  reasonable  means  and  opportunity  of  ascertain- 
ing the  facts,  on  consideration  thereof  elected  to  treat  the  policy  as 
in  force  and  continue  the  risk,  and  retain  or  appropriate  the  entire 
premium  for  the  whole  period,  and  the  plaintiff  had  thereby  been 
induced  to  rely  on  the  policy  as  in  force,  the  defendants  would  be 
estopped  from  claiming  that  the  policy  did  not  attach  because  of 
the  unseaworthiness  of  the  vessel. 

The  Supreme  Court  said :  "  Irrespective  of  the  alternative  of 
'  reasonable  means  and  opportunity  of  ascertaining  the  facts,'  that 
request  was  a  legal  and  proper  one.  If  the  defendants,  knowing 
her  to  have  been  unseaworthy  at  the  inception  of  the  risk,  elected 
to  continue  the  risk  and  take  the  entire  premium,  and  thereby 
induced  the  plaintiff  to  rely  on  the  policies  as  in  force,  they  would 

1  Vos  V.  Robinson,  9  Johns.  192;  Etna  Co.,  6  Cash.  342;  Miller  v.  Eagle  Life  Ins. 

Eire  Ins.  Co.  v.  Tyler,   16   Wend.  401  ;  Co.,  2  E.  D.  Smith,  268  ;  S.  C.  1  Big.  375. 

Heath  v.  Eranklin  Ins.  Co.,  1  Cush.  257 ;  "  32  Conn.  21. 
Clark  V.  New  England  Mutual  Eire  Ins. 
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have  been  as  matter  of  law,  and  justly,  estopped.  Such  is  the 
doctrine  of  the  case  of  Frost  v.  Saratoga  Mutual  Insurance  Com- 
pany ,i  and  the  other  cases  cited  by  the  plaintiff.^  And  if  by  the 
introduction  of  the  alternative,  '  or  after  reasonable  means  and 
opportunity  of  ascertaining  the  facts,'  the  eminent  and  lamented 
counsel  who  tried  the  case  for  the  plaintiff  below  meant  nothing 
more  than  that  when  the  information  contained  in  the  surveys 
was  offered  to  the  defendants,  they,  deeming  the  vessel  then  fully 
repaired  and  seaworthy,  chose  to  waive  inquiry  and  continue  the 
risk,  whatever  the  fact  respecting  seaworthiness  may  have  been  at 
the  inception  of  the  risk,  and  acted  and  induced  the  plaintiff  to  act 
accordingly,  perhaps  the  request  might  be  sustained.  But  the 
charge  of  the  judge  embodies  a  very  different  proposition.  The 
import  of  it  is,  that  an  injury  having  been  sustained,  confessedly 
by  her  unseaworthiness  or  the  perils  of  the  sea,  if  the  defendants 
had  means  and  opportunity  for  ascertaining  whether  by  reason  of 
unseaworthiness  or  not,  thet/  were  hound  then  to  inquire;  and  if 
they  did  not,  and  paid  the  damage  and  took  the  benefit  of  the 
premium  note,  —  or,  in  other  words,  acted  without  inquiry,  as  if 
there  had  been  no  breach  of  warranty,  —  they  waived  all  right  to  • 
the  benefit  of  such  warranty,  if  they  should  afterwards  learn  that 
the  vessel  was  unseaworthy  at  the  inception  of  the  risk,  and  was 
ultimately  lost  in  consequence  of  it. 

"  Tliat  proposition  cannot  be  sustained.  A  waiver  is  the  inten- 
tional relinquishment  of  a  known  right,  and  there  must  be  both 
knowledge  of  the  existence  of  the  right,  and  an  intention  to  relinquish 
it.  These  defendants-were  entitled  to  presume,  and  rely  on  the  pre- 
sumption, that  the  plaintiff  knew  the  condition  of  his  vessel  when 
he  applied  for  the  insurance,  and  that  he  concealed  nothing,  but 
made  an  honest  contract.  '  And  when  there  is  no  proof  either 
way,  seaworthiness  is  to  be  presumed.' '  They  were  not,  there- 
fore, bound  to  inquire,  and,  having  no  actual  knowledge,  they 
waived  nothing.  Besides,  the  plaintiff  claimed  that  the  injury 
resulted  from  the  peril  of  the  seas.  If  it  resulted  from  unsea- 
worthiness which  existed  at  the  inception  of  the  risk,  he  must  be 
presumed  to  have  known  it,  and,  therefore,  to  have  been  guilty  of 

1  5  Denio,  154.  Miller  v.  Mutual  Benefit  Life  Ins.  Co., 

'^  Sheldon  v.  Connecticut  Mut.  Life  Ins.  31  Iowa,  216. 

Co.,  2.5  Conn.  207 ;  Bouton  v.  American  »  Shaw,  C.  J.,  in  Capen  t>.  Washington 

Mutual  Life  Ins.   Co.,  lb.   542;  Goit  «.  Ins.  Co.,  12  Cush.  517,  535. 
National   Ins.  Co.,  25    Barb.  190.     So 
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fraud  in  concealing  the  fact  and  making  the  claim  for  the  loss,  and 
should  be  estopped  from  setting  up  that  claim  of  waiver.  "We 
know  of  no  authorities  or  analogies  to  sustain  this  part  of  the 
charge  of  the  court." 

The  case  of  Cambridge  Institution  for  Savings  v.  Littlefield  ^  is 
important  in  this  connection.  It  was  an  action  by  the  indorsees  of 
a  promissory  note  against  the  maker,  to  which  the  defendant  pleaded 
his  discharge  in  bankruptcy.  It  appeared  that  before  the  note 
was  transferred  to  the  plaintiffs,  one  Wood  applied  to  them  for  a 
loan  of  money,  and  that  the  plaintiffs,  at  "Wood's  suggestion,  took 
the  note  and  mortgage  of  the  defendant  as  security ;  "Wood  guaran- 
teeing the  note.  The  intention,  at  first,  was  to  take  a  mortgage 
from  "Wood.  The  defendant  was  present  during  the  transaction, 
and  did  not  disclose  the  fact  that  he  had  been  discharged  in 
bankruptcy  from  liability  on  the  note.  The  plaintiffs  now  con- 
tended that  the  defendant  was  estopped  to  set  up  his  discharge  ; 
but  the  court  held  the  defence  proper. 

Having  remarked  that  it  was  essential  to  such  an  estoppel  that 
one  party  has  been  induced  by  the  conduct  of  the  other  to  do  or 
forbear  doing  something  which  he  would  not  or  would  have  done^ 
as  the  case  might  be,  but  for  such  conduct  of  the  other  party, 
Dewey,  J.,  speaking  for  the  court,  said :  "  The  application  for  a 
loan  was  by  "Wood.  It  was,  so  far  as  we  can  perceive,  a  loan  to 
be  made  on  Wood's  responsibility,  accompanied  by  a  mortgage  of 
certain  land  to  secure  the  payment.  The  party  lending  the  money 
did  not  originally  stipulate  for  Littlefield's  personal  liability.  When 
Littlefield's  note  was  offered  as  the  basis  of  the  mortgage,  some 
objection  was  made  to  it,  and  thereupon  Wood's  guaranty  was 
given,  and  the  mortgage  transferred  to  the  plaintiffs  and  accepted 
by  them.  The  plaintiffs  thus  received  Wood's  security  and  a 
valid  mortgage  of  real  estate,  all  equally  valid  whether  Littlefield's 
personal  liability  had  or  had  not  been  released  by  his  discharge  in 
bankruptcy.  If  it  be  said  that  the  guaranty  of  Wood  was  not  as 
good  security  as  his  promissory  note,  that  objection  equally  exists 
whether  the  note  of  the  defendant  was  valid  or  invalid  as  against 
the  plaintiffs.  The  silence  of  the  defendant,  at  the  time  of  making 
the  loan  to  Wood,  did  not  change  that  part  of  the  arrangement ; 
and  the  guaranty  of  Wood  is  equally  binding  on  him  whether  the 
defendant  is  or  is  not  liable.    Had  the  plaintiffs  received  the  note 

1  6  Cush.  210. 
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from  the  defendant  as  their  sole  security,  or  as  that  upon  which 
they  substantially  relied,  and  parted  with  their  money  on  the 
strength  of  it  as  security,  the  silence  of  the  defendant  as  to  his 
discjiarge  from  all  liability  for  the  payment  of  it  might  have  been 
strongly  urged  against  him,  upon  his  setting  up  such  discharge  as 
a  bar.  But,  independently  of  a  personal  liability  of  the  defendant, 
the  plaintiffs  received  a  valid  and  valuable  security  for  their  money. 
The  note  was  a  good  instrument  for  the  foundation  of  a  mortgage, 
and  equally  so  whether  the  personal  liability  of  the  defendant  to 
pay  the  note  existed  or  not.  So,  too,  the  guaranty  of  Wood 
was  a  legal  and  valid  contract,  irrespective  of  the  personal  dis- 
charge of  the  defendant  by  his  discharge  in  bankruptcy. 

"  The  case  is  not,  therefore,  the  bald  case  of  a  party  standing  by 
and  silently  permitting  a  chose  in  action,  to  which  he  is  a  party,  to 
be  taken  as  a  valid  debt,  and  money  lent  thereupon ;  he  knowing 
at  the  same  time  that  there  is  a  secret  taint  as  to  the  same  that 
renders  it  wholly  worthless,  and  leaves  the  party  taking  it  without 
any  security  for  the  repayment  of  the  loan.  On  the  contrary,  the 
defendant  might  reasonably  suppose  that  the  plaintiffs  relied  prin- 
cipally upon  the  mortgage  and  the  guaranty  of  Wood  as  their 
security  for  the  money  lent,  and  it  has  not  been  shown  or  sug- 
gested that  the  land  mortgaged  and  the  guaranty  of  Wood  are  not 
ample  security  for  the  loan." 

A  question  of  this  kind  arose  in  the  recent  case  of  Corning  v. 
Troy  Iron  and  Nail  Factory .^  The  action  was  brought  to  restrain 
the  defendants  from  diverting  the  water  of  a  stream  running  along 
the  land  of  the  plaintiffs,  and  to  compel  the  defendants  to  restore 
the  water  to  its  natural  channel.  It  appeared  that  one  Defreest, 
under  whom  the  plaintiffs  claimed,  while  owning  and  using  a 
water  privilege  on  the  stream  in  question,  had  assented  to  the 
erection  by  the  defendants  of  works  and  dams  on  land  leased  by 
him  to  the  defendants,  by  which  the  waters  of  the  stream  were 
diverted,  and  urged  the  completion  of  the  works  intended  for  this 
purpose,  and  expressed  his  fear  that  the  defendants  had  not  the 
means  to  complete  them.  Defreest  wished  the  completion  of  the 
works  from  an  expectation  that  the  result  would  be  a  large  increase 
in  population,  which  would  raise  the  value  of  his  land ;  and  the  claim 
of  the  defendants  to  the  use  of  the.  water  so  diverted  was  adverse  to 
Defreest.    It  was  held  that  the  plaintiffs  were  not  estopped, 

1  40  N.  Y.  191  (1869). 
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The  court  said  that  the  answer  to  the  position  that  the  plaintiifs 
were  estopped  was,  that  the  defendants  were  in  full  possession  and 
control  of  the  creek  and  land  under  the  lease,  and  that  during  the 
continuance  of  the  lease  Defreest  had  no  right  to  object  to  any  use 
of  the  stream  by  the  defendants  except  such  as  worked  an  injury 
to  the  reversion  ;  and  this  the  diversion,  during  that  period,  could 
not  have  done.  The  defendants,  further,  knew  at  the  tinje  that 
upon  the  expiration  of  the  lease  their  right  to  divert  the  water 
would  cease,  and  there  was  no  pretence  of  any  other  right  except 
under  the  lease ;  and  the  defendants  were  not,  therefore,  in  any 
sense  misled  or  deceived  as  to  the  right  of  diversion  by  anything 
done  by  Defreest. 

In  delivering  judgment,  in  the  Supreme  Court,  in  this  case  ^ 
(which  judgment  was  affirmed  on  appeaP),  Hogeboom,  J.,  said: 
"  It  does  not  now  occur  to  me  that  an  estoppel  can  ever  arise, 
founded  upon  an  omission  to  object  to  an  act  or  declaration,  when 
such  act  was  perfectly  justifiable,  or  such  declaration  perfectly  true. 
It  is  because  a  party  stands  silently  by  and  sees  an  injurious  and 
unwarrantable  act  done  to  his  property,  or  hears  a  false  and  in- 
jurious declaration  made  affecting  his  rights,  and  does  not  protest 
against  it,  that  he  is  regarded  as  tacitly  acquiescing  in  the  pro- 
priety of  such  act,  or  the  truth  of  such  declaration,  and  shall  not 
be  permitted  thereafter  to  question  it,  when  such  a  course  would 
work  damage  to  an  innocent  party." 

A  somewhat  singular  case  of  estoppel  of  this  kind  arose  in  the 
recent  case  of  Ford  v.  Williams.^  It  appeared  that  the  defendant, 
an  attorney  in  an  execution,  refused  to  disclose  to  the  plaintiffs 
(who  were  interested  in  the  matter)  at  whose  request  he  acted  in 
directing  the  execution  sale ;  and  that  the  plaintiffs  thereupon 
threatened  him  with  suit,  to  which  the  defendant  replied  that  they 
might  sue  as  soon  as  they  pleased.  In  an  action  of  trespass  for  the 
goods  sold  under  the  execution,  he  was  now  held  estopped  to  deny 
that  he  had  acted  on -his  own  responsibility. 

In  delivering  the  opinion  of  the  court,  Denio,  J.,  observed : 
"  The  evidence  on  the  present  trial  was  very  full  to  show  the  de- 
fendant to  have  directed  the  seizure  and  sale  of  the  property ;  and 
the  rules  of  law  as  to  what  kind  of  participation  in  a  trespass  will 
implicate  a  person  in  the  wrong  were  correctly  laid  down  by  the 

1  39  Barb.  311,  324.  '  24  N.  Y.  359  (1862). 

2  40  N.  y.  191,  supra. 
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judge.  But  the  defendant  objects  to  the  ruling  in  which  it  was 
stated  that  the  fact  that  the  defendant  refused  to  disclose  on  whose 
behalf  he  was  acting,  and  told  the  plaintiffs  to  sue  him,  estopped 
the  defendant  from  denying  that  he  directed  the  sale  of  the  prop- 
erty. I  think  the  case  does  not  raise  such  a  question.  As  I  under- 
stand it,  the  charge  was,  that  if  the  defendant,  besides  directing 
the  sale  and  promising  to  indemnify  the  bidder,  refused  to  name 
his  principals  and  invited  the  plaintiff  to  sue  him,  he  would  be 
estopped  from  denying  his  complicity.  The  substantial  correct- 
ness of  such  an  instruction  cannot  be  doubted.  But  if  the  charge 
were  such  as  the  objection  assumes,  I  think  it  would  be  right. 
The  defendant  certainly  issued  the  execution  and  attended  and 
countenanced  the  sale.  It  might  be  that,  conceding  these  facts,  he 
was  not  a  trespasser,  and  that  the  ofiBcer  and  the  plaintiffs  in  the 
execution  were  the  only  parties  implicated,  as  we  held  when  the 
case  was  here  before ;  ^  yet  if  he  acted  officiously,  and  beyond  the 
scope  of  his  duty  as  an  attorney,  or  if  he  directed  the  execution  to 
be  levied  on  this  particular  property,  without  instructions  for  that 
purpose  by  his  clients,  he  would  be  liable.  The  present  plaintiffs, 
after  the  sale,  required  an  explanation  on  that  point,  which,  accord- 
ing to  the  testimony,  he  refused  to  give,  taking  the  responsibility 
upon  himself  by  inviting  the  plaintiffs  to  sue  him.  This,  if  the 
testimony  were  believed,  would  be  a  ratification  on  his  part  of  the 
act  of  selling  the  property,  which  would  render  him  subject  to  its 
consequences ;  and,  in  consequence  of  that  declaration,  if  the 
plaintiff  sued  him  instead  of  the  other  parties  liable,  he  would  be 
estopped  from  insisting  upon  a  defence  which,  if  allowed,  would 
subject  the  plaintiff  to  costs  for  acting  on  his  invitation." 

Silence  was  held  a  ground  of  estoppel  in  the  recent  case  of 
Gregg  V.  Von  Phul.^  The  case  was  this  :  The  pai-ties  had  entered 
into  articles  of  agreement  by  which  Von  Phul,  the  plaintiff, 
agreed  to  sell  and  convey  to  Gregg  certain  premises  in  Peoria. 
Von  Phul  had  covenanted  that  he  would  convey  the  premises  by 
deed  in  fee  "  with  full  covenants  of  seizure  and  wan-anty,  on  or 
before  the  first  day  of  March,  1857,"  and  Gregg  agreed  to  execute 
his  three  promissory  notes  for  the  sum  to  be  paid.  On  the  4<A  of 
May,  1860,  Von  Phul's  agent  tendered  a  deed  to  Gregg,  and 
demanded,  not  the  notes,  but  the  money  due  on  the  contract  of 
purchase.     This  deed  covenanted  that  Von  Phul  was  "  lawfully 

1  13  N.  Y.  577.  s  1  Wall.  274. 
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seized  "  in  fee  of  the  premises,  and  that  he  -would  "  warrant  and 
defend  the  title  "  against  all  persons.  Gregg  looked  at  the  deed, 
and  made  no  objection  to  it,  but  stated  that  he  was  not  ready  to 
pay  the  money,  and  handed  back  the  instrument.  Von  Phul  now 
brought  an  ejectment  for  the  premises,  of  which  Gregg  had  taken 
possession  under  the  contract  of  purchase  ;  and  the  defence  was, 
that  the  deed  tendered  did  not  correspond  with  the  one  agreed 
upon.     But  the  court  held  him  estopped  to  set  up  such  a  defence. 

"  In  the  view  we  take  of  this  case,"  said  Davis,  J.,  for  the  court, 
"  it  is  not  important  to  determine  whether  the  deed  tendered  was 
such  a  one  as  Von  Phul  was  bound  to  make,  or  Gregg  obliged  to 
receive.  If  the  deed  was  justly  liable  to  objections,  they  should 
have  been  stated.  Gregg  is  estopped  now,  on  the  most  obvious 
principles  of  justice,  from  interposing  objections  which  he  did  not 
even  name  when  the  deed  was  tendered  and  the  money  due  on  the 
contract  demanded.  If  the  deed  was  defective  and  the  defects 
pointed  out,  non  constat  but  they  could  have  been  obviated. 
There  is  nothing  in  the  evidence  even  tending  to  show  that  Von 
Phul  did  not  act  in  good  faith.  The  very  silence  of  Gregg  was 
well  calculated  to  influence  the  conduct  of  Von  Phul,  and  to 
convince  him  that  the  want  of  the  money  was  the  only  reason 
Gregg  had  for  declining  to  perform  the  contract.  And  it  would 
be  against  good  conscience  to  permit  Gregg  now  to  avail  himself  of 
objections  which  his  failure  to  make  when  the  deed  was  tendered 
must  have  induced  Von  Phul  to  suppose  did  not  exist." 

Further  on  in  the  opinion,  the  ground  of  the  decision  is  stated 
still  more  plainly.  "  No  one  is  permitted  to  keep  silent,"  said 
the  learned  judge,  "  when  he  should  speak,  and  thereby  mislead 
another  to  his  injury.  If  one  has  a  claim  against  an  estate,  and 
does  not  disclose  it,  but  stands  by  and  suffers  the  estate  [to  be] 
sold  and  improved,  with  knowledge  that  the  title  has  been  mis- 
taken, he  will  not  be  allowed  afterwards  to  assert  his  claim  against 
the  purchaser.!  ^jj^  justly  so,  because  the  effect  of  his  silence  has 
actually  misled  and  worked  harm  to  the  purchaser.  And  in  this 
case  the  silence  of  Gregg  concludes  him.  He  cannot  now  take 
exceptions  to  a  deed  which  he  failed  to  perceive  when  it  was  ten- 
dered to  him,  or,  if  he  knew  them,  failed  to  disclose." 

In  Sliaw  V.  Spencer,^  it  appeared  that  a  certificate  of  stock  in  a 

1  Hill  V.  Epley,  31  Penn.  St.  331,  334;        ^  100  Mass.  382. 
Breeding  v.  Stamper,  18  B.  Mon.  175. 
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corporation,  expressed  to  be  in  the  name  of  "  E.  Carter,  trustee," 
had  been  fraudulently  pledged  to  the  defendants  as  a  security  for 
the  debt  of  a  firm  of  which  he  was  a  member,  and  that  the  certifi- 
cate had  been  received  without  inquiry.  One  of  the  beneficial 
owners  of  the  stock,  under  the  trust,  Q.  A.  Shaw,  on  learning  this 
fact,  gave  notice  to  the  defendants,  on  behalf  of  himself,  and  the 
other  trustees  (by  whom  the  stock  had  been  transferred  to  the 
plaintiff,  and  by  him  to  Carter  in  trust  to  secure  acceptances  of 
Q.  A.  Shaw),  that  the  stock  was  his,  that  he  had  never  received 
value  for  it,  and  requested  them  to  hold  it  subject  to  his  order. 
Soon  afterwards  the  defendants  paid  an  assessment  on  the  stock  to 
Q.  A.  Shaw,  as  treasurer  of  the  corporation,  in  the  presence  of  the 
plaintiff,  who  was  president  of'  the  same ;  and  the  plaintiff  made 
no  demand  for  the  stock.  Subsequently  the  plaintiff  notified  the 
defendants  that  the  stock  was  his  property,  and  requested  them  to 
deliver  to  him  the  certificates,  with  such  indorsements  as  would 
enable  to  obtain  it,  and  on  refusal  filed  the  bill  in  this  case.  The 
defendants  now  contended  that  the  plaintiff  was  estopped  ;  but  the 
court  held  the  contrary, 

Mr.  Justice  Poster,  who  delivered  the  opinion  of  the  court,  said 
that  by  receiving  the  money  which  the  defendants  voluntarily  paid, 
the  Messrs,  Shaw,  the  treasurer  and  the  president  of  the  company, 
had  not  induced  them  to  change  their  position,  or  deprived  them 
of  any  rights.  They  had  no  reason  to  believe,  when  the  payment 
was  made,  that  either  the  plaintiff  or  Q.  A.  Shaw  intended  to 
abandon  their  claim  or  to  waive  their  rights.  Q.  A.  Shaw  could 
not  have  done  so  by  any  act  of  his  own  ;  and  the  plaintiff  had  only 
omitted  to  object  to  the  payment  of  the  assessment.  The  payment 
was  evidently  made  to  fortify  the  position  of  the  defendants ;  it 
was  for  their  own  benefit  and  protection,  and  they  had  not  been 
deceived  or  induced  to  the  act  by  any  conduct  of  the  Messrs. 
Shaw.  "  A  waiver,"  said  the  learned  judge,  "  is  an  intentional 
relinquishment  of  a  known  right."  ^ 

If  the  owner  of  an  estate  stand  by  and  see  another  expend  money 
upon  an  adjoining  estate,  the  latter  relying  upon  an  existing  right 
of  easement  in  the  other  estate,  without  which  such  expenditure 
would  be  useless,  and  do  not  interpose  to  prevent  the  work,  he 
will  not  be  permitted  to  interrupt  the  enjoyment  of  such  easement.^ 

1  See  ante,  p.  506. 

2  Brooks  V.  Curtis,  4  Lans.  283 ;  Washburn,  Easements,  62,  63. 
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In  the  case  cited,  the  plaintiff  brought  an  action  to  compel  the 
defendants  to  take  down  and  remove  a  wall  which  they  had 
erected  upon  the  top  of  a  wall  which  divided  the  plaintiff's  store 
from  that  of  the  defendants.  The  wall  was  a  party  wall,  standing 
one  half  upon  the  land  of  each  of  the  parties.  The  defendants 
had  carried  it  up  so  as  to  add  two  stories  to  the  height  of  their 
building ;  and  this  was  done  with  the  knowledge  and  consent  of 
the  plaintifiF.  The  court  held  as  to  this  point  that  the  plaintiff 
was  now  estopped  to  object  to  the  erection  ;  but  it  was  also  held 
that  the  wall  could  not  be  so  constructed  as  to  become  a  nuisance 
to  the  plaintiff. 

The  recent  case  of  Abrams  v.  Scale  ^  is  important  in  its  bearing 
upon  the  effect  of  silence.  The  plaintiff's  intestate,  Ward,  sued 
the  defendant  for  damages  for  the  non-delivery  of  seven  bales  of 
cotton,  stored  at  his  warehouse  in  March,  1866.  One  of  the  wit- 
nesses for  the  defendant  testified  that  about  the  middle  of  Febru- 
ary, 1866,  the  defendant,  the  intestate,  one  Green,  and  himself 
(the  witness),  were  at  the  warehouse  together,  when  Ward  stated, 
in  the  presence  and  hearing  of  the  rest,  that  he  had  sold  thirty- 
three  bales  of  cotton  to  Green,  above  named ;  and  thereupon 
Green,  in  the  presence  and  hearing  of  the  defendant  and  Ward, 
directed  the  witness  (who  was  the  manager  of  the  warehouse)  to 
ship  the  said  lot  of  thirty-three  bales  of  cotton  to  Mobile,  as 
delivered.  The  witness  stated,  further,  that  a  portion  of  this 
cotton  was  in  the  warehouse  at  the  time,  and  the  remainder, 
including  the  cotton  sued  for,  was  brought  there  afterwards  ;  and 
that  under  the  direction  of  Green,  above  mentioned,  he  shipped 
all  of  the  cotton  to  Mobile,  without  word  or  objection  from  Ward. 
The  defendant  himself  testified  that  while  the  shipment  of  some  of 
the  cotton  was  being  made  Ward  was  present,  and  saw  it  and 
made  no  objection  ;  and  no  objection  was  made  until  several  months 
after  the  cotton  had  been  shipped.  There  was  other  evidence  of 
a  similar  character. 

The  court  below  charged  the  jury  that  if  the  several  matters 
and  things  testified  to  by  the  witnesses  for  the  defendant  occurred 
after  the  execution  and  delivery  to  Ward  of  the  cotton  receipts  in 
March,  1866,  the  verdict  should  be  for  the  defendant;  but  if 
before,  it  ought  to  be  for  the  plaintiffs,  and  that  nothing  which 
occurred  before  the  execution  and  delivery  of  the  receipts  could 

1  44  Ala.  297  (1870). 
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bar  the  plaintiff's  right  of  recovery.  Oii  appeal,  the  charge  was 
held  erroneous. 

"  It  matters  not,"  the  court  observed,  "  what  contract  had  been 
made  between  Ward  and  Green.  If  Ward's  declaration,  under 
the  circumstances  of  its  making,  was  calculated  to  mislead  the 
defendant,  and  did  mislead  him  as  to  his  duty  respecting  the 
cotton,  whether  made  before  or  after  the  receipts  were  given,  it 
was  his  own  misfortune,  and  ought  not  to  be  visited  on  the  defend- 
ant. This  was  the  inquiry  for  the  jury  under  proper  instructions 
from  the  court.  The  giving  of  the  receipts  to  Ward  was  not 
inconsistent  with  the  sale  of  the  cotton  by  Ward  to  Green.  Ward 
needed  them  to  prove  his  delivery  of  the  cotton,  and  to  settle  with 
Green.  If  Ward's  conversation  was  addressed  to  the  defendant  or 
his  agent,  or  intended  to  be  heard  by  them,  and  he  heard  Green 
direct  the  agent  to  ship  the  cotton  to  Mobile,  as  it  was  delivered, 
without  objection  either  at  the  time  or  before  the  shipment,  he  has 
no  ground  of  action.  But  if  it  was  incidental  and  not  addressed 
to  them  particularly,  nor  calculated  to  influence  them,  or  did  not 
mislead  them,  the  defendant  would  be  liable." 

The  decision  in  this  case  seems  to  us  open  to  criticism.  In  the 
first  place,  it  may  be  worthy  a  quoere  whether  giving  a  receipt  after 
the  transactions  above  mentioned  would  not  be  pretty  strong  evi- 
dence that  the  defendant  had  not  been  misled  by  the  conduct  of 
Ward,  and  that  the  defendant  still  regarded  tlie  plaintiff  as  owner 
of  the  cotton.  But  waiving  this  objection,  and  accepting  the 
answer  of  the  court  to  it,  we  think  the  last  sentence  quoted  over- 
looks one  of  the  real  points  in  the  case.  It  seems  to  us  that 
Ward's  active  conduct  might  be  left  entirely  out  of  the  case,  and 
that  the  question  of  estoppel  would  still  remain  and  depend  upon 
the  answer  to  the  question.  Did  the  silence  of  Ward,  and  his  appar- 
ent acquiescence  in  the  shipment  of  his  cotton  as  the  property  of 
Green,  accompanied  as  they  were  with  full  knowledge  of  the  fact 
of  ownership  and  of  the  acts  of  Green,  mislead  the  defendant,  and 
cause  him  to  do  as  he  had  done  ?  If  so,  then  the  defendant  would 
not  be  liable.  True,  the  active  conduct  of  Ward  would,  if  proved, 
be  conclusive  evidence,  probably,  of  his  assent  to  the  transactions; 
but  it  does  not  follow  that  the  defendant  would  be  liable  if  the 
active  conduct  should  not  be  proved.  The  court  below  should 
have  been  directed  to  submit  both  questions  to  the  jury. 

In  Watson  v.  Knight,^  the  plaintiff  brought  an  action  of  tres- 

1  44  Ala.  352. 
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pass  against  the  defendant,  a  constable,  for  taking  certain  property 
of  his  under  an  execution  against  one  Beason.  To  support  the 
defence,  the  constable  offered  to  prove  that  on  the  day  of  sale 
Beason  claimed  the  property  as  exempt  from  execution,  in  the 
presence  of  the  plaintiff,  who  said  nothing.  It  had  been  pre- 
viously shown  that  Beason  formerly  owned  the  property,  and  had 
sold  it  to  Knight  about  a  month  before  the  sale  by  the  constable, 
and  had  given  him  possession  before  the  levy.  The  plaintiff  had 
given  the  defendant  notice  that  the  property  belonged  to  him. 
The  evidence  offered  was  excluded  by  the  court  below,  and  the 
judgment  was  affirmed  on  appeal. 

The  court  observed  that  the  claim  of  exemption  set  up  by  Bea- 
son was  as  much  a  defence  of  his  right  to  sell  to  the  plaintiff  as 
the  claim  of  property  in  himself,  and  did  not  call  for  contradic- 
tion. The  defendant  had  received  notice  from  the  plaintiff  of  his 
claim,  and  the  declaration  of  Beason  was  an  additional  reason  why 
he  should  not  sell. 

The  recent  case  of  Guthrie  v.  Quinn  ^  involved  this  subject.  This 
was  a  bill  in  chancery  by  Quinn  against  Guthrie,  Lewis,  and  others, 
in  which  he  alleged  these  facts:  That  Guthrie  had  purchased  a 
horse  from  him  for  a  certain  sum,  to  be  paid  about  two  and  a  half 
months  afterwards ;  that  to  secure  payment,  Guthrie  gave  him  a 
mortgage  on  his  growing  crop ;  that  before  the  sale  was  consum- 
mated, Quinn  had  an  interview  with  the  defendant,  Lewis,  in 
regard  to  the  sale,  and,  informed  Lewis  of  the  proposition,  to 
which  Lewis  replied  that  "  Guthrie  would  be  entitled  to  half  the 
crop  he  was  making,  and  it  would  be  all  right,"  but  at  the  same 
time  advising  Quinn  to  retain  a  lien  on  the  horse,  which  was  done. 
The  bill  further  stated  that  the  crop  above  referred  to  was  growing 
on  the  land  of  Lewis,  but  he  did  not  inform  Quinn  that  he  had 
any  claim  to  or  interest  in  the  crop.  Guthrie  afterwards  absconded 
with  the  horse,  and  Lewis  now,  for  the  first  time,  informed  Quinn 
that  he  had  a  claim  on  the  crop.  The  plaintiff  now  sought  to  sub- 
ject this  to  the  payment  of  his  debt  by  foreclosing  the  mortgage 
given  by  Guthrie ;  and  the  court  held  him  entitled  to  the  remedy. 

Mr.  Justice  Peters,  speaking  for  the  court,  now  said  :  "  Quinn 

applied  to  him  [Lewis]  for  advice  when  he  was  about  to  sell  his 

horse  to  Guthrie,  and  Lewis  cautioned  him  not  to  sell  without 

etaining  a  lien  on  the  horse,  and  informed  him  that   Guthrie 

1  43  Ala.  561  (1869). 
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would  be  entitled  to  one  half  the  crop  he  was  making  on  his 
(Lewis's)  land,  and  that  '  it  would  be  all  right.'  This  language 
could  not  have  been  reasonably  construed  to  mean  less  than  that 
the  crop  would  be  liable  to  aid  in  paying  for  the  horse.  The 
language  was  addressed  to  Quinn,  It  could  not  be  all  right  to 
him,  if  the  cotton  and  corn  that  Guthrie  was  making  on  Lewis's 
lands  were  not  liable  to  the  payment  of  the  amount  about  to  be 
contracted  for  the  horse.  Nothing  less  than  this  would  make  it 
all  right  with  Quinn.  If  Lewis  then  had  claims  against  Guthrie 
for  which  the  crop  was  liable,  it  was  his  duty  to  have  disclosed 
them.  If  he  failed  to  do  this,  he  waived  his  right.  This  is  the 
doctrine  of  this  court  as  laid  down  in  Steele  v.  Adams."  ^ 

In  Owen  v.  Slatter,^  the  plaintiff  filed  a  bill  to  obtain  an  assign- 
ment of  dower  in  certain  pieces  of  land,  which  had  been  sold 
under  an  order  of  the  Orphans'  Court,  on  the  application  of  the 
plaintiff  as  administratrix,  to  the  grantor  of  the  defendants.  The 
defence  was  that  the  plaintiff  had  made  no  reservation  of  her  claim. 
to  dower  at  the  sale,  and  that  the  defendants  had  purchased  with- 
out notice  of  her  claim.     The  plaintiff  was  held  entitled  to  recover. 

Chilton,  C.  J.,  in  delivering  the  opinion  of  the  court,  said: 
"  The  widow's  right  to  dower  is  unaffected  by  the  sale,  unless,, 
indeed,  she  bars  her  right  by  some  act  which  in  a  court  of  equity 
would  constitute  it  a  fraud  in  her  to  insist  upon  it.  The  facts  of 
the  case  before  us  do  not  make  out  such  a  bar.     True,  the  widow 

1  21  Ala.  534.  So  if  the  maker  of  a  come  into  court  and  pleaded  that  the  note 
note  tells  one  proposing  to  take  it,  and  de-  was  '  all  right,'  the  court  could  not  have  re- 
siring  to  know  if  he  has  any  defence  to  it,  frained  from  giving  judgment  against  him. 
that  it  is  "  all  right,"  he  will  be  estopped  to  Now,  by  his  words,  he  puts  in  this  plea  be- 
dispnte  the  trnth  of  this  admission  when  fore  suit  is  brought,  and  the  law  will  not 
sued  on  the  note  by  the  person  to  whom  it  permit  hira  to  withdraw  it,  after  suit  is 
was  made.  Brooks  v.  Martifl,  43  Ala.  360.  brought.  These  words  amount  to  an  ad- 
Peters,  J. :  "  There  can  scarcely  be  a  rear  mission  that  Martin  cannot  take  back  with- 
sonable  doubt  that  the  words  used  by  out  inflicting  an  injury  upon  Brooks,  who 
Martin,  in  answer  to  Brooks's  inquiry  about  had  acted  upon  it."  See,  also.  Plant  a. 
the  note,  were  calculated  to  mislead  and  Voegelin,  30  Ala.  160;  McCabe  w.  Raney, 
deceive,  if  they  turned  out  to  be  untrue.  32  Ind.  309;  Vanderpool  v.  Brake,  28 
It  is  difficult  to  conceive  what  would  make  Ind.  130.  But  see  Jaqua  v.  Montgomery, 
a  note  '  all  right '  that  could  not  be  collect-  33  Ind.  36.  But  if  a  defence  should  arise 
ed  by  suit,  or  that  would  not  be  paid  at  subsequently  to  the  representation,  the 
maturity,  if  the  maker  was  able.  This  maker  may  set  it  up.  Cloud  v.  Whiting, 
would  make  it  all  right,  and  nothing  short  38  Ala.  57  ;  Maury  v.  Coleman,  24  Ala. 
,  of  this  would  have  that  effect.  Had  there  381. 
been  a  suit  pending  on  the  note  between  ^  26  Ala.  547. 
Brooks  and   Martin,  and  the  latter  had 
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in  this  case  is  administratrix,  but  the  law  prescribes  her  duties, 
and  so  long  as  she  acts  within  the  scope  of  those  duties  it  would 
be  singular  indeed  that  she  should  forfeit  her  rights  as  an  individ- 
ual, merely  by  reason  of  her  having  properly  complied  With  the 
l-equirements  of  the  law  in  her  fiduciary  character.  Such  sales, 
when  made  by  commissioners,  are  judicial  in  their  character,  and,, 
like  sales  under  executions,  leave  the  widow's  right  to  dower  un- 
affected. The  purchaser  is  supposed  to  examine  the  record,  and 
to  know  what  he  is  buying,  and  to  purchase  with  a  knowledge 
that  the  dower  is  yet  an  encumbrance  upon  the  land.  The  maxim 
caveat  emptor  applies ;  and  if  the  purchaser  blindly  bids  off  the 
land  without  inquiring  whether  the  Widow  has  relinquished  her 
dower,  or  consented  to  a  sale  of  it,  elecjting  to  take  a  share  of  the 
proceeds  in  lieu  thereof,  it  is  his  folly,  and  he  has  no  one  to  blanie 
but  himself.  We  are  of  opinion,  therefore,  that  there  was  no 
fraud  on  the  part  of  Mrs.  Owen  in  failing  to  announce  at  the 
sale  that  the  land  was  sold  subject  to  her  dower." 

In  Hopper  v.  McWhorter,i  an  action  of  trover  for  the  conversion 
of  slaves,  it  was  contended  that  the  plaintiff,  administrator  of 
one  Pratt,  was  estopped  by  reason  of  these  facts  :  Aftei-  the  death 
of  Ptatt,  the  slaves  were  divided  between  the  donees  of  the  de- 
teased,  and  the  share  to  which  the  plaintiff  was  entitled  was 
delivered  to  Mrs.  Pratt.  The  plaintiff  was  present  at  the  division , 
and  made  no  objection  to  Mrs.  Pratt's  receiving  the  share  allotted 
her ;  and  he,  having  married  one  of  the  donees,  received  the 
portion  allotted  his  wife. 

The  court  said :  "  We  can  perceive  none  of  the  qualities  of  an 
estoppel  in  this.  Mrs.  Pratt,  who  received  the  slaves  to  which  her 
husband's  administrator  was  entitled,  gave  nothing  for  them.  The 
administrator  made  no  representations  which  it  Would  be  in- 
equitablie  for  him  to  disregard  ;  nor,  so  far  as  we  can  see,  did  he 
say  or  do  anything  in  reference  to  the  division,  but  simply  per- 
mitted the  share,  to  which  lie,  as  adhiihistr^tor  of  Pratt,  was 
entitled,  to  go  into  the  possession  of  his  widow." 

in  an  action  of  debt  On  a  guardianship  bond,  against  the  guardian 
and  surety j^  it  appeared  that  the  guardian  had  befen  removed  by 
an  order  of  court,  and  that  he  subsequently  received  money  as 
guardiafii  The  surety  (Holcftmb)'  knew  at  the  tittie  that  Phelps, 
the  guardian,  was  about  to  receive  the  money  under  pretence  of 

1  18  Ala.  229.  ^  Merrells  v.  Phelps,  34  Conn.  109. 
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holding  the  position,  but  he  did  not  interfere  or  give  notice  of  the 
removal.  It  was  now  contended  that  Holcomb  was  estopped  to 
deny  his  liability ;  but  it  was  held  that  he  was  not. 

It  did  not  appear,  the  court  observed,  that  Holcomb  did  or  said 
anything  intended  or  calculated  to  deceive  or  mislead,  or  to  induce 
any  one  to  change  his  position  ;  and  the  displacement  of  the 
guardian  having  been  a  judicial  proceeding,  it  could  not  be 
deemed  incumbent  upon  the  surety  to  seek  out  the  plaintiff  and 
communicate  to  him  a  fact  of  which  the  record  of  the  court  gave 
notice  to  the  world. 

In  a  recent  case^  the  plaintiff  sued  to  recover  an  assessment 
of  taxes  on  cattle.  It  appeared  that  for  six  years  prior  to  the 
year  1862,  the  plaintiff's  cattle  had  been  entered  in  the  assess- 
ment lists  of  North  Canaan,  and  the  tax  upon  them  had  been  reg- 
ularly paid  by  the  plaintiff,  without  complaint ;  and  in  the  year 
1861,  the  son  of  the  plaintiff,  acting  as  his  agent,  entered  the 
cattle  in  the  lists  of  the  town,  with  the  knowledge  and  consent  of 
the  plaintiff.  The  court  held  the  plaintiff  estopped  to  deny  the 
legality  of  the  assessments. 

He  "  had  every  reason  to  expect,"  it  was  said,  "  that  the  cattle 
would  continue  to  be  entered  in  the  assessment  lists  of  that  town, 
unless  he  made  known  to  the  assessors  his  objections  to  such 
course.  It  was  reasonably  certain  that  his  conduct  would  pro- 
duce such  result,  and  induce  the  belief  that  he  desired  such 
course  should  be  taken.  Every  person  of  ordinary  understanding 
would  have  so  reasoned  under  the  circumstances  ;  and  the  plain- 
tiff must,  therefore,  be  taken  to  have  so  considered  the  subject. 
His  silence  shows  that  he  assented  to  what  was  done.  This  is 
further  shown  by  the  fact  that,  after  the  assessment  was  made,  the 
plaintiff  offered  to  pay  the  tax  upon  the  cattle,  without  the  least 
objection  to  the  legality  of  the  assessment.  At  that  time  he  ques- 
tioned only  the  right  of  the  town  to  tax  the  college  lands  belong- 
ing to  him.  In  the  case  of  Smith  v.  Smith,^  a  minor  son  made  a 
contract  for  his  services,  and  in  the  agreement  it  was  stipulated 
that  his  wages  should  be  paid  to  himself.  His  father  was  entitled 
to  the  value  of  his  labor,  and  knew  the  terms  of  the  contract,  and, 
although  he  resided  in  the  vicinity,  made  no  objection  thereto  till 
after  the  son  had  been  paid,  when  he  paid  the  contract  price.      It 

1  Ives  V.  North  Canaan,  33  Conn.  402        *  30  Conn.  111. 
(1866). 
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was  held  that  his  silence  showed  that  he  assented  to  the  contract, 
and  he  was  held  to  be  estopped  from  claiming  the  wages  of  his 
son."  1 

But  the  mere  payment  of  taxes  improperly  assessed,  without 
objection,  will  not  estop  a  person  to  resist  further  assessments.^ 
In  Landon  v.  Litchfield,  just  cited,  the  plaintiff  sought  to  recover 
money  paid  by  him  under  protest  as  a  tax  on  property  which  he 
claimed  was  exempt.  It  appeared  that  he  had  paid  the  assess- 
ments on  the  property  for  twenty  years  previously,  without  objec- 
tion ;  and  it  was  urged  that  the  plaintiff  was  now  estopped  to  deny 
the  defendant's  claim  to  the  taxes.  But  the  court  held  that  there 
was  no  foundation  for  such  an  objection. 

Upon  the  same  principle,  if  a  person  makes  a  note  in  the  name 
of  himself  and  another,  as  partners,  the  other  person  being  pres- 
ent at  the  time,  and  not  objecting,  the  latter  will  be  estopped  to 
allege  that  he  was  not  a  partner  at  the  time  the  note  was  executed, 
whatever  the  truth  may  have  been.^ 

In  Taylor  v.  Ely,*  the  plaintiffs,  as  assignees  of  one  Withey, 
sought  to  foreclose  a  mechanics'  lien  in  his  favor,  for  building  a 
house  for  the  defendants,  the  work  on  which  was  commenced  by 
Withey  and  finished  by  the  plaintiffs.  The  plaintiffs  claimed  a 
balance  due  of  $1,500.  It  appeared  that  Withey,  during  the  nego- 
tiations for  the  assignment  of  the  contract,  stated  to  the  plaintiffs 
that  this  amount  would  be  due  on  the  completion  of  the  work. 
This  statement  was  immediately  communicated  to  one  of  the 
defendants,  who  said  that  he  did  not  know  how  the  fact  might  be, 
that  his  brother  knew  more  about,  the  matter  than  he  did,  and 
referred  the  plaintiffs  to  him  for  information.  One  of  the  defend- 
ants remarked  that  he  could  not  then  tell  how  the  account  stood, 
as  the  books  were  at  the  store ;  and  subsequently  the*  defendants 
refused  to  give  such  information  on  the  subject  as,  the  plaintiffs 
desired.  The  plaintiffs  how  proceeded  to  finish  the  house,  at  con- 
siderable outlay ;  the  defendants  being  present  very  frequently 
while  the  work  was  going  on,  but  giving  no  further  information 
concerning  the  state  of  the  account  with  Withey,  thoufgh  it  also 
appeared  that  the  defendants  supposed  they  were  somewhat  in- 

1  See,  also,  Goddard  v.   Seymour,  30  '  Newell  v.  Nixon,  4  Wall.  572.     See 

Conn.  394.  Danforth  v.  Adams,  29  Conn.  107. 

•^  Landon  v.  Litchfield,  11  Conn.  251  ;  *  25  Conn.  250. 
Cruger  y.  Dougherty,  43  N.  Y.  107. 
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debted  to  him.  It  was  contended  for  the  plaintiffs  that  the  defend- 
ants were  now  estopped  to  deny  their  liability  to  them ;  but  a  con- 
trary decision  was  rendered. 

In  delivering  the  opinion  of  the  court,  Hinman,  J,,  remarked  :. 
"  The  plaintiffs'  claim  is  founded  upon  the  idea  that  the  defendants' 
conduct,  in  suffering  the  plaintiffs  to  go  on  and  expend  their 
money  in  completing  Withey's  contract,  under  the  false  impression 
that  when  completed  there  would  be  enough  due  upon  it  to  reim- 
burse them  for  such  expenditures,  and  would  also  be  enough  to 
pay  them  for  a  portion  of  Withey's  indebtedness  to  them,  in  con- 
nection with  the  declarations  of  the  defendants,  after  they  were 
informed  that  Withey  had  said  that  $  1,500  would  be  due  when 
the  house  was  finished,  and  their  refusal  to  give  information  in 
respect  to  their  accounts  with  Withey,  is  tantamount  to  standing 
by  and  suffering  an  honest  purchaser  to  expend  his  money  in  the 
purchase  of  property  to  which  the  party  thus  consenting  to  its  sale 
has  a  claim  of  which  he  gives  no  notice ;  and  as  the  defendants 
not  only  omitted  to  give  any  information  on  the  subject  when  first 
applied  to  for  the  purpose,  but  subsequently  expressly  refused  to 
give  any,  on  the  ground  that  they  might  be  blamed  by  Withey,  it 
is  asked  whether  the  express  refusal  to  give  any  information  is  not 
to  have  the  same  effect  that  the  silence  of  a  party  will  have  upon 
his  rights  to  property,  if  he  is  standing  by  when  it  is  sold  to  a  iona 
fide  purchaser ;  and  whether  it  makes  any  difference  in  the  case 
that  a  reason  was  given  for  such  refusal.  No  one  doubts  that  by 
refusing  or  neglecting  to  give  notice  of  his  rights  to  property, 
where  it  has  tlie  effect  to  mislead  a  purchaser,  by  inducing  him  to 
believe  that  no  such  rights  exist,  a  party  may  preclude  himself 
from  afterwards  asserting  them.  And  the  case,  as  we  think,  turns 
upon  the  application  of  this  and  other  well-settled  principles, 
rather  than  upon  any  difficult  or  doubtful  principle  itself.  We  do 
not  assent,  however,  to  the  notion  that  a  refusal  to  speak,  with  a 
reason  given  for  it,  is  the  same  thing  as  silent  acquiescence  in 
what  another  does  or  says.  A  party  cannot  be  misled  unless 
something  is  done  or  omitted  which  has  the  effect  to  mislead  him. 
....  The  doctrine  in  regard  to  estoppels  in  pais  is  more  liberal  and 
less  entirely  governed  by  technical  rules  than  estoppels  by  deed  or 
record.  The  object  is  to  prevent  fraud,  not  to  produce  it  by 
entrapping  a  party ;  ,  .  .  .  and  where  the  representation  or  con- 
cealment is  not  wilfully  fraudulent,  or  is  not  attended  with  such 
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gross  negligence  of  the  rights  of  others  as  to  be  tantamount 
thereto,  the  party  ought  not  to  be  estopped.^  .... 

"  We  know  of  no  principle  that  requires  that  the  evidence  of 
title  should  be  disclosed  ;  or  that  an  account  should  be  rendered 
where,  as  in  this  case,  the  interest  of  another  may  depend  upon 
the  state  of  the  account,  so  long  as  nothing  is  done  to  mislead. 
It  might  be  prejudicial  to  the  right  claimed,  if  the  party  was 
bound  to  go  into  details  respecting  it.  The  true  question  must 
be,  whether  anything  was  intentionally,  or  at  least  by  gross  negli- 
gence, concealed ,  which  had  the  effect  to  mislead. 

"  Tested  by  these  principles,  we  think  the  facts  found  by  the 
committee  are  not  sufficient  to  entitle  the  plaintiffs  to  relief. 
There  is  no  actual  fraud  found  against  the  defendants ;  and 
although  certain  facts  and  circumstances  are  found,  which  might 
have  more  or  less  weight  as  links  in  a  chain  of  evidence  going  to 
show  fraud,  yet  they  are  in  themselves  of  an  inconclusive  charac- 
ter, and,  in  connection  with  other  facts  in  the  case,  are  wholly 
insufficient  to  induce  us  to  believe  that  the  defendants  intended  to 
mislead  the  plaintiffs.  The  circumstance  on  which  the  plaintiffs' 
counsel  appear  to  place  the  most  reliance  is  the  fact  that  the 
defendants  stood  by  and  saw  the  plaintiffs  expend  their  money  in 
the  completion  of  the  building,  without  informing  them  that  there 
would  be  nothing  due  on  the  contract,  when  the  house  was  fin- 
ished. If  this  fact  was  unexplained,  it  might  perhaps  fairly  be 
inferred  from  it  that  the  defendants  intended,  by  means  of  the 
plaintiffs'  materials  and  labor  upon  the  building,  to  reimburse 
themselves  for  their  overpayments  to  Withey ;  and  if  such  was 
their  object,  it  would  be  a  fraud  which  would  subject  them  in  this 
application.  But  the  case  finds  that  Withey  informed  the  defend- 
ants that  he  had  secured  the  plaintiffs  for  completing  his  agree- 
ment ;  and  if  this  information  was  believed,  and  we  cannot  say 
the  defendants  had  any  reason  to  disbelieve  it,  it  entirely  changes 
the  character  of  the  defendants'  acts,  by  showing  that  they,  as 
well  as  the  plaintiffs,  were  misled,  and  were  acting  under  a  mis- 
taken impression  induced  by  the  unreliable  statements  of  Withey. 
Besides,  the  defendants  were  not  entirely  silent  in  acquiescing  in 
the  plaintiffs'  work  upon  the  house  ;  and  we  think,  under  the 
circumstances,  that  it  can  hardly  be  said  that  the  plaintiffs,  in  per- 
forming this  work,  acted  with  the'  prudence  and  caution  which 

1  Parker  v.  Barker,  2  Met.  423 ;  Cady  v.  Dyer,  20  Conn.  563.    See  post,  pp.  540  et  seq. 
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most  men  would  have  exercised.  They  were  probably  more 
easily  misled  than  they  otherwise  would  have  been,  in  the  hope 
of  obtaining  payment  of  some  portion  of  Withey's  indebtedness 
to  them ;  and  so  far  as  they  acted  under  any  such  inducement,  it 
is  chargeable  to  their  own  imprudence,  for  which,  obviously,  the 
defendants  are  not  responsible." 

In  Weber  v.  Weatherby,^  a  mechanics'  lien  was  acquired  by  the 
plaintiffs  on  the  house  of  the  defendant,  through  the  latter's  con- 
duct. While  the  house  was  building,  the  defendant  agreed  to  sell 
it  to  one  Ranstead.  The  house  was  to  be  finished  like  the  one 
adjoining  ;  and  Ranstead  deposited  $  100  as  forfeit,  in  case  of  his 
failure  to  comply  with  the  agreement.  After  this  agreement  was 
made,  Ranstead  purchased  of  the  plaintiffs  the  range,  furnace,  and 
other  articles  for  which  the  lien  was  claimed,  and  they  were  deliv- 
ered upon  the  premises  with  the  knowledge  of  the  defendant,  and 
the  furnace  was  bricked  up  in  the  cellar.  This  furnace  cost  up- 
wards of  f  100  more  than  the  one  in  the  adjoining  house.  Subse- 
quently Ranstead  abandoned  the  contract,  and  refused  to  take  the 
house  ;  and  the  defendant  retained  the  forfeit,  and  with  it  the 
house  and  fixtures  in  question,  refusing  to  pay  for  the  latter. 

The  court  remarked  that  if  a  furnace  had  been  put  into  the 
house  precisely  like  that  in  the  adjoining  one,  there  could  have 
been  no  question  of  the  liability  of  the  defendant  to  pay  for  it, 
and  that  it  would  fasten  a  lien  on  the  house.  This  would  be 
effected  by  holding  Ranstead  to  be  the  agent  of  the  defendant  in 
procuring  the  furnace. 

The  court  were  also  of  opinion  that  the  extra  cost  of  the  fur- 
nace put  up  by  Ranstead  could  not  change  the  case.  The  materials 
must  be  considered  as  furnished  with  the  authority  of  the  defend- 
ant, and  he  was  estopped  from  disputing  his  liability  by  his  conduct. 

At  an  election  to  fill  a  vacancy  among  the  trustees  of  a  school, 
the  place  having  been  occupied  by  the  plaintiff,  it  appeared  that 
he  was  present  at  the  election  of  another  to  his  place,  remained 
silent  when  the  ofiice  was  being  filled,  as  vacant,  made  no  objec- 
tion when  it  was  filled,  and  without. objection  saw  the  defendants 
enter  upon  the  duties  and  assume  responsibilities  in  the  ofiice, 
he  himself  neglecting  to  act.  The  court  held  that  he  was  now 
estopped  to  say  that  there  was  no  vacancy,  and  that  he  still  held 
the  position  of  trustee.^ 

1  34  Md.  656.  2  Colton  v.  Beardsley,  38  Barb.  29. 
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The  Supreme  Court  of  Indiana  say,  in  a  recent  case,  that  a 
mere  failure  to  give  notice  of  a  right,  where  another,  without 
knowledge  of  the  facts,  is  investing  his  money,  and  where  it  may 
be  fairly  concluded  that  he  would  not  do  so  if  informed  of  tlio 
facts,  will  generally  preclude  a  subsequent  setting  up  of  the  claim 
thus  concealed.^ 

In  Rice  v.  Dewey ,^  also  a  recent  case,  silence  was  held  not  to 
have  worked  an  estoppel.  In  this  case,  it  was  contended  by  pur- 
chasers from  a  mortgagor  that  the  defendant,  assignee  of  the 
mortgage,  was  estopped  to  set  up  his  mortgage  lien  against  them, 
by  reason  of  his  failure  to  assert  the  lien  during  the  making  of 
certain  improvements  on  the  land  by  the  purchasers.  But  the 
objection  was  overruled. 

The  court  observed  that  the  defendant  had  a  right  to  presume 
that  the  plaintifiFs  had  examined  the  records  ;  and  no  case  could 
be  found  holding  that  a  mortgagee,  whose  mortgage  was  duly 
recorded,  lost  any  right  by  neglecting  to  give  personal  notice  to  a 
purchaser  from  the  mortgagor.  The  case  was  not  analogous  to  the 
class  of  cases  where  one  having  the  title  to  land  himself  knows  that 
another,  ignorant  thereof,  but  believing  himself  to  be  the  owner, 
is  proceeding  to  erect  improvements  thereon,  and  the  real  owner 
conceals  his  title  from  him,  or  remains  silent  in  relation  thereto. 

In  Hawley  v.  Butler,*  it  appeared  that  the  plaintiff  in  an  action 
for  false  imprisonment  had  requested  the  defendant  to  confine 
him  in  a  jail  at  hand,  until  he  could  hear  from  a  certain  quarter 
concerning  his  detention,  rather  than  to  send  him  a  long  distance, 
to  a  military  post,  there  to  await,  perhaps  for  a  still  longer  time, 
in  confinement.  The  request  was  granted,  and  the  plaintiff  con- 
fined accordingly.  It  was  held  that  this  action  of  the  plaintiff 
was  a  legal  excuse  for  the  detention,  if  it  did  not  completely  estop 
him  from  bringing  the  actipn. 

An  officer  is  not  estopped,  when  sued  for  neglect  of  duty  in 
serving  an  execution,  to  show  that  the  process  was  void,  even 
though  he  return  the  execution  as  partly  satisfied.*  Such  a  state 
of  facts  was  presented  in  the  case  cited,  and  the  court  in  sub- 
stance said  :  By  collecting  a  portion  of  the  amount,  the  officer  did 
obligate  himself  to  proceed  and  collect  the  remainder.    Where  an 

1  Fletcher  v.  Holmes,  25  Ind.  458,  470        '  54  Barb.  490. 

(1865).  *  Tucker  v.  Malloy,  48  Barb.  85. 

2  54  Barb.  455  (1862). 
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officer  becomes  satisfied  that  there  is  a  want  of  jurisdiction,  he  is 
not  bound  to  act.  He  may  stop  as  soon  as  he  becomes  convinced 
of  this,  and,  if  sued  for  a  neglect  of  duty,  he  may  show  the  fact  in 
defence.  In  the  present  case,  it  may  have  been  that  the  officer 
was  not  advised  at  first  of  the  defective  character  of  the  writ ;  but 
even  if  the  fact  was  otherwise,  he  was  justified  in  his  course. 
The  return  did  not  injure  any  one,  and  no  action  had  been  taken 
by  the  plaintiff  in  consequence  of  it.  It  could  not,  then,  work  an 
estoppel. 

Forgetfulness  was  allowed  as  a  defence  in  the  case  of  an  infant 
recently  in  the  Court  of  Appeals  of  New  York.^  In  this  case,  the 
parents  of  the  defendant,  Henrietta  Carr,  an  infant,  conveyed  to 
her  the  premises  in  controversy.  Ten  or  eleven  years  afterwards 
the  parents  executed  a  deed  of  the  same  premises  to  the  plaintiff 
in  trust.  The  plaintiff  advanced  large  sums  of  money  on  this 
security,  paying  also  an  outstanding  mortgage  upon  the  land. 
Henrietta,  then  about  sixteen  years  of  age,  signed  her  mother's 
name  to  the  deed,  at  her  mother's  request.  She  had  forgotten,  at 
the  time,  the  conveyance  to  herself ;  but  after  the  plaintiff  had 
made  all  his  advances,  she  recollected  the  deed.  The  action  was 
brought  to  bar  Henrietta's  claim,  or  to  have  the  land  sold,  and 
the  plaintiff's  advances  repaid ;  but  the  defendant  prevailed. 

The  case  of  Slim  v.  Croucher  ^  may  be  reconciled  with  this  on 
the  ground,  which  would  seem  fairly  inferable,  that  in  that  case  the 
party  was  guilty  of  great  negligence  in  forgetting  the  prior  fact. 

The  circumstances  iinder  which  waiver  works  an  estoppel  are 
clearly  stated  by  Mr.  Justice  MuUin  in  a  recent  case.^  "  It  seems 
to  me,"  he  says,  "  that  a  waiver,  to  be  operative,  must  be  sup- 
ported by  an  agreement  founded  on  a  valuable  consideration,  or 
the  act  relied  on  as  a  waiver  must  be  such  as  to  estop  a  party  from 
insisting  on  performance  of  the  contract  or  forfeiture  of  the  con- 
dition. There  is  not  in  this  case  any  agreement  to  waive  the  con- 
dition requiring  the  suit  to  be  brought  within  a  year  ;  nor  is  the 
defendant  estopped  from  insisting  on  the  condition.  If  iny  tenant 
agrees  to  pay  me  rent  on  a  day  named,  or  his  lease  will  be  for- 
feited, and  if  before  the  day  I  agree,  for  a  valuable  consideration, 
to  waive  the  condition,  I  am  bound  by  the  agreement.  If,  without 
consideration,  I  agree  that  he  may  pay  after  the  day,  and  he,  by 

1  Spencer  v.  Carr,  45  N.  Y.  406  (1871).        =  Ripley  v.  Etna  Ins.  Co.,  30  N.  Y.  136, 
"  1  DeG.  F.  &  J.  518.     Post,  p.  540.  164  (1864). 
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reason  thereof,  omits  to  pay  at  the  day,  I  am  estopped  from  en- 
forcing a  forfeiture.  But  if,  without  consideration,  I  assent  to  a 
waiver  of  payment  at  the  day,  but  before  the  day  withdraw  my 
assent,  and  insist  on  performance  in  such  season  as  to  enable  him 
to  perform,  I  am  not  estopped."  ^ 

Acquiescence,  to  work  an  estoppel,  seems  to  depend  upon  the 
same  principles.  It  is  held  that  the  payment  of  taxes  for  a  num- 
ber of  years,  under  an  irregular  levy,  without  objection,  will  not 
estop  the  party  paying  from  afterwards  objecting  to  the  "validity  of 
another  assessment  made  in  the  same  manner.^ 

But  if  a  person  enter  his  name  as  a  subscriber  to  a  fund,  he 
will  not  be  permitted  to  escape  responsibility  by  alleging  that  his 
liability  was  only  to  accrue  when  the  subscription  was  entirely 
made  up,  and  that  this  has  not  been  done,  if  he  has  encouraged 
the  other  subscribers  to  go  on  with  the  enterprise,  and  make 
expenditures,  knowing  at  the  time  that  the  subscription  had  not 
been  completed.^ 

In  the  recent  case  of  Stagg  v.  Insurance  Company,*  the  plaintiff 
brought  an  action  for  a  5  per  cent  commission  on  renewal  pre- 
miums, under  the  following  circumstances :  It  appeared  that  he 
became  agent  of  the  company  by  the  acceptance  of  a  circular 
which  stated,  in  a  general  way,  that  the  usual  compensation  of 
such  agents  was  10  per  cent  on  the  first  premiums,  and  5  per 
cent  on  renewals.  Subsequently  a  more  specific  circular  was  sent 
him,  containing  the  following  language :  "  For  your  services  as 
above  you  will  be  allowed  a  commission  of  10  per  cent  on  the  first 
premiums  (cash  and  note),  and  5  per  cent  on  all  subsequent 
renewal  premiums,  so  long  as  you  continue  the  agent  of  the  com- 
pany." The  plaintiff  acted  upon  this  second  paper  for  fifteen  ■ 
years,  and  was  then  discharged.  He  now  sought  to  hold  the  com- 
pany liable  to  pay  5  per  cent  on  renewals  of  premium  received 
subsequently  to  his  discharge  on  policies  previously  procured  by 
him ;  and  he  based  his  claim  upon  a  custom  to  this  effect  between 
insurance  companies  and  their  agents.  But  the  court  held  that 
the  action  could  not  be  maintained  ;  the  circular  last  referred  to 
representing  the  agreement  between  the  parties  as  to  compensa- 
tion, and  this  agreement  excluding  any  proof  of  usage.    And  by 

1  See  Booth  v.  Bunce,  31  N.  Y.  246  ;        »  Hutchins  v.  Smith,  46  Barb.  235. 
O'Donnell  v.  Kelsey,  10  N.  Y.  412 ;  Hut-        *  10  Wall.  589. 
chins  V.  Smith,  46  Barb.  235. 

'■i  Cruger  v.  Dougherty,  43  N.  Y.  107. 
See  ante,  pp.  518,  519. 
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acting  \ipon  the  circular,  receiving  and  adjusting  his  compensation 
by  it,  he  was  estopped  to  deny  that  it  represented  the  contract 
under  which  he  had  acted. 

It  is  clear  that  the  ground  of  the  estoppel  was,  that  by  acting 
upon  the  terms  of  the  circular  he  had  affected  the  position  of  the 
company  ;  had  he  refused  to  accept  the  terms  proposed,  the  com- 
pany might  have  declined  to  contract  with  him,  and  secured  some 
one  else.  Having  prevented  them  from  doing  so,  he  could  not 
now  repudiate  the  terms  of  the  circular. 

In  the  case  of  Frost  v.  Saratoga  Mutual  Insurance  Company ,i 
an  action  on  a  policy  of  insurance  against  fire,  the  insurers 
defended  on  the  ground  of  a  false  warranty,  in  that  the  plaintiff, 
in  his  application,  which  was  made  part  of  the  policy,  had  stated 
that  there  were  no  buildings  within  ten  rods  of  the  building 
insured,  except  such  as  were  mentioned.  This  was  false  ;  but  the 
plaintiff  contended  that  the  defendants  were  estopped  to  allege  the 
defence  for  this  reason  :  The  fire  occurred  in  the  spring  of  1840. 
In  the  course  of  the  year  the  defendants  were  fully  apprised  that 
the  application  did  not  truly  describe  all  the  buildings  within  the 
distance  mentioned  ;  yet  subsequently,  and  in  three  successive 
years,  the  defendants  made  assessments  on  the  premium  note  of 
the  plaintiff,  given  when  the  policy  was  made,  which  assessments 
were  paid  by  the  plaintiff.  The  court  held  that  this  fact  estopped 
the  defendants  to  set  up  the  breach  of  warranty. 

Having  shown  that  the  note  was  invalid  by  reason  of  the  fact 
that  the  policy  was  void,  and  that  both  must  stand  or  fall  together, 
Beardsley,  C.  J.,  speaking  for  the  court,  said  that  the  defend- 
ants, with  full  knowledge  of  the  fact  of  misrepresentation,  had 
elected  to  treat  the  note  as  a  valid  and  available  security  in  their 
favor.  Several  sums  had  accordingly  been  assessed  by  the  direct- 
ors of  the  company,  and  payment  received.  "  The  defendants," 
said  he,  "  by  affirming  the  validity  of  the  premium  note,  neces- 
sarily affirmed  that  the  policy  was  also  originally  valid.  This  affir- 
mation was  acted  upon  by  the  plaintiff,  for  he  advanced  money  in 
consequence  of  its  being  made,  and  the  defendants  shall  not  now 
be  allowed  to  set  up  any  fact  dehors  the  policy,  in  order  to 
impeacli  the  original  validity  of  the  contract  of  insurance.^  Qui 
sentit  commodum,  sentire  debet  et  onus.    The  defendants  have  de- 

1  SDenio,  154.  Penn.  St.  22;  Miller  v.  Mutual  Benefit 

2  See  Hyatt  v.   Wait,  37    Barb.    29;     Life  Ins.  Co.,  31  Iowa,  216. 
Elliott  V.  Lycoming  Mut.  Ins.   Co.,   66 
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rived  advantage  from  this  contract,  and  they  should  now  bear  its 
burden.^ 

In  a  case  ^  recently  before  the  Supreme  Court  of  Massachusetts, 
the  plaintiffs  declared  upon  a  policy  of  marine  insurance.  It 
appeared  that  a  deviation  had  occurred  on  a  prior  trip  covered  by 
the  same  policy,  causing  a  partial  loss  which  was  adjusted  and 
paid  by  the  company  with  full  knowledge  of  the  deviation.  A 
total  loss  having  afterwards  occurred,  for  which  the  present  action 
was  brought,  the  defendants  endeavored  to  escape  their  liability  by 
setting  up  the  former  deviation ;  but  the  court  refused  to  allow 
them  to  do  so. 

Bigelow,  J.,  in  delivering  judgment,  observed  that  "  the  defend- 
ants thus  recognized  the  validity  of  the  policy  as  a  subsisting  con- 
tract, with  a  full  knowledge  of  the  alleged  deviation,  and  they 
allowed  the  plaintiffs  to  send  the  vessel  to  sea,  not  only  without 
any  suggestion  that  they  had  forfeited  their  right  to  hold  the 
insurers  liable,  but  in  the  belief  that  she  was  covered  by  a  policy 
the  validity  of  which  was  not  denied  or  doubted  by  the  defendants 
by  reason  of  any  pre-existing  fact.  The  plaintiffs,  under  these  cir- 
cumstances, had  a  right  to  regard  any  objection  on  the  ground  of 
the  supposed  technical  deviation  to  have  been  waived.  Certainly 
it  cannot  be  allowed  as  a  defence  to  this  action,  without  operating 
as  in  the  nature  of  a  fraud  on  the  plaintiffs,  who  have  acted  on 
the  belief  that  the  policy  was  in  force  during  the  prosecution  of 
the  residue  of  the  voyage." 

A  license  cannot  be  revoked  after  it  has  been  acted  upon.^  In 
Marble  v.  Whitney,  just  cited,  the  plaintiff  had  consented  to  the 
alteration  of  a  road,  and  its  location  through  his  land,  but  after- 
wards closed  it.  The  defendant  tore  down  the  fence,  and  the 
plaintiff  sued  him  in  trespass.  The  court  held  the  plaintiff's  con- 
sent was  not  a  license  which  he  could  revoke  after  the  alteration 
in  'the  road  had  been  made.     Commissioners  of  highways  might 

1  This  seems  to  be  a  misapplication  of  strictly  applicable ;  for  it  is  quite  imma- 

the  maxim  referred  to ;  for  the  defendants  terial  to  the  estoppel  whether  the  party 

derived  advantage  also  from  the  contract  against  whom  it  is  alleged  has  derived  »n 

before  the  acts  were  done  which  were  held  advantage  by  his  acts  or  not.    So  far  as  this 

to  raise  an  estoppel, — in  the  payment  of  the  matter  is    concerned,  the    estoppel  rests 

premiums.    It  would  be  more  accurate  to  rather  on  the  injury  to  the  other  party, 

say,  that  the  defendants  had  derived  an  ^  Sillowayu.  Neptune  Ins.  Co.,  12  Gray, 

advantage  from  the  acts  done  after  the  73. 

fire,  and  therefore  they  should  be  bound.  '   People  v.  Goodwin,   5  N.  Y.  568; 

But  even  in  this  case  the  maxim  is  not  Marble  v.  Whitney,  28  N.  Y.  297. 
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act  upon  a,  parol  consent  of  the  owner  in  laying  out  or  altering  a 
highway  across  his  lands  ;  and  though  such  consent  might  be 
revoked,  it  must  be  revoked  before  the  road  should  be  laid  out  or 
the  alteration  made.  If  the  commissioners  immediately  act  on 
the  faith  of  the  consent,  and  lay  out  or  alter  a  highway,  the  owner 
will  be  estopped  to  deny  the  validity  of  the  act. 

In  a  recent  case,^  which  was  application  for  dower,  it  appeared 
that  the  petitioner  had  for  many  years  resided  with  her  sou  on  the 
lands  of  her  husband,  witliout  any  attempt  to  have  her  dowet 
assigned.  During  this  time  her  son  took  down  the  old  buildings, 
and  erected  others  for  the  accommodation  of  his  family,  including 
his  mother ;  and  this  was  done  without  objection  from  her,  and 
with  her  acquiescence  and  approbation.  She  continued  to  reside 
with  her  son  until  his  death,  and  afterward  with  his  widow.  It 
was  contended  that  she  was  estopped  by  this  conduct  to  set  up  a 
claim  for  dower  in  the  new  buildings ;  or  if  otherwise,  that  it 
amounted  to  a  license  to  the  son  to  build  upon  her  estate,  and  that 
the  house  so  built  should  be  regarded  as  his  personal  estate. 

The  reply  of  the  court  was  that  at  law  the  new  buildings  be- 
came annexed  to  the  soil,  and  a  part  of  the  realty.  There  was  no 
claim  that  they  were  not  annexed  to  the  soil  in  the  usual  mode ; 
the  party  erecting  them  was  the  sole  owner  of  the  estate,  subject 
to  his  mother's  dower,  and  could  not  be  presumed  to  have  erected 
them  with  a  view  to  their  becoming  personal  estate. 

2.    Of  ICnowledge  of  the  Facts. 

Numerous  cases  of  boundary  involve  this  second  element  of 
estoppel.  In  the  case  of  Liverpool  Wharf  v.  Prescott,^  the  plain- 
tiffs brought  a  writ  of  entry  to  recover  a  narrow  strip  of  land  in 
Boston.  It  appeared  that  a  line  had  been  agreed  upon  between- 
the  plaintiffs  and  the  defendants  about  twenty  years  before  the 
commencement  of  the  action,  and  had  been  mutually  adopted  as 
the  correct  one,  and  built  upon  accordingly  with  the  acquiescence 
of  the  demandants,  until  some  time  in  1858  or  1860,  when  they 
claimed  that  the  defendants'  building  was  over  their  line,  and  noti- 
fied them  in  writing,  but  made  no  other  interruption  of  the  defend- 
ants' possession.  In  the  court  below,  the  defendants  asked  the 
court  to  instruct  the  jury  that  if  they  found  that  the  line  of  the 

1  Husted's  Appeal,  34  Conn.  488  (1868)..       =  7  Allen,  494;  S.  C.  4  Allen,  22. 
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building  haid  been  adopted  as  the  true  line,  with  knowledge,  or 
with  reason  to  believe,  that  they  were  going  to  erect  a  building 
upon  it  and  make  expensive  outlays,  and  that  the  defendants  did 
then,  with  the  knowledge  of  the  demandants,  adopt  the  line  thus 
given,  and,  relying  upon  it,  proceeded  at  once  to  make  the  erec- 
tions and  outlays  contemplated,  the  demandants  seeing  and  know- 
ing it,  and  standing  by  without  making  any  objection  or  giving 
notice,  the  demandants  would  now  be  bound  by  this  line,  and 
estopped  to  deny  that  it  was  the  true  boundary.  But  the  court 
declined  to  give  this  instruction,  and  told  the  jury  that  the  facts 
in  the  case  were  not  sufficient  to  estop  the  demandants ;  and  the 
judgment  was  affirmed  on  appeal. 

Mr.  Justice  Hoar  now  said :  "  We  are  of  opinion  that  it  was 
rightly  held  at  the  trial  that  there  is  no  estoppel  under  such  circum- 
stances. There  is  nothing  in  the  case  to  show  that  there  was  any 
'  standing  by,'  and  permitting  the  expenses  to  be  incurred  without 
notice,  which  was  the  case  put  in  Thayer  v.  Bacon  .^  The  parties 
did  not  even  undertake  to  fix  a  doubtful  line  by  agreement,  but 
only  to  point  the  true  boundary  as  fixed  by  the  deed.  The  author- 
ity of  Tolman  v.  Sparhawk^  is,  therefore,  direct  and  decisive.  The 
case  relied  on  by  the  tenants,  Kellogg  v.  Smith,^  is  wholly  dififerent. 
There  the  line  in  question  had  been  referred  to  as  a  fixed  boundary, 
and  adopted  as  such  for  more  than  a  hundred  years;  and  the 
decision  did  not  rest  on  the  point  of  estoppel." 

In  Thayer  v.  Bacon,* — a  writ  of  entry,  —  it  appeared  that  the 
demandant,  the  tenant,  and  other  adjoining  owners,  signed  an 
agreement  in  the  following  terms :  "  Boston,  November  4,  1853, 
We,  the  undersigned,  owners  of  wharves  and  flats  east  of  Harrison 
Avenue,  are  desirous  of  having  our  respective  lines  run  so  as  each 
of  us  may  know  our  boundary.  We  severally  agree  to  employ  Mr. 
Alexander  Wadsworth  to  run  said  lines,  and  put  up  stakes  or 
marks  to  designate  each  lot,  and  we  further  agree  to  pay  our  pro- 
portion of  the  expense  of  the  same."  Tlie  lines  were  run  in  pursu- 
ance of  this  agreement,  and  in  1855  the  tenant  began  building 
his  wharf  in  conformity  with  the  lines,  and  having  finished  it,  a 
quitclaim  deed  was  written  on  the  back  of  the  surveyor's  plan, 
assenting  to  and  establishing  the  lines  ;  and  this  deed  was  signed 
by  the  tenant  and  by  some  others  of  the  proprietors,  but  not  by  the 

1  3  Allen,  163.  =7  Cush.  375. 

2  5  Met.  469.  i  3  Allen,  163. 
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demandant,  and  the  deed  was  never  recorded  or  acknowledged. 
Judgment  was  given  in  favor  of  the  demandant. 

"  If  the  instrument,"  said  Hoar,  J.,  for  the  court,  "  upon  which 
the  defendant  relies  is  to  be  construed  as  an  agreement  to  submit 
to  arbitration  the  line  between  him  and  the  plaintiff,  the  ruling 
of  the  court  at  the  trial  [in  favor  of  the  demandant]  was  wrong, 
and  a  new  trial  miist  be  granted.^  But  we  cannot  so  construe  it. 
....  We  seek  in  vain  for  the  usual  apt  words  to  constitute  a 
submission  to  arbitration.  It  does  not  appear  that  there  was  any 
controversy  between  the  owners,  anything  requiring  a  notice  or 
hearing  or  decision  of  conflicting  claims.  So  far  as  the  paper 
shows,  the  service  expected  of  Mr.  Wadsworth  was  simply  minis- 
terial. There  is  no  agreement  to  adopt  and  abide  by  whatever 
lines  he  may  determine.  Such  an  agreement,  indeed,  would  not 
be  necessary,  but  would  be  implied  by  law  from  an  explicit  agree- 
ment to  submit  to  arbitration ;  but  where  no  such  stipulation  is 
clearly  made,  it  does  not  seem  to  us  to  result  from  the  employment 
of  a  surveyor  to  run  lines." 

The  tenant  had  asked  for  the  following  instruction  to  the  jury : 
That  if  the  jury  should  beljfeve  that  the  tenant,  relying  in  good 
faith  upon  the  agreement  to  run  the  lines,  built  his  wharf  in 
accordance  with  them,  and  released  any  right  he  had  to  other 
lines,  which  he  would  not  have  done  but  for  the  agreement,  then 
the  demandant  was  estopped  to  claim  any  land  owned  by  the 
lines  as  ascertained.  The  court,  continuing,  said  it  was  very  clear 
that  this  instruction  would  not  have  been  warranted  by  law.  An 
estoppel  in  pais  must  arise  from  some  act  of  the  party  against 
whom  it  is  claimed.  If  the  demandant,  with  a  knowledge  or  reason 
to  believe  that  the  tenant  supposed  the  lines  run  were  the  true 
lines,  stood  by  and  allowed  the  tenant,  without  notice  or  objection, 
to  make  expensive  outlays  upon  the  premises,  he  might  be 
estopped  from  denying  that  he  had  adopted  the  line  which  was 
the  basis  of  the  tenant's  claim.  But  the  prayers  for  instructions 
had  omitted  the  element  of  knowledge  by  the  demandant  of  the 
tenant's  expenditures. 

In  another  case  ^  it  appeared  that  certain  parties,  intending  to 
establish  the  true  line  between  their  lands,  agreed  upon  a  boun- 
dary by  parol,  which  was  not  in  fact  the  true  line.  But  they  held 
possession  in  accordance  with  the  conventional  line  ;  and  one  of 

I  Searle  v.  Abbe,  13  Gi-fiy,  409.  2  Brewer  v.  Boston  &  W.  R.  Co.,  5  Met.  478. 
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the  parties  being  about  to  sell  to  the  defendants,  the  other  stated 
to  the  purchasers  that  the  line  agreed  upon  was  correct,  and  that 
he  did  not  claim  beyond  it.  After  the  sale  the  purchasers  made 
improvements  next  to  the  conventional  line,  with  the  knowledge 
of  the  adjoining  owner,  who  was  often  present  and  repeatedly 
pointed  out  the  line,  without  giving  notice  of  any  claim  to  the 
land.  Having  subsequently  discovered  the  true  line,  and  that  it 
extended  beyond  the  improvements,  the  court  held  him  entitled  to 
recover  it. 

"  We  must,"  said  Wilde,  J.,  in  delivering  judgment,  "  consider 
the  declarations  and  admissions  of  the  demandant  as  having  been 
made  in  good  faith  and  by  mere  mistake.     And  admissions  thus 

made  do  not,  we  think,  by  law  operate  by  way  of  an  estoppel 

Now  it  does  not  expressly  appear  by  the  case  stated  that  the  dec- 
larations of  the  demandant  were  made  to  the  tenants'  agent  with  a 
view  to  influence  their  conduct,  or  that  he  had  knowledge  of  their 
intention  to  purchase.  Nor  does  it  appear  that  the  tenants  will 
be  injured  by  the  flats  ;  for  if  they  purchased  with  warranty,  they 
may  be  indemnified.  We  do  not,  however,  decide  the  case  on 
these  considerations,  but  on  the  ground  that  the  demandant  has 
acted  fairly,  under  a  mistake,  and  that  he  has  made  no  declaration 
contrary  to  his  honest  belief  at  the  time,  or  with  any  intention  to 
deceive  the  tenants.  And  we  think  it  clear  that  declarations  thus 
made  do  not  operate  in  the  nature  of  an  estoppel.  A  party  is  not 
to  be  estopped  to  prove  a  legal  title  to  his  estate  by  any  misrepre- 
sentation of  its  locality,  made  by  mistake,  without  fraud  or  inten- 
tional deception,  although  another  party  may  be  induced  thereby 
to  purchase  an  adjoining  lot,  the  title  to  which  may  prove  defec- 
tive, for  he  may  require  a  warranty,  and  it  would  be  most  unjust 
that  a  party  should  forfeit  his  estate  by  a  mere  mistake." 

The  principle  updn  which  these  cases  proceed,  it  is  clear,  is  that 
there  must  have  been,  when  the  incorrect  line  was  acted  upon,  a 
knowledge  of  the  true  boundary,  in  order  to  estop  the  party  from 
asserting  it  within  the  period  of  limitation ;  and  this  seems  well 
settled,  even  though  it  may  have  been  the  intention  that  the 
incorrect  line  should  be  fixed  as  the  true  one,  and  acted  upon 
accordingly.! 

1  Corkhill  v.  Landers,  44  Barb.  218 ;  Eeed  v.  McCourt,  41  N.  Y.  435 ;  Keed  v. 

Laverty  i-.  Moore,  32  Barb.  347;  S.  C.  33  Farr,  35  N.  Y.  113  ;  Rutherford  v.  Tracy, 

N.  Y.  658;  Raynor  v.  Tiraerson,  51  Barb.  48  Mo.  325. 
517;   Smith  t.  McNamara,  4  Lans.  169; 
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But  it  is  said  in  Alabama  that  though  a  partition  fence  be 
entirely  on  the  land  of  one  of  the  proprietors,  still  if  it  has  been 
recognized  as  a  partition  fence  by  both  parties,  it  will  confer  the 
same  rights  as  if  it  were  in  fact  so.  The  recognition  would  operate 
as  an  estoppel  in  pais  ;  and  neither  party  could  complain  of  any 
act  done  by  the  other  which  would  have  been  lawful  had  the  fence 
been  located  on  the  true  line  of  boundary.^ 

The  case  of  Lefever  v.  Lefever  ^  is  important  in  relation  to  this 
element  of  knowledge.  It  was  an  action  to  recover  money  paid 
on  a  transfer  of  twenty  shares  of  the  Huguenot  Bank,  by  reason 
of  false  representations  and  concealment  respecting  the  condition 
and  value  of  the  stock  and  assets  and  protested  paper  of  the  bank. 
The  plaintiff  was  a  director  of  the  bank,  and  had  been  such  from 
its  organization  ;  he  was  usually  present  at  the  proceedings  of  the 
board  of  directors,  and  had  taken  part  in  them  when  the  last 
dividend  was  declared.  He  purchased  the  shares  referred  to  from 
tlie  cashier.  The  referee  found,  among  other  things,  that  the 
defendant  had  falsely  represented  that  the  bank  was  sound  at  the 
time  of  the  purchase,  that  the  stock  was  above  par,  and  that  it 
held  no  bad  or  protested  paper ;  all  of  which  was  false,  to  the 
knowledge  of  the  cashier.  The  plaintiff,  in  point  of  fact,  was 
ignorant  of  the  truth  or  falsity  of  the  statements  made  by  the 
cashier ;  but  it  was  contended  that  as  an  officer  of  the  bank  he 
was  bound  to  know  its  condition.  The  court  decided  in  favor  of 
the  plaintiff. 

Wright,  J.,  who  delivered  the  opinion,  said  :  "  In  any  matter  or 
controversy  connected  with  the  business  of  the  bank,  or  its  man- 
agement, it  is  clear  that  want  of  notice  of  its  condition  would  not 
be  available  to  him.  Upon  well-settled  principles  of  public  policy, 
he  would  not  be  allowed  to  hold  himself  out  to  the  world  as  the 
director  or  manager  of  an  institution,  and  then,  when  sought  to 
be  made  liable  by  the  people  or  creditors  of  the  institution,  avail 
himself  of  the  plea  of  ignorance  to  repudiate  the  acts  or  omissions 
of  himself  or  his  agents.  But  this  case  has  no  relation  to  the 
business  of  the  bank  or  its  management.  It  was  simply  a  sale  of 
stock  by  an  officer  of  the  bank  to  anotlier  ;  and  although  the  ven- 
dee was  a  director,  having  the  means  of  knowledge,  he  was  not  in 
the  particular  transaction  chargeable  with  notice  of  the  condition 
of  the  bank.     If  he  was  actually  ignorant  of  its  condition,  the 

1  Henry  v.  Jones,  28  Ala.  385.  a  30  N.  Y.  27. 
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fraudulent  vendor  would  be  legally  responsible  to  him  for  the 
deceit  as  to  any  stranger  to  the  institution.  It  was  not  a  case  in 
which/the  plaintiff  was  legally  bound  to  know  the  truth  or  falsity 
of  the  defendant's  affirmations." 

In  a  recent  case  in  Ohio,^  it  appeared  that  the  defendant  had 
given  two  receipts,  by  mistake,  for  the  same  grain.  The  second 
receipt  came  into  the  plaintiff's  hands  bona  fide  and  for  value,  after 
the  grain  had  been  delivered  on  the  first  receipt.  In  an  action 
for  the  non-delivery  of  the  grain  on  the  second  receipt,  the  court 
allowed  the  defendant  to  show  that  it  had  been  given  by  mistake. 

The  element  of  knowledge  of  the  object  of  the  inquiries  of  the 
person  to  whom  the  representation  was  made,  was  absent  in  Pierce 
V.  Andrews.^  Tliis  was  an  action  of  trespass  against  a  deputy- 
sheriff  for  taking  the  plaintiff's  horse.  It  appeared  that  one 
Brooks,  having  an  execution  against  the  plaintiff's  father,  sent  his 
agent  to  the  plaintiff,  in  whose  possession  the  horse  was,  to  inquire 
whose  property  it  was  ;  and  the  agent,  without  disclosing  his 
agency,  or  informing  the  plaintiff  of  the  object  of  his  inquiry, 
inquired  who  was  the  owner  of  the  horse,  to  which  question  the 
plaintiff  replied  that  the  horse  was  his  father's.  Brooks  now  sent 
the  defendant  to  levy  upon  the  horse  in  accordance  with  the  execu- 
tion, when  the  plaintiff  claimed  the  property,  and  forbade  the  sale, 
but  all  to  no  purpose.  The  court  held  that  the  plaintiff  was  not 
estopped  to  maintain  the  action. 

They  said  that  it  might  have  been  different-  had  the  plaintiff 
known  the  agent's  object  in  making  the  inquiry,  and  had  permit- 
ted the  sale  to  take  place  without  objection  ;  ^  but  no  one  could  be 
estopped  by  a  deceptive  answer  to  a  question  which  he  may  rightly 
deem  impertinent,  and  propounded  by  an  intruder,  especially  after 
giving  notice  on  discovering  that  his  statement  had  been  acted 
upon. 

In  a  recent  case  *  in  the  Circuit  Court  of  the  United  States,  the 
plaintiff  brought  an  action  upon  a  policy  of  fire  insurance,  to 
which  the  defence  was  that  there  had  been  a  false  statement  by 
the  plaintiff  respecting  the  existence  of  a  mortgage  upon  the 
premises  insured.  The  defendants  claimed  that  there  had  been  a 
direct  question  asked  by  the  agent,  before  the  written  application 

1  Second  National  Bank  v.  Walbridge,        '  Stephens  v.  Baird,  9  Cowen,  274. 

19  Ohio  St.  419  (1869).  *  Geib  v.  International  Ins.  Co.,  1  Dill. 

2  6  Cush.  4.  443  (1870). 
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had  been  made,  whether  there  was  any  mortgage  on  the  property, 
and  that  the  plaintiff  answered  no.  The  plaintiff  denied  this 
statement  (which  was  left  to  the  jury  to  determine),  and  con- 
tended that  the  defendants  were  estopped  to  set  up  the  defence  by 
reason  of  the  following  alleged  facts  :  The  agent  of  the  company 
filled  up  the  application  in  the  absence  of  the  plaintiff,  and  without 
his  knowledge  or  authority ;  the  application,  together  with  the 
policy,  was  brought  to  the  plaintiff  by  the  agent ;  the  plaintiff 
was  a  German,  unable  to  read  English  print  or  writing  ;  the  appli- 
cation was  not  read  by  or  to  the  plaintiff;  the  agent  assured  the 
plaintiff  that  all  was  right ;  the  plaintiff  relied  on  this  assurance, 
and  signed  the  paper  without  knowing  or  being  apprised  of  its 
nature  or  contents,  and  supposing  it  was  a  receipt  or  paper  obli- 
gating the  plaintiff  to  pay  the  premium  for  which  the  agent  had 
agreed  to  give  a  credit ;  no  inquiries  were  made  of  the  plaintiff 
by  the  agent  about  encumbrances  ;  and  the  plaintiff  did  not  pur- 
posely conceal  or  mislead  the  aggnt  as  to  the  mortgage,  but  was 
misled  by  the  agent's  acts  or  statements,  so  that  he  did  not  know 
what  he  was  signing. 

The  court  charged  the  jury  that,  if  these  facts  were  proved,  the 
company  were  affected  by  the  acts  and  conduct  of  the  agent,  and 
the  statements  in  the  application  in  relation  to  the  mortgage  could 
not  be  set  up  by  the  company  to  defeat  the  plaintiff's  action.  The 
jury  found  for  the  defendants. 

In  a  recent  case,^  the  plaintiff  brought  an  action  for  money  paid 
to  the  defendant's  use,  at  his  request.  The  plaintiff  offered  herself 
as  a  witness  at  the  trial,  in  support  of  her  claim;  but  the  defend- 
ant objected  on  the  ground  that  she  was  his  wife,  and  had  been 
living  with  him  as  such,  and  introduced  testimony  to  prove  this. 
The  plaintiff,  however,  proved  that  at  the  time  she  was  married  to 
him  she  had  a  husband  living,  and  that  the  defendant  knew  of  the 
fact.  The  defendant  contended  that  since  the  plaintiff  had  been 
living  with  fiim  during  the  transactions  which  were  the  subject  of 
the  suit,  and  had  continued  afterwards  to  cohabit  with  him,  she 
was  estopped  tp  assert  that  she  had  a  husband  living  at  the  time. 
But  the  court  held  that  the  plaintiff's  evidence  was  proper. 

The  case  had  been  before  the  court  at  a  previous  term,  on  which 
occasion  it  had  been  intimated  that  the  defendant  might  rely  on 
the  marriage.2    But  the  court  now  said  that  if  the  marriage  was 

1  Bobbins  v.  Potter,  98  Mass.  532  (1868).         *  11  Allen,  588. 
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in  fact  void,  they  did  not  intend  to  be  understood  as  deciding  that 
the  fact  that  the  parties  had  cohabited  as  husband  and  wife  would 
estop  the  plaintiff  from  denying  the  marriage,  if  its  invalidity  ap- 
peared to  be  as  well  known  to  the  defendant  as  to  her.  The  estop- 
pel would  only  exist  as  against  a  party  who  had  been  deceived  by 
the  pretence  and  appearance  of  marriage. 

The  subject  is  illustrated  by  the  case  of  Rapalee  v.  Stewart.^ 
This  was  a  proceeding  by  a  judgment  creditor  of  two  of  the 
defendants  to  set  aside  an  assignment  made  by  the  debtors  to  the 
other  defendants.  It  appeared  that  the  plaintiff,  with  knowledge 
that  the  assignment  was  fraudulent,  made  an  agreement  with  the 
debtor  and  the  trustees  named  in  the  assignment,  for  the  manage- 
ment of  the  property  and  its  distribution,  and  that  its  perform- 
ance had  been  entered  upon.  The  court  held  that  the  action  could 
not  be  maintained. 

"  The  statute,"  said  Marvin,  J.,  who  delivered  the  judgment^ 
"  declares  an  assignment,  made  with  intent  to  hinder,  delay,  or 
defraud  creditors,  void  as  to  the  persons  so  hindered,  delayed,  or 
defrauded;  Why  is  such  an  assignment  void?  It  is  because  the 
effect  of  it  is  to  delay  or  defeat  creditors  in  the  collection  of  their 
debts,  and  when  made  with  such  intent  it  is  void.  But  if  the 
creditors  consent  to  the  assignment,  how  can  it  be  said  that  they 
are  defrauded  ?  One  cannot  predicate  a  fraud  of  facts  having  his 
assent,  upon  a  full  knowledge  of  them.  There  can  be  no  fraud 
when  all  the  parties  interested  are  equally  informed  of  all  the 
facts,  and  mutually  assent  to  them.  It  is  true,  in  this  case,  the 
plaintiff  was  not  consulted  at  the  time  the  assignment  was  made, 
but  on  being  advised  of  its  provisions  he  acquiesced  in  them,  and 
entered  into  an  agreement  with  the  other  creditors,  showing  an 
assent  to  and  ratification  of  the  assignment ;  by  which  agreement 
the  parties  to  it  consented  and  agreed  that  certain  other  persons, 
one  of  them  being  the  assignor  debtor,  should  be  joined  with  the 
assignees,  and  should  convert  and  dispose  of  the  property,  and 
pay  the  creditors  in  the  order  of  preference  mentioned  in  the 
assignment.  ....  It  would  be  a  fraud  upon  all  the  other  creditors 
to  this  agreement,  if  the  plaintiff  should  be  permitted  to  maintain 
this  action,  and,  by  setting  aside  the  assignment,  gain  a  preference 
above  them,  and  secure  the  payment  of  his  entire  debt.  I  think 
that  the  plaintiff  was  concluded  by  his  acts  in  reference  to  the 

1  27  N.  Y.  310. 
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assignment  from  attacking  it  upon  the  ground  of  fraud  as  to 
creditors. 

In  the  recent  case  of  the  Bank  of  Hindustan  v.  Alison,^  the 
question  was  whether  the  defendant  had,  by  his  conduct,  estopped 
himself  from  denying  that  he  was  a  shareholder  in  the  Bank  of 
Hindustan.  It  appeared  that  two  banking  companies,  the  Bank  of 
Hindustan  and  the  Imperial  Bank  of  China,  agreed  to  amalgamate, 
the  business  of  the  latter  company  being  transferred  to  the  former, 
and  the  shareholders  having  the  option  to  take  newly  created  shares 
in  the  Bank  of  Hindustan.  The  lasl>named  bank  issued  circulars 
informing  the  shareholders  of  the  other  bank  of  the  arrangement, 
and  intimating  the  option  to  take  new  shares  in  the  Bank  of  Hin- 
dustan. The  defendant  thereupon  applied  for  and  obtained  an 
allotment  of  twenty-five  shares,  paid  a  portion  of  the  sum  due, 
and  engaged  to  pay  the  residue.  Several  calls  were  afterwards 
made,  of  which  the  defendant  had  notice,  and  he  never  repudiated 
his  liability  until  the  present  action  was  brought  against  him  for 
the  non-payment  of  the  calls.  The  amalgamation  was  declared 
void  by  a  decree  in  chancery,  in  1868;  but  the  plaintiff  bank  con- 
tended that  the  defendant  was  estopped  by  his  conduct  to  deny 
that  he  had  become  a  shareholder  of  the  bank.  The  court  decided 
in  favor  of  the  defendant. 

In  respect  to  the  authorities  cited  in  support  of  the  estoppel, 
Bovill,  C.  J.,  said:  *'  The  strongest  for  the  purpose  were  the  cases 
of  Hull  Flax  and  Cotton  Mill  Co.  v.  Wellesley,^  and  Sewell's  case.* 
In  the  former  the  court  held  that  the  defendant  was  estopped  from 
denying  that  he  was  a  shareholder,  first,  because  he  had  executed 
the  deed  of  settlement,  which  authorized  the  creation  of  the  shares ; 
and,  secondly,  because  he  had  for  five  years  constantly  received  a 
dividend  on  the  shares  which  he  held.  Under  these  circum- 
stances, having  bound  himself  by  his  execution  of  the  deed,  and 
having  accepted  a  benefit,  it  was  properly  held  that  he  had  estopped 
himself  from  denying  that  he  was  a  holder  of  valid  shares.  That, 
therefore,  is  a  very  different  case  from  the  present.  In  the  case  of 
Re  New  Zealand  Banking  Corporation,  Sewell's  case  {supra],  the 
directors  of  a  company  whose  capital  was  £300,000,  divided  into 
3,000  shares  of  £100  each,  made  an  unauthorized  issue  of  1,000 
tdditional   shares  beyond  their  capital.     They  afterwards  called 

1  Law  R.  6  C.  P.  54  (1870).  »  Law  R.  3  Ch.  App.  131. 

2  6  Hurl.  &  N.  38. 
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general  meetings,  at  which  resolutions  were  passed  to  increase  the 
capital  to  £600,000,  to  be  divided  into  60,000  shares  of  £10 
each;  and  it  was  held  that  the  issue  of  the  1,000  shares, 
although  originally  ultra  vires,  was  confirmed  by  the  resolu- 
tions, and  that  the  allotters  of  those  shares  were  bound  by  the 
resolutions,  and  were  rightly  placed  on  the  list  of  contributories 
in  the  winding  up  of  the  company.  The  ground  upon  which  the 
decision,  proceeded  was  that  Mr.  Sewell  and  the  other  sharehold- 
ers were  parties  to  the  resolutions  ratifying  what  had  been  done. 
I  find  nothing  of  the  kind  in  the  present  case.  There  was  an- 
other case  referred  to  at  the  conclusion  of  the  argument,  namely, 
Re  London  and  Northern  Insurance  Co.,  Stace  and  Worth's 
case,^  which  strongly  confirms  this  view.  It  is  true  the  circum- 
stances of  the  two  cases  are  not  precisely  similar  ;  for  there  was  no 
application  for  shares  there,  as  there  was  here.  Two  of  the  direct- 
ors under  an  attempted  amalgamation,  which  turned  out  not  to 
be  valid,  had  attended  meetings  and  acted  as  if  they  were  share- 
holders. The  court  held  that,  the  amalgamation  being  void,  and 
there  being  no  separate  agreement  by  the  defendants  to  become 
shareholders  independently  of  the  amalgamation,  there  was  noth- 
ing to  fix  them  with  liability  as  shareholders." 

The  learned  chief  justice  then  said  that  it  was  clear  from  the 
circumstances  of  the  case  that  what  had  been  done  was  the  result 
of  mistake,  and  that  the  plaintiffs  had  not  been  misled  by  the 
defendant.  Mr.  Justice  Willes  forcibly  stated  these  points. 
*'  Has  the  defendant  ....  chosen,"  said  he,  "  to  become  a  share- 
holder in  the  Bank  of  Hindustan  ?  I  may  at  once  dispose  of  that 
question  by  saying  that  he  has  not  so  chosen,  because  his  applica- 
tion for  the  shares  was  made  not  only  without  a  knowledge  of  the 
facts,  with  such  an  ignorance  of  the  facts  on  his  part  as  would 
constitute  an  entire  mistake  as  to  the  subject-matter  of  the  con- 
tract, but  with  either  a  corresponding  ignorance  on  the  part  of 
the  plaintifis,  or  with  a  knowledge  that  the  circumstances  were 
otherwise  than  their  directors  represented  in  the  circular  to  which 
I  have  already  drawn  attention.  I  will  assume  that  there  was  no 
fraud.  The  other  alternative  is  that  both  parties  were  mistaken 
as  to  that  about  which  they  were  contracting ;  that  the  plaintiffs 
honestly  meant  to  sell  shares  to  which  was  annexed  a  certain  priv- 
ilege, to  be  obtained  by  means  of  money  advanced  by  the  Imperial 

1  Law  K.  4  Ch.  App.  682. 
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Bank  of  China ;  and  that  the  defendant  was  satisfied  to  take 
shares  with  that  privilege.  It  now  appears  that  he  cannot  have 
shares  with  that  privilege.  He  is,  therefore,  not  bound  by  his 
contract,  and  the  money  advanced  by  the  Imperial  Bank  of  China 
must  be  restored  to  them.  Another  sort  of  estoppel  is  sought  to 
be  raised,  by  reason  of  the  plaintiffs  having  been  induced,  by  the 
conduct  of  the  defendant,  to  alter  their  position.  When  challenged 
to  show  how  the  plaintiffs  had  altered  their  position  in  cons.equence 
of  the  defendant's  conduct,  Mr.  Brown  said  the  bank  might,  upon 
the  faith  of  the  defendant  and  others  having  become  shareholders, 
have  entered  into  large  engagements  which  they  would  not  other- 
wise have  entered  into.  I  find  nothing  in  the  special  case  to  lead 
me  in  point  of  fact  to  that  .conclusion  ;  and  if  it  were  so,  it  would 
be  necessary  to  show  that  the  plaintiffs  had  been  led  to  adopt  such 
a  course  by  the  conduct  of  the  defendant.  I  think  it  might  be 
said  more  justly  that  the  plaintiffs  are  the  wolf,  and  the  defendant 
the  lamb.  It  was  the  plaintiffs  who  led  the  defendant  into  the 
mistake  of  supposing  that  he  had  valid  shares  in  their  bank.  It 
was  they  who  held  out  to  him  the  inducement  to  become  a  share- 
holder. It  was  they  who  muddied  the  sources  of  information, 
by  intimating  to  the  defendant  that  he  might  get  shares  on  the 
advantageous  terms  they  represented." 

The  case  was  now  carried  to  the  Exchequer  Chamber,  where  the 
judgment  of  the  Common  Pleas  was  affirmed.^  Kelly,  C.  B., 
speaking  for  the  court,  now  said  :  "  A  party  is  only  estopped  from 
showing  the  truth  when  he  has  by  some  act  or  declaration  acqui- 
esced in  an  assumed  state  of  things,  and  by  such  acquiescence  the 
situation  of  the  other  party  has  been  altered  to  his  prejudice. 
For  example,  where  the  directors  of  a  company  have  been  guilty 
of  some  irregularity  in  the  issuing  of  shares,  and,  with  knowledge 
of  the  irregularity,  a  party  has  agreed  to  become  a  shareholder, 
or,  after  having  been  made  acquainted  with  the  irregularity,  has 
received  dividends  or  done  some  other  act  to  express  his  acquies- 
cence in  what  has  been  done,  so  that  the  situation  of  the  directors 
has  been  altered  to  their  prejudice,  they  have  a  right  to  treat  him 
as  a  shareholder,  and  he  is  estopped  from  setting  up  the  irregu- 
larity by  way  of  defence." 

Where  a  party  sui  juris  reaffirms  a  voidable  contract,  he  will 
be  bound  by  the  reaffirmance  and  estopped  to  allege  that  it  is 

1  Law  E.  6  C.  P.  222  (1871). 
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voidable,  if  the  other  party  has  acted  upon  the  ratification.^  In 
the  case  cited,  the  jury  had  been  charged  that  if  they  believed 
that  the  defendant  (who  had  agreed  to  deliver  to  the  plaintiffs  a 
large  quantity  of  flour),  after  receiving  information  of  the  arrival 
of  the  steamer,  and  of  the  rise  in  the  price  of  flour,  had  either 
knowledge  or  fair  notice,  or  reason  to  believe  that  he  had  been 
deceived  in  making  the  contract,  then  reaffirmed  it,  he  would  be 
bound;  for  by  such  reafiirmance  the  plaintiffs  would  be  bound  to 
provide  funds  to  pay  for  the  flour  on  its  delivery ;  whereas,  if  he 
had  at  once  disaffirmed  the  contract,  no  such  necessity  would 
have  arisen.     And  this  charge  was  held  correct. 

The  case  of  Gimon  v.  Davis  ^  presents  an'  important  aspect  of 
this  case.  Williams  conveyed  the  land  in  controversy,-  by  deed,  to 
Ives,  taking  a  mortgage  of  the  property  to  secure  payment.  The 
mortgage  was  recorded,  but  the  deed  was  not ;  and  the  deed  was 
destroyed  by  Ives,  or  at  his  instance,  after  the  purchase-money  had 
been  paid.  Williams  now,  with  the  consent  of  Ives,  conveyed  the 
land  to  Condon,  in  trust  for  the  wife  and  children  of  Ives.  After 
this  conveyance  to  Condon,  the  land  was  sold  under  an  execution 
against  Ives,  and  purchased  by  the  plaintiff.  After  this,  Condon, 
by  virtue  of  a  power  in  the  trust  deed  above  mentioned,  conveyed 
the  premises  to  the  defendant,  Ives  and  his  wife  joining  in  the 
deed.  The  plaintiff  now  brought  an  action  to  recover  possession ; 
and  the  defendant  contended  that  he  was  estopped  by  the  act  of 
Ives,  under  whom  he  claimed,  in  destroying  the  deed,  and  thereby 
disaffirming  his  title.  The  court  below  so  charged,  in  effect ;  but 
the  judgment  was  reversed  on  appeal. ' 

The  destruction  of  the  deed  from  Williams  to  Ives,  the  Supreme 
Court  remarked,  did. not  reinvest  Williams  with  the  legal  title  ;^ 
and  an  estoppel  resting  in  parol  could  have  no  effect  upon  the  title 
to  land,  in  a  trial  at  law.*  The  fact  was  also  remarked  that  the 
defendant  was,  in  the  eye  of  the  law,  affected  with  notice  of  the 
conveyance  from  Williams  to  Ives,  through  the  recorded  mortgage 
to  the  former  from  Ives ;  for  Ives,  by  uniting  with  his  wife  and  Con- 
don in  the  deed  to  the  plaintiff,  had  become  the  plaintiff's  grantor. 
And  this  is  another  reason  why«there  could  be  no  estoppel ;  the  de- 
fendant having  knowledge  of  the  facts  at  the  time  of  his  purchase. 

1  Bronson  v.  Wiman,  8  N.  T.  182;  S.  C.        *  Sed  qu.    See  Brown  v.  "Wheeler,  17 
10  Barb.  406.  Conn.  345;  post,  Chap.  XSI. 

2  36  Ala.  589. 

'  King  V.  Crocheron,  14  Ala.  822 ;  Mal- 
lory  V.  Stodder,  6  Ala.  801. 
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It  is  also  well  established  that,  in  order  to  the  estoppel, 
there  must  have  been  knowledge,  actual  or  constructive,  by  the 
party  making  the  representation,  that  the  other  party  intended  at 
the  time  to  act  upon  it.^  In  the  case  cited,  the  plaintiff,  as  in- 
dorser,  sued  the  maker  of  a  promissory  note ;  to  which  the  defence 
was  that  the  note  was  given  for  intoxicating  liquors  sold  in  viola- 
tion of  law.  On  the  trial  it  appeared  that  the  note  was  offered  for 
sale  to  the  plaintiff,  who,  before  closing  the  bargain,  showed  it  to 
the  defendant,  and  inquired  whether  it  was  "  all  right  "  ;  to  which 
the  defendant  answered,"  Yes,  it  is  all  right ;  I  shall  pay  it  soon." 

The  court  observed  that  there  was  no  evidence  that  the  defend- 
ant had  any  knowledge  tliat  the  plaintiff  intended  to  act  iipon  the 
statements  made  by  him.  There  was  nothing  in  the  evidence 
inconsistent  with  a  belief  on  the  part  of  the  defendant,  at  the 
time  he  made  the  statements,  that  the  plaintiff  was  then  the  owner 
of  the  note. 

It  seems  to  be  settled  that  a  party's  ignorance  of  the  truth  of 
the  representation  made  will  not  remove  the  estoppel,  if  his  igno- 
rance is  the  result  of  gross  negligence.^  The  case  first  cited  was 
trover  by  the  trustee  in  insolvency  of  an  insurance  company  for 
certain  bonds  in  the  possession  of  the  defendant.  It  appeared 
that  the  defendant,  who  had  been  a  director  and  the  principal 
stockholder  in  the  company,  signed  a  certificate  to  an  affidavit  of 
the  president  of  the  company,  in  which  certificate  it  was  stated 
that  all  the  statements  made  in  the  affidavit  were  true  so  far  as 
the  defendant  had  knowledge.  In  the  affidavit  it  was  declared 
that  the  bonds  in  question  were  part  of  the  property  of  the  com- 
pany. It  appeared  also  that  the  defendant  had  shortly  before 
signed  a  receipt  which  was  held  by  the  company,  in  which  he 
acknowledged  that  the  bonds  belonged  to  the  insurance  company ; 
and  the  plaintiff  claimed  that  this  receipt  had  been  given  to  enable 
the  company  to  make  their  report  to  the  comptroller  of  the  State. 
It  was  also  proved  that  soon  after  the  receipt  was  given  a  return 
was  made  to  the  comptroller  and  published  according  to  law,  publi- 
cation being  made  in  the  town  in  which  the  defendant  resided ; 
and  in  this  return  the  bonds  were  also  stated  to  be  the  property  of 
the  company. 

1  Andrews  v.  Lyons,  U  Allen,  349.  Newton,  38  HI.  230,     See  Hoxie  v.  Home 

^  Calhoun  i>.  Bichardson,  30  Conn.  210;  In^.  Co.,  32  Conn.  21 ;  Beardsley  v.  Foot, 

Preston  v.  Mann,  25  Conn.  118;  Slim  v.  14  Ohio  St.  414;   Odlin  v.  Gove,  41  N.  H. 

Croucher,  I  DeG.  F.  &  J.  518 ;  Smith  v.  465. 


ESTOPPEL  BY  CONDUCT.  641 

The  court  held  that  evidence  was  proper  to  show  that  the  cer- 
tificate had  been  given  under  a  misrepresentation  of  the  contents 
of  the  affidavit,  and  with  no  Itnowledge  that  it  stated  that  the 
bonds  belonged  to  the  company  ;  that  the  defendant  might  show 
that,  to  prevent  injury,  he  had  given  information  as  soon  as  the 
facts  were  discovered  ;  that  he  might  show  that  he  was  unable  to 
read  writing,  and  that  the  receipt  had  been  obtained  by  fraud  ; 
and  that  he  might  show  that  he  had,  in  fact,  no  knowledge  of  the 
statement  in  the  return  concerning  the  bonds. 

Upon  this  last  point,  Mr.  Justice  Ellsworth,  speaking  for  the 
court,  said :  "  Now  the  plaintiff  insisted  that  as  the  defendant  was 
a  director  of  the  company  at  that  time  [when  the  return  was 
made],  as  well  as  before  and  after,  and  regularly  attended  the 
directors'  meetings,  he  must  be  held  to  have  known  the  contents 
of  this  annual  return,  and  to  have  assented  to  it  as  exhibiting  the 
true  situation  and  condition  of  the  company's  assets,  and  that 
under  all  the  circumstances  of  the  case  4he  defendant  was  guilty 
of  fraudulent  misconduct  or  gross  negligence  in  permitting  the 
return,  if  it  was  false,  to  be  made  and  published,  and  the  company 
to  transact  business  on  the  credit  of  it This  claim,  as  pre- 
senting a  principle  of  law,  we  think  unobjectionable,  and  so  we 
presume,  the  judge  himself  considered  it ;  for  he  proceeded  to 
instruct  the  jury  as  to  the  nature  and  effect  of  an  estoppel,  and 
correctly  enough  told  them  that,  to  estop  the  defendant,  his  action 
must  have  been  understandingly  and  intelligently  had,  and  his 
admissions  understandingly  and  intelligently  made,  which  is  well 
enough  as  to  the  point  of  knowledge  ;  but  the  judge  says  nothing 
about  the  effect  of  fraudulent  conduct  and  gross  negligence  as 
estopping  the  defendant,  and  subjecting  him  to  damages.  We 
think  the  defendant  might  have  been  unacquainted  with  the  con- 
tents of  the  return  to  the  comptroller,  and  yet  possibly  be  liable  on 
the  ground  cla,imed  by  the  plaintiff.  The  plaintiff  insisted  that 
the  defendant  ought  to  have  informed  himself,  and  not  to  have 
given  his  sanction,  either  directly  or  indirectly,  to  the  return,  and 
afterwards  set  up  a  claim  directly  against  it.  We  do  not  mean  to 
say,  as  matter  of  law,  that  the  defendant  did  sanction  the  return, 
or  is  liable  under  the  circumstances,  but  it  was  quite  proper  that 
the  jury  should  pass  upon  the  question  whether  the  defendant  had 
been  guilty  of  misconduct  or  gross  negligence,  so  that  he  should 
not  be  allowed  to  shield  himself  upon  the  plea  of  ignorance.    It  is 
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the  summing  up  in  the  charge  of  the  court  to  which  we  most 
object,  as  to  the  effect  of  gross  negligence  when  there  is  not 
actual  knowledge 

"  We  forbear  to  say  what  degree  of  neglect  and  inattention  in 
the  directors  and  officers  of  incorporated  companies,  in  the  duties 
for  which  they  are  appointed  and  which  they  are  understood  to 
engage  to  perform  to  some  reasonable  extent  towards  the  stock- 
holders and  the  confiding  public,  will  subject  them  to  damages. 
This  is  a  delicate  point  to  settle,  and  not  likely  to  be  correctly 
determined  upon  the  common  notions  which  seem  to  prevail  too 
generally  among  certain  classes  in  the  community." 

In  another  case^  before  the  Supreme  Court  of  Connecticut, 
Storrs,  J.,  says :  "  It  would  seem  that  where  the  alleged  ignorance 
.involves  gross  culpability,  there  should  be  a  limit  to  the  facility 
with  which  a  party  whose  words  or  conduct  have  misled  another 
to  the  latter's  injury  should  be  permitted  to  qualify  his  responsi- 
bility by  pleading  his  own  fault.  For  instance,  if  one  who  is  ap- 
parently a  party  to  a  bill  of  exchange,  on  being  inquired  of  con- 
cerning the  signature,  pronounces  it  to  be  genuine,  he  cannot 
afterwards  set  up  against  a  purchaser  whom  he  has  misled  forgery 
of  his  own  name,  although  he  may  have  accredited  the  bill  igno- 
rantly.  How  far  the  breach  of  duty  should  extend  to  preclude 
the  party  guilty  of  it  from  extenuating  his  false  representations 
by  his  want  of  knowledge,  it  is  unnecessary  to  inquire.  Suitably 
restricted,  the  principle  of  which  we  have  given  an  intimation 
unquestionably  exists,  and  indeed  was  hinted  at  in  the  opinion  of 
this  court  in  a  recent  case.^ 

"  In  one  class  of  transactions,  the  excuse  of  ignorance  must 
obviously  yield  to  the  operation  of  the  very  principle  of  estoppel 
in  pais.  We  refer  to  cases  among  which,  on  the  hypothesis  that 
the  jury  have  found  the  facts  as  claimed  by  the  plaintiff,  the 
present  may  properly  be  classified ;  cases  where  the  representations 
which  mislead  another  are  made  by  a  party  who  iS  consciously 
ignorant  of  the  matter  to  which  they  relate  at  the  very  time  that 
he  professes  a  full  knowledge  of  it.  This  wilful  and  wrongful 
assumption  of  knowledge  is  the  chief  element  in  the  imposition 
which  he  practises ;  and  he  should  not  afterwards  be  suffered  to 
disclaim  an  acquaintance  with  facts  which  he  has  once  unjustly 
and  injuriously  professed  to  know.      He  has  voluntarily  induced 

1  Preston  v.  Mann,  25  Conn.  U8,  129.       2  Whitaker  v.  WiUiams,  20  Conn.  98, 104. 
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another  to  believe  that  he  was  not  ignorant  of  a  certain  matter ; 
after  the  other  has  been  betrayed  by  this  false  representation,  its 
author  should  not  be  permitted  to  retract  it,  any  more  than  he 
should  be  permitted  to  deny  any  other  conclusion  which  he  wil- 
fully suffered  the  other  to  draw  from  his  words  and  conduct.  He 
is  estopped  from  pleading  a  want  of  knowledge  which  he  has  once 
designedly  assumed  to  possess,  and  to  another's  hurt. 

"  Let  us  apply  this  idea  to  the  facts  before  us.  Glazier  seeks  an 
interview  with  Savage  on  the  subject  of  a  note  to  which  Savage  is 
nominally  a  party,  with  the  view,  which  he  discloses  to  Savage  at 
the  time,  of  purchasing  the  obligation.  His  inquiry  does  not  in 
general  terms  relate  to  negotiable  paper,  signed  in  a  certain  man- 
ner, but  he  states  to  Savage  all  the  particulars  of  the  note  in  ques- 
tion, its  date,  its  amount,  the  time  of  its  maturity,  the  form  of 
signature,  and  the  names  of  the  payees.  To  an  inquiry  thus  intel- 
ligently put.  Savage  replies  that  it  is  a  good  note,  and  will  be  paid 
at  maturity ;  an  answer  from  which  Glazier  might  rightfully  infer 
that  Savage  was  acquainted  with  the  particular  note  spoken  of,  and 
the  circumstances  attending  it,  and  that  he  knew  it  to  be  a  valid 
note  which  ought  to  be  paid.  Savage  was  bound  to  know,  and  did 
know,  that  Glazier  would  understand  him  as  speaking  intelligently 
of  a  contract  with  which  he, was  familiar.  Shall  he  now  be  allowed 
to  say  that  he  knew  nothing  of  the  particular  note ;  that  he  was 
totally  ignorant  of  its  existence,  and  the  circumstances  attending 
it  at  the  time  of  his  interview  with  Glazier  ?  We  cannot  recognize 
such  a  principle.^  The  representations  of  Savage,  being  made  rela- 
tive to  a  matter  affecting  his  own  pecuniary  interest,  must  have 
carried  with  them  to  the  mind  of  the  person  with  whom  he  was 
dealing  all  the  sanctions  of  a  new  promise.  In  fact,  in  cases  not 
distinguishable  from  the  present,  courts  have  sometimes  chosen  to 
regard  declarations  of  the  kind  imputed  to  the  defendant  in  the 
light  of  new  and  obligatory  promises.  In  a  Pennsylvania  case,^ 
this  idea  was  applied  to  circumstances  very  similar  to  those  now 
under  review.  A  money  bond  had  been  given  for  certain  lands 
under  the  belief  that  the  title  was  good  to  the  whole,  while  in  fact 
it  proved  defective  in  respect  to  a  very  large  proportion  of  the  entire 
quantity.  Before  ascertaining  this  fact,  the  obligors  were  called 
upon  by  a  person  who  desired  to  purchase  the  obligation,  and  who 
was  informed  by  them  that  it  was  signed  by  them,  and  would  be  paid. 

■  1  Ante,  p.  516.  ^  Games  v.  Field,  2  Yeates,  541. 


644  THE  LAW   OF  ESTOPPEL. 

The  court  held  in  an  action  brought  by  the  party  who  had  pur- 
chased the  bond  under  these  circumstances,  that  he  could  recover, 
notwithstanding  the  want  of  knowledge  of  the  state  of  their  title 
on  the  part  of  the  obligors,  on  the  ground  that  the  representation 
of  the  laSfter  was,  under  the  circumstances,  to  be  treated  as  a  new 
promise.  The  reason  given  for  the  decision  may  be  somewhat 
questioned,  as  the  independent  efficacy  of  such  a  promise  is  evi- 
dently not  so  great  as  to  make  it  a  substantive  ground  of  legal 
liability,  and  its  efifect  would  seem  to  be  rather  that  of  a  represen- 
tation or  ratification,  conclusive  upon  the  party  who  makes  it  in 
favor  of  the  party  induced  by  it  to  change  his  position." 

In  a  recent  case  ^  in  the  English  Court  of  Chancery,  it  appeared 
that  one  Hudson,  a  builder,  having  finished  several  houses  at 
Bromley,  applied  to  the  plaintifi^'s  solicitors  to  know  if  any  client  of 
theirs  would  lend  him  money  on  a  mortgage  of  the  houses,  inform- 
ing them  that  the  defendant,  Croucher,  to  whom  the  land  belonged 
on  which  the  houses  had  been  erected,  had  agreed  to  grant  him 
(Hudson)  a  lease  of  it  for  ninety-eight  years  and  a  half.  The 
solicitors,  having  read  the  agreement  for  a  lease,  shown  them  by 
Hudson,  required  an  assurance  from  Croucher  that  he  would  grant 
a  lease  according  to  the  agreement.  Under  these  circumstances 
Hudson  applied  to  Croucher,  and  informed  him  of  the  matter,  and 
Croucher  thereupon  wrote  and  sent,  by  Hudson,  a  letter  to  the 
solicitors,  in  which  he  said  that  he  was"  quite  agreeable  "  to  grant 
the  lease.  The  plaintiff  then,  by  his  solicitors,  proceeded  to  prepare 
the  same,  and,  having  done  so,  notified  Croucher  and  Hudson,  and 
requested  them  to  call  and  exumine  it.  They  did  so,  and  ap- 
proved of  it  in  writing.  The  lease  was  afterwards  engrossed,  and 
a  counterpart  executed,  which  was  handed  over  to  Croucher,  the 
solicitors  retaining  the  lease  on  behalf  of  the  plaintifiF.  The  plain- 
tiff now  loaned  Hudson  various  sums  of  money  on  the  faith  of  the 
security,  and  Hudson  executed  an  instrument  purporting  to  be  a 
mortgage,  by  way  of  underlease  of  the  houses.  Hudson  subse- 
quently became  embarrassed  and  went  abroad ;  and  the  plaintiff 
shortly  afterwards  discovered  that,  prior  to  all  these  transactions, 
Croucher  had  granted  a  lease  to  Hudson  for  ninety-nine  years, 
which  had  included  all  the  premises  comprised  in  the  plaintiff's 
security,  and  that  this  lease  had  been  assigned  by  Hudson  for 
value  to  a  stranger,  and  was  still  subsisting.     Croucher  thus  had 

1  Slim  V.  Croucher,  1  DoG.  F.  &  J.  518  (1860). 
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no  right  to  grant  the  second  lease,  and  the  mortgage  was  worth- 
less. "The  plaintiff  now  filed  a  bill  against  Croucher  and  Hudson, 
charging  fraud,  misrepresentation,  and  concealment,  and  praying 
that  Croucher  might  be  ordered  to  repay  to  the  plaintiff  the  sums 
loaned,  with  interest.  Croucher  denied  the  charges  of  fraud,  mis- 
representation, and  concealment,  and  stated,  in  defence  to  the  suit, 
that,  at  the  time  of  granting  the  lease  comprised  in  the  plaintiff's 
security,  he  had  forgotten  the  grant  to  Hudson  of  the  prior  lease, 
and  had,  in  consequence,  inadvertently  granted  the  second  lease. 
The  court  held  the  plaintiff  entitled  to  recover  from  Croucher, 
affirming  the  decree  of  the  vice-chancellor.^ 

The  question  was  somewhat  one  of  jurisdiction,  but  the  matter 
is  so  intimately  connected  witli  the  merits  of  the  case  that  we 
cannot  entirely  omit  the  consideration  of  it  in  the  opinions.  The 
lord  chancellor  said  :  "  There  has  been  a  misrepresentation  ;  and 
if  there  had  been  moral  fraud  in  the  case,  it  could  hardly  have 
been  disputed  that  a  court  of  equity  would  have  had  jurisdiction 
to  inquire  into  it,  and  to  call  upon  the  defendant  to  disclose  all 
that  he  knew,  and  give  relief  from  the  consequences  of  the  fraud. 
Now  although  there  may  not  be  moral  fraud  here,  yet  I  think  that 
the  party  who  has  been  injured  has  a  right  to  relief.  Mr.  Lewis,  in 
a  very  able  argument,  has  cited  a  number  of  cases,^  in  which  he 
says  that  a  contrary  doctrine  has  been  laid  down  in  this  court,  but 
he  has  not  cited  one  single  case  similar  to  this,  where  it  is  held 
that  equity  will  not  give  relief. 

"  I  think  that  his  authorities  may  be  divided  into  two  classes, 
—  one  where  there  was  only  a  general  claim  to  damages,  which  a 
court  of  equity  at  that  time  could  not  have  properly  assessed ;  and 
the  other  class  where  there  was  a  breach  of  promise,  not  the  mis- 
representation of  a  fact.  But  here  there  is  the  misrepresentation 
of  a  fact,  and  there  is  no  difficulty  at  all  in  assessing  the  amount 
of  the  loss,  and  in  doing  justice  between  the  parties.  I  cannot 
distinguish  this  case  from  the  case  of  Burro wes  v.  Lock.*  There 
the  defendant  is  called  a  trustee,  because  he  was  a  trustee,  but  the 
word  is  used  merely  to  designate  the  person  who  took  a  part  in  the 
transaction.  There  was  no  fiduciary  relation  between  the  plaintiff 
and  the  trustee  who  made  the  misrepresentation.     They  were 

1  2  Giff.  37.  away  v.  Adams,  12  Ves.  395 ;  Todd  v. 

'^  Sainsbury  v.  Jones,  5  Mylne  &  C.  1 ;     Gee,  17  Ves.  273 ;  and  other  cases. 
Denton  v.  Stewart,  1  Cox,  258 ;   Green-        "  10  Vea.  470. 
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strangers  to  each  other  just  as  much  as  the  plaintiff  and  the 
defendant  are  in  this  case,  but  the  trustee  stated,  and  stated  inno- 
cently, just  as  much  as  the  defendant  in  this  case,  what  was 
untrue  ;  and  it  was  held  that  he  was  liable  to  make  good  the  loss 
that  had  arisen  from  his  misrepresentation.  I  believe  that  every 
word  which  Sir  William  Grant  uses  in  that  case  is  applicable  to 
this.  '  It  is  objected,'  he  says, '  that  this  is  a  demand  for  damages  ; 
also,  that  this  was  not  a  wilful  misrepresentation.  As  to  the  first 
point,  the  demand  is  properly  made  in  equity ;  and  the  lord 
chancellor  in  Evans  v.  Bicknell  ^  declared  that  the  case  of  Pasley 
V.  Preeman,^  and  all  others  of  that  class,  were  more  fit  for  a  court 
of  equity  than  a  court  of  law ;  but  his  lordship  was  clearly  of 
opinion  that  at  least  there  is  a  concurrent  jurisdiction,  and  says: 
It  has  occurred  to  me  that  that  case,  upon  the  principles  of  many 
decisions  in  this  court,  might  have  been  maintained  here  ;  for  it  is 
a  very  old  head  of  equity  that  if  a  representation  is  made  to 
another  person,  going  to  deal  in  a  matter  of  interest  upon  the  faith 
of  that  representation,  the  former  shall  make  that  representation 
good  if  he  knows  it  to  be  false.'  That  is,  you  may  undo  the 
transaction,  and  you  may  replace  the  person  to  whom  the  repre- 
sentation is  made  as  far  as  possible  in  the  same  situation  in  which 
he  was  before  the  representation  was  made.  Lord  Eldon  certainly 
does  say, '  if  he  knows  it  to  be  false.'  But  the  meaning  of  that 
qualification  of  the  proposition  is,  as  I  understand  the  words,  if  he 
makes  a  misrepresentation  as  to  what  he  ought  to  have  known, 
and  what  he  did  at  one  time  know,  although  he  alleges  that  at  the 
particular  moment  that  he  made  the  representation  he  had  forgot- 
ten it.  It  so  happens  that  in  the  case  of  Burrowes  v.  Lock  [swpra], 
the  person  who  made  the  representation  set  up  the  same  defence 
as  is  now  done  by  Mr.  Croucher." 

The  lord  chancellor  now  quotes  again  the  language  of  Sir  Wil- 
liam Grant,  in  the  case  above  cited,  which  was  as  follows:  "In 
this  case  the  plaintiff  was  going  to  deal  with  Cartwright,  upon  a 
matter  of  interest,  and  applied  to  the  person  best  qualified  to  give 
information,  the  trustee,  to  know  what  Cartwright  was  entitled  to ; 
who  told  the  plaintiff  expressly  that  Cartwright  was  entitled 
to  £>  288,  and  had  an  undoubted  right  to  make  an  assignment  to 
that  extent,  knowing  that  he  had  not  a  right  to  make  such  an 
assignment,  having  previously  agreed  to  give  another  person  £  10 

1  6  Ves.  174.  23  X.  R.  51. 
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per  cent  out  of  the  fund.  There  is,  therefore,  a  concurrence  of 
all  the  circumstances  which  the  lord  chancellor  ^  thinks  requisite 
to  raise  the  equity.  The  excuse  alleged  by  the  trustee  is,  that 
though  he  had  received  information  of  the  facts,  he  did  not  at  that 
time  recollect  it.  But  what  can  the  plaintiff  do,  to  make  out  a 
case  of  this  kind,  but  show,  first,  that  the  fact  as  represented  is 
false  ;  secondly,  that  the  person  making  the  representation  had  a 
knowledge  of  a  fact  contrary  to  it?"  The  lord  chancellor  says 
that  he  does  not  find  that  this  case  has  ever  been  questioned,  and 
that  he  regards  it  as  sound. 

In  a  recent  case  in  Ohio,^  the  plaintiffs  sought  to  recover  of 
"  Adams  &  Co."  a  sum  of  money  placed  in  their  hands  for  invest- 
'  ment,  but  which  they  had  not  invested.  The  answer  was  filed, 
not  by  Adams  &  Co.,  but  by  another  firm,  consisting  mainly  of  the 
same  individuals,  calling  themselves  Adams  &  Co.'s  Western 
Express.  It  appeared  that  there  were  in  fact  two  express  com- 
panies, composed  largely  of  the  same  members,  having  a  branch 
oflBce  in  the  place  (Cincinnati),  and  kept  by  a  common  agent. 
One  of  these  companies  was  the  original  firm  of  Adams  &  Co.,  and 
the  other  was  the  one  which  answered  to  the  suit.  The  name  of 
the  latter  company  alone  was  upon  the  sign  over  the  Cincinnati 
office;  but  its  business  was  transacted  as  well  in  the  name  of 
Adams  &  Co.,  and  Adams  &  Co.'s  Express,  as  in  its  own  proper 
name.    The  defendants  were  held  liable. 

The  court  said :  "  Had  Miss  Pollock  [one  of  the  plaintiffs] 
known  the  distinctive  business  and  names  of  these  two  companies, 
or  had  her  ignorance  been  the  result  of  her  own  fault  or  folly,  or 
free  from  fault  on  the  part  of  defendants,  the  case  would  have 
been  difierent.  But  such  were  not  the  facts.  In  her  eyes  both 
companies  were  one  and  the  same.  To  her  understanding,  the 
name  of  one  was  the  name  of  each,  and  the  business  of  either  was 
that  of  both.  If  this  was  a  misunderstanding,  it  was  a  misunder- 
standing induced  by  the  acts  of  the  defendants,  and  probably 
shared  in  by  the  public  generally.  The  companies  being  com- 
posed in  part  of  the  same  individuals,  each  is  presumed  to  be  cog- 
nizant of  the  business  and  name  of  the  other.  If  the  new  com- 
pany did  not  intend  to  deceive  and  mislead  the  public,  such  was 
at  least  the  effect  of  their  acts.     They  cannot  act  in  the  name  of 

1  Lord  Eldon  in  Evans  v.  Bicknell,  6        ^    Adams  v.   Brown,   16   Ohio   St.  75 
Ves.  174.  (1865). 
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one  company,  and  do  the  business  of  that  company,  and  then  fall 
back  upon  the  rights  and  immunities  of  the  other.  They  are 
estopped  from  so  doing.  The  firm  of  Adams  &  Co.  seems  to  hare 
been  one  of  long  standing,  widely  and  favorably  known  to  the 
business  community,  and  for  that  very  reason  its  name  was 
adopted  and  used  by  the  other  company,  as  admitted  by  one  of  the 
partners,  for  the  purpose  of  securing  patronage.  If  they  take  the 
benefits  of  that  name,  they  should  alsontake  its  burdens." 

In  a  recent  case  in  Maryland,^  in  which  the  plaintiff  sued  the 
defendants  on  a  policy  of  insurance,  it  appears  that  the  insured  had 
been  discharged  under  the  insolvency  laws  of  the  State.  This,  the 
court  held,  would  discharge  the  insurer  from  liability,  by  reason  of 
releasing  the  plaintiff  from  the  payment  of  his  premium  notes. 
But  it  appeared  that  the  company  had  received,  after  the  petition 
for  discharge  was  filed,  an  instalment  of  interest  due  on  the  pre- 
mium note,  though  without  actual  knowledge  of  the  action  of  the 
plaintiff;  and  it  was  now  contended  that  this  receipt  of  interest 
had  avoided  the  effect  of  the  discharge. 

"  This  argument,"  the  court  replied,  "  is  based  upon  the  fact 
that  the  proceedings  in  insolvency  were  had  in  a  court  of  record, 
whose  proceedings  are  constructive  notice  to  the  whole  world,  and 
that,  having  received  the  interest  on  the  appellant's  note  with  this 
constructive  notice  of  his  application  for  the  insolvent  laws,  the 
appellee  cannot  now  avail  itself  of  said  application  as  a  defence 
to  this  action.  If  the  proof  had  shown  that  the  appellee  had 
received  the  payments  of  interest  with  actual  knowledge  of  the 
appellant's  application  for  the  benefit  of  the  insolvent  laws,  there 
might  have  been  some  reason  for  the  argument  that  it  had  there- 
by waived  its  right  to  hold  itself  absolved  from  its  contract ;  but 
iipon  that  question  we  do  not  mean  to  express  any  opinion.  But 
the  proof  clearly  shows  that  the  proceedings  in  insolvency  were 
had  in  a  court  at  some  distance  from  the  county  in  which  the 
office  of  the  appellee  was  located  and  its  officers  resided,  and  that 
they  had  no  actual  notice  of  those  proceedings,  and  the  discharge 
of  the  appellant,  until  long  after  the  month  of  August,  1862,  when 
he  made  his  last  payment  of  interest."  ^ 

1  Keynolds  v.  Mutual  Fire  Ins.  Co.,  34  v.  Murray,  3  Johns.  Ch.  188;  Bennett!;. 
Mrt.  280  (1870).  Colley,  2  Mylno  &  K.  225;  Howard  v. 

2  The  following  cases  were  cited  by  the  Carpenter,  11  Md.  279;  Flagg  v.  Mann,  2 
court;  Ijams  y.  Hoffman,  1  Md.  437;  Gray  Sum.  563. 
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In  accordance  with  the  principles  in  the  above  cases,  directors 
of  corporations,  being  bound  to  know  tlie  proceedings  of  the  body, 
cannot  escape  an  estoppel  by  the  allegation  of  ignorijnce.-'    lui'^'f"'" 

Negligence,  however,  in  order  to  operate  as  an  estoppel,  must  be 
the  proximate  cause  of  the  loss.^  The  case  just  cited  is  an  im- 
portant and  interesting  one.  It  was  an  application  for  a  manda- 
mus to  compel  the  defendants  to  replace  the  name  of  the  plaintiff 
on  the  registry  of  shareholders  of  the  company,  his  name  having 
been  removed.  The  facts  in  brief  were  these :  The  plaintiff,  the 
registered  owner  of  1,000  shares  in  the  company,  in  which  the 
shares  could  only  be  transferred  by  deed,  executed  by  both  trans- 
ferrer and  transferee,  employed  a  broker  to  sell  for  him  some  shares 
in  another  company,  which  were  also  transferable  by  deed  only. 
The  broker  represented  it  to  be  necessary  for  the  plaintiff  to  exe- 
cute ten  blank  forms  of  transfer,  which  was  done,  and  the  blanks 
delivered  to  the  broker  to  be  filled  up  for  the  transfer  of  the  shares 
in  the  other  company.  Only  eight  of  the  blanks  were  thus  used 
by  the  broker,  and  having  stolen  the  certificates  from  a  box  de- 
posited at  a  bank  for  safe  custody,  he  filled  up  the  other  two  forms 
as  transfers  each  of  600  of  the  plaintiff's  1,000  shares  in  the 
defendant  company,  and,  having  forged  the  attestatioiis,  he  deliv- 
ered the  transfers,  together  with  the  certificates,  to  bona  fide  pur- 
chasers for  value ;  and  when  they  were  presented  to  the  company, 
they  removed  the  plaintiff's  name  from  the  registry,  and  placed 
therein  the  names  of  the  purchasers.  Judgment  was  given  for 
the  plaintiff  in  the  Court  of  Exchequer,  and  the  decision  of  that 
court  was  affirmed  by  the  Exchequer  Chamber.  There  was  much 
diversity,  however,  in  the  grounds  of  decision  in  the  lower  court, 
though  it  was  agreed  that,  in  order  to  an  estoppel  against  the  plain- 
tiff, his  negligence  towards  the  broker  must  have  been  the  proxi- 
mate cause  of  the  loss ;  and  this  they  held  was  not  the  case  here. 

Notwithstanding  the  diversity,  we  must  refer  to  a  portion  (un- 
doubtedly sound)  of  the  opinion  of  Mr.  Baron  Martin.  "  One  ques- 
tion," he  says,  "  which  occurs  in  the  consideration  of  a  contention 
whether  a  man  has,  by  his  conduct,  estopped  himself  from  aver- 
ring the  truth,  must  be(jFhether  his  conduct  be  such  as,  assuming 
it  to  have  caused  damage  to  the  person  alleging  the  estoppel,  would 
render  him  liable  to  an  action  at  the  suit  of  this  person^    This 

1  Stone  0.   Great  Western  Oil  Co.,  41         ^  Swan  v.  North  British  Co.,  7  Hurl.  &  ' 
HI.  85.  N.  603 ;  S.  C.  in  error,  2  Hurl.  &  0^175. 


550  THE  LAW  OF  ESTOPPEL. 

point  was  referred  to  by  Baron  Parke,  in  delivering  the  opinion  of 
tlie  judges  in  the  Bank  of  Ireland  v.  The  Trustees  of  Evans's 
Cbftrities ;  ^  ai^  it  is  an  apt  and  pertinent  one.  If  he  would  not 
be  liable  to  an  action,  it  is  difScult  to  see  how  he  can  be  estopped. 
In  the  present  case,  one  of  three  parties  must  suffer  the  loss  conse- 
quent upon  Oliver's  fraud.  If  the  plaintiff  fails  in  the  present 
action,  he  is  the  person  who  must  bear  it.  If,  on  the  other  hand, 
he  succeeds,  the  loss  must  fall  either  upon  the  defendants  or  the 
transferees ;  and  if  it  could  be  made  out  that  the  defendants,  in  the 
event  of  the  name  of  the  plaintiff  being  replaced  on  the  register, 
would  be  liable  to  make  good  to  the  transferees  their  loss,  and  the 
defendants  could  maintain  an  action  ^.gainst  the  plaintiff  for  an 
indemnity,  it  would  go  very  far  to  show  that  the  defendants  ought 
now  to  succeed,  as  a  decision  in  favor  of  the  plaintiff  would  only 
lead  to  circuity  of  action,  which,  as  far  as  possible,  ought  to  be 
avoided.  An  action  of  this  kind  at  the  suit  of  the  defendants 
would  be  very  complicated,  but  the  principle  of  it  may  be  tested 
by  one  at  the  suit  of  the  transferee.  Suppose  the  case  to  be  that, 
before  the  name  of  the  transferee  had  been  entered  upon  the 
register,  the  plaintiff  had  discovered  Oliver's  fraud,  and  given 
notice  to  the  defendants  not  to  alter  the  name,  and  they  had  acted 
upon  this  notice.  If  the  defendants  could  maintain  the  action 
against  the  plaintiff,  the  transferee  could  do  so  also,  for  the  alleged 
tortious  act  of  the  plaintiff  is  identical  as  against  both.  It  seems 
to  me  only  necessary  to  state  what  the  averments  in  the  declaration 
would  of  necessity  be,  to  show  that  no  such  action  could  be  main- 
tained. 'It  would  first  state  that  the  defendant  (in  that  action)  had 
negligently,  and  without  due  care  and  caution,  placed  in  the  hands 
of  Oliver  two  blank  transfers,  signed  and  sealed  by  him,  to  enable  him 
to  fill  them  up  and  transfer  to  purchasers  certain  shares  in  another 
company ;  that  Oliver  had  opened  a  box  in  which  the  certificates 
of  the  shares  in  question  were  deposited,  and  taken  them  thereout 
(this  being  a  felonious  act)  ;  that  having  ascertained  their  num- 
bers, he  had  inserted  them  in  the  blank  transfers  (this  being  a 
second  felonious  act),  and  then  delivered  them  to  the  plaintiff  in 
that  action  (being  a  third  felonious  act),  who,  believing  them  to 
be  genuine  transfers,  paid  the  purchase-money  to  Oliver ;  that  the 
defendant  gave  notice  to  the  company  not  to  act  upon  the  transfers, 
and  they  refused  to  do  so,  by  reason  whereof  the  plaintiff  had  lost 

1  5  H.  L.  Cas.  389. 
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his  purchase-money,  Oliver  being  insolvent  and  unable  to  pay  it 
■  back.  I  do  not  think  it  would  be  contended  by  any  one  that  such 
a  declaration  would  show  a  good  cause  of  action.  The  act  of  the 
defendant,  however  negligent  it  may  be  assumed  to  have  been, 
would  be  much  too  remote  from  the  damage  to  render  the  defend- 
ant liable.  J.  .  .  The  law  prescribes  what  tlie  conduct  of  men  shall 
be  towards  each  other ;  and  if  the  act  or  negligence  of  a  man 
afford  no  right  of  action  to  another  who  has  sustained  loss  in  some 
degree  connected  with  or  consequent  upon  it,  how  is  it  possible 
that  the  same  act  or  negligence  can  estop  him  from  averring  the 
truth,  which,  if  he  is  estopped  from  doing,  the  same  precise  evil 
consequence  will  ensue  to  him  as  if  he  had  committed  an  unlawful 
act?" 

In  the  Court  of  Errors,  Lord  Cockburn  said  :  "  As  regards  the 
alleged  estoppel  by  reason  of  the  plaintiff's  negligence,  I  am  of 
opinion  that^negligence  alone,  although  it  may  have  afforded  an 
opportunity  for  the  perpetration  of  a  forgery  by  means  of  which 
another  party  has  been  damnified,  is  not  of  itself  a  ground  of 
estoppel.^  The  rule  relating  to  negotiable  instruments  stands  on 
peculiar  grounds.  The  law  relating  to  these  instruments  is  part 
of  the  law  merchant,  which,  in  order  that  the  negotiability  of  such 
instruments  —  which  is  of  the  very  essence  of  their  negotiability 
—  shall  not  be  impaired,  establishes  that  if  a  man  once  puts  his 
name  to  such  an  instrument,  he  shafl  be  liable  to  a  hona  fide  owner 
without  notice,  in  respect  of  what  may  be  added  to  give  effect  or 
negotiability  to  the  instrument,  notwithstanding  this  may  be  done  in 
the  absence  of  authority,  or  even  for  the  purposes  of  fraud.  The 
case  of  Young  v.  Grote,^  on  which  so  much  reliance  has  been 
placed,  and  which  is  supposed  to  have  established  this  doctrine  of 
estoppel  by  reason  of  negligence,  when  it  comes  to  be  more  closely 
examined,  turns  out  to  have  been  decided  without  reference  to 
estoppel  at  all.  Neither  the  counsel  in  arguing  that  case,  nor  the 
judges  in  deciding  it,  refer  once  to  the  doctrine  of  estoppel.  The 
question  arose  on  a  disputed  item  in  an  account  between  a  banker 
and  his  customer,  which  had  been  referred  to  arbitration,  and  the 
question  raised  by  the  arbitrator  was  on  whom  the  loss  which  had 
arisen  from  payment  of  a  check,  in  which,  by  the  carelessness  of 
the  customer,  an  opportunity  had  been  afforded  for  increasing  the 
amount,  should  fall.     It  was  held,  not  that  the  customer  was 

1  4  Bing.  253. 
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estopped  from  denying  that  the  check  was  a  forgery,  but  that,  as 
the  loss  which  would  otherwise  fall  on  the  banker,  who  had  paid 
on  a  bad  check,  had  been  brought  about  by  the  negligence  of  the 
customer,  the  latter  must  sustain  the  loss.  As  the  question  on  an 
account  submitted  to  arbitration,  the  matter  was  decided  without 
reference  to  any  technicality ;  but  I  am  disposed  to  think  that, 
technically  looked  at,  the  matter  would  stand  thus  :  The  customer 
would  be  entitled  to  recover  from  the  banker  the  amount  paid  on 
such  a  check,  the  banker  having  no  voucher  to  justify  such  a  pay- 
ment ;  the  banker,  on  the  other  hand,  would  be  entitled  to  recover 
against  the  customer  for  the  loss  sustained  through  the  negligence 
of  the  latter.  Possibly,  to  prevent  circuity  of  action,  the  right  of 
the  banker  to  immunity  in  respect  of  the  loss  so  brought  about 
would  afford  him  a  defence  in  an  action  by  the  customer  to  re- 
cover the  amount.  So,  in  the  present  case,  if,  through  the  negli- 
gence of  the  plaintiff,  the  company  should  sustain  a  loss  with 
reference  to  the  party  who  has  been  substituted  for  him,  the  plain- 
tiff might  possibly  be  liable  to  the  company ;  and  if  his  present 
demand  were  simply  a  money  demand,  for  the  value  of  his  shares, 
it  may  be  that  the  loss  sustained  through  his  negligence  might  be 
an  answer  to  the  plaintiff's  action.  But  the  plaintiff  here  asks, 
not  for  a  compensation  for  money  alone,  but  also  for  a  mandamus 
to  restore  him  to  his  status  as  .a  registered  shareholder  of  the  com- 
pany ;  and  it  appears  to  me,  therefore,  that  if  the  company  have 
any  claim  on  the  plaintiff  in  respect  of  damage  sustained  through 
his  negligence,  they  must  be  left  to  their  cross-action,  or  such 
other  remedy  as  may  be  available  to  them."  The  learned  judge 
thought,  however,  that  even  if  negligence  could  form  a  ground  of 
estoppel  in  this  way,  it  had  not  been  sufficiently  established  in  the 
present  case  ;  and  this  view  of  the  case  seems  to  be  substantially 
that  above  presented  in  the  opinion  of  Martin,  B. 

3.   Of  the  Intention. 

The  most  important  case  upon  this  subject  after  Pickard  v. 
Sears  is  perhaps  Freeman  v.  Oooke,^  which  was  decided  by  the 
Court  of  Exchequer,  in  1848.  It  was  an  action  of  trover,  by  the 
assignees  of  William  Broadbent,  against  the  sheriff  of  Yorkshire, 
for  goods  of  the  bankrupt.  There  were  pleas  of  not  guilty,  not 
possessed,  and  leave  and  license.    The  conversion  alleged  was  the 

1  2  Ex.  654. 
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seizure  of  the  goods  by  the  defendant's  officers,  under  a,  fieri  facias 
against  Joseph  and  Benjamin  Broadbent.  It  appeared  that  when 
the  officers  entered,  the  bankrupt  told  them  the  goods  seized  were 
the  property  of  Benjamin ;  he  did  so,  supposing  that  the  officer 
had  no  writ  against  Benjamin.  Afterwards  he  contradicted  that 
statement,  and  said  they  were  the  goods  of  his  brother  Jo- 
seph. It  was  contended  that  this  representation  bound  William, 
because  it  induced  the  officers  to  seize,  and  that  he  could  not  com- 
plain of  that  act,  nor  could  the  assignees  who  claimed  under  him. 
The  jury  found  that  the  goods  were  really  William's ;  but  they 
also  found  "  that  William  represented  the  goods  to  the  sheriff's 
officers  as  the  goods  of  Benjamin  so  as  to  induce  them,  by  that 
false  representation,  to  seize  them  "  ;  and  the  question  was,  whether 
this  finding  was  sufficient  to  estop  the  bankrupt,  and  the  plaintiffs 
as  his  assignees,  from  complaining,  of  the  seizure  of  the  goods. 
The  question  was  answered  in  the  negative. 

The  judgment  of  the  court  was  delivered  by  Parke,  B.,  who, 
referring  to  the  rule  in  Pickard  v.  Sears,  said :  "  That  was 
founded  on  previous  authorities  in  the  cases  Graves  v.  Key  ^  and 
Heane  v.  Rogers,^  and  has  been  acted  upon  in  some  cases  since. 
....  Whether  that  rule  has  been  correctly  acted  upon  by  the 
jury  in  all  the  reported  cases  in  which  it  has  beer  applied  is  not 
now  the  question  ;  but  the  proposition  contained  in  the  rule  itself, 
as  above  laid  down  in  the  case  of  Pickard  v.  Sears,  must  be  con- 
sidered as  established.  By  the  term  '  wilfully,'  however,  in  that 
rule,  we  must  understand,  if  not  that  the  party  represents  that 
to  be  true  which  he  knows  to  be  untrue,  at  least  that  he  means  his 
representation  to  be  acted  upon,  and  that  it  is  acted  upon,  accord- 
ingly ;  and  if,  whatever  a  man's  real  intention  may  be,  he  so  con- 
ducts himself  that  a  reasonable  man  would  take  the  representation 
to  be  true,  and  believe  that  it  was  meant  thai;  he  should  act  upon  it, 
and  did  act  upon  it  as  true,  the  party  making  the  representation 
would  be  equally  precluded  from  contesting  its  truth  ;  and  conduct, 
by  negligence  or  omission,  where  there  is  a  duty  cast  upon  a  person, 
by  usage  of  trade  or  otherwise,  to  disclose  the  truth,  may  often  have 
the  same  effect.  As,  for  instance,  a  retiring  partner  omitting  to  in- 
form his  customers  of  the  fact,  in  the  usual  mode,  that  the  continu- 
ing partners  were  no  longer  authorized  to  act  as  his  agents,  is 
bound  by  all  contracts  made  by  them  with  third  persons,  on  the 

1  3  Barn.  &  Aid.  313.  "  9  Baru.  &  C.  586. 
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faith  of  their  being  so  authorized.  But  if  we  apply  this  rule,  either 
in  the  terms  in  which  it  is  enunciated  in  Pickard  v.  Sears,  or  as  it  is 
above  expounded,  the  finding  of  the  jury  is  insufficient  to  entitle 
the  defendant  to  have  a  verdict  entered  for  him  on  the  plea  of  not 
possessed.  It  is  not  found  that  he  intended  to  induce  the  officer 
to  seize  the  goods  as  those  of  Benjamin  ;  and  whatever  intention 
he  had  on  his  first  statement  was  done  away  with  by  an  opposite 
statement  before  the  seizure  took  place.  Nor  can  it  be  said  that 
any  reasonable  man  would  have  seized  the  goods  on  the  faith  of 
the  bankrupt's  representation,  taken  altogether.  In  truth,  in  most 
cases  to  which  the  doctrine  in  Pickard  v.  Sears  is  to  be  applied, 
the  representation  is  such  as  to  amount  to  the  contract  or  license 
of  the  party  making  it.  Here  there  is  no  pretence  for  saying  it 
amounted  to  a  license,  and  a  contract  is  out  of  the  question." 
f^lJue  of  the  most  important  cases  in  which  the  language  of  Lord 
Denman  in  Pickard  v.  Sears  is  examined  and  explained  is  the 
recent  case  of  Cornish  v.  Abington.^  This  was  an  action  of  debt 
for  goods  sold  and  delivered,  work  done  and  materials  provided, 
and  on  accounts  stated.  It  appeared  that  the  plaintiff,  a  litho- 
graphic printer,  took  into  his  employment  one  Gover,  to  superin- 
tend the  printing  and  take  orders  for  printing,  at  a  salary  of  35  «.  a 
week.  The  defendant  was  a  publisher.  The  plaintiff  stated  that 
the  first  order  on  the  defendant's  account  came  from  Gover.  In 
September,  1857,  the  plaintiff  made  out  an  account  against  the 
defendant,  charging  him  with  £  108  for  printing  maps,  and  gave 
it  to  Gover,  who  handed  the  account  to  the  defendant,  and  the 
defendant  paid  it.  Afterwards,  further  printing  was  done  by  the 
plaintiff,  and  paper  supplied  by  him.  The  plaintiff  sent  the  goods, 
some  of  them  being  accompanied  with  delivery  notes  signed  by 
himself,  for  which  receipts  were  signed  by  the  defendant ;  while  in 
other  instances  the  delivery  notes  were  from  Gover.  Gover  hav- 
ing left  the  plaintiff's  service  in  1858,  the  plaintiff  afterwards 
called  upon  the  defendant  for  a  settlement  of  his  account.'  The 
defendant  said  he  knew  nothing  about  it.  The  plaintiff  asked  him 
if  he  had  not  received  the  account,  and  the  defendant  replied  that 
he  had  had  no  transactions  with  the  plaintiff,  —  he  owed  the 
money  to  Gover.  He  admitted  having  received  the  invoice  of  the 
paper,  and  produced  it.  This  invoice  charged  him  as  debtor  to 
the  plaintiff.    The  defendant  stated  that  Gover  had  applied  to  him 

i  4  Hurl.  &  N.  549  (1859). 
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to  publish  various  works  and  maps  for  himself,  which  the  defend- 
ant agreed  to  do,  and  that  he  had  paid  over  to  Gover  the  proceeds 
of  the  sales,  only  deducting  the  commission  ;  and  that  on  receiv- 
ing the  invoice  of  paper,  above  referred  to,  he  asked  an  explana- 
tion of  it.  Gover  replied  :  "  That  fool  Cornish  has  been  making 
out  invoices  himself,  and  has  charged  you  instead  of  me.  I  will 
see  him  on  the  subject ;  he  will  at  once  see  that  it  is  an  error,  and 
you  will  hear  no  more  about  it."  The  defendant  said  that  he  was 
satisfied  with  this  explanation,  and  he  heard  no  more  about  it  till 
the  interview  with  the  plaintiff  above  mentioned.  He  said  that 
Gover  had  no  authority  to  pledge  his  credit  with  the  plaintiff. 
It  was  not  disputed  that  as  between  Gover  and  the  defendant  the 
account  was  settled.  The  jury  found  that  the  defendant  did  not 
authorize  Gover  to  use  his  name  in  ordering  the  work  to  be  done  ; 
but  they  also  decided  that  the  manner  in  which  the  defendant  had 
signed  ithe  receipts  was  such  as  to  induce  the  plaintiff  to  think 
that  he  was  buying  the  goods  on  his  own  account.  Judgment  was 
given  for  the  plaintiff. 

"The  ground  of  my  opinion,"  said  Pollock,  C.  B.,  "is  this: 
The  jury  haying  found  that  the  defendant,  whether  intentionally  or 
not,  led  the  plaintiff  to  form  an  opinion  that  he  was  dealing  with 
the  defendant,  and  induced  him  to  furnish  goods  to  the  defendant, 

the  defendant  must  pay  him  for  them The  sending  of  the 

invoice  was  equivalent  to  notice  tha,t  the  defendant  was  n^t  deal- 
ing with  Gover,  but  with,  the  plaintiff.  If,  after  that,  the  defend- 
ant chose  to  accept  the  explanation  of  Gover,  when  he  ought  not 
to  have  been  satisfied  without  communication  with  the  plaintiff,  he 
must  take  the  consequences.  Lord  Wensleydale,^  in  Freeman  v. 
Cooke,^  commenting  on  the  earlier  case  of  Pickard  v.  Sears, 
pointed  out  a  limitation  of  the  application  of  the  rule,  viz.,  that 
'  in  most  cases  to  which  the  doctrine  of  Pickard  v.  Sears  is  to  be 
applied,  the  representation  is  such  as  to  amount  to  the  contract 
or  license  of  the  party  making  it.'  No  doubt,  unless  the  repre- 
sentation amounts  to  an  agreement  or  license,  or  is  understood  by 
the  party  to  whom  it  is  made  as  amounting  to  that,  the  rule  would 
not  apply ;  but  although  the  case  of  Freeman  v.  Cooke  limited  the 
application  of  the  rule  to  this  extent,  the  court  point  out  that  the 
word  '  wilfully,'  in  the  rule  as  laid  down  in  Pickard  v.  Sears, 
means  nothing  more  than  '  voluntarily.'     Lord  Wensleydale,  per- 

1  Tormerly  Baron  Parl^e.  ^  2  Ex.  654.    Ante,  p.  552. 
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ceiving  that  the  word  '  wilfully '  might  be  read  as  opposed,  not 
merely  to  '  involuntarily,'  but  to  '  unintentionally,'  showed  that  if 
the  representation  was  made  voluntarily,  though  the  effect  on  the 
mind  of  the  hearer  was  produced  unintentionally,  the  same  result 
would  follow." 

The  learned  chief  baron  then  proceeds  to  declare  the  true  rule 
upon  the  subject,  which  he  does  in  the  following  language  :  "  If  a 
party  uses  language  which,  in  the  ordinary  course  of  business 
and  the  general  sense  in  which  words  are  understood,  conveys  a 
certain  ■  meaning,  he  cannot  afterwards  say  he  is  not  bound  if 
another,  so  understanding  it,  has  acted  upon  it.  If  any  person, 
by  a  course  of  conduct,  or  by  actual"  expressions,  so  conducts  him- 
self that  another  may  reasonably  infer  the  existence  of  an  agree- 
ment or  license,  whether  the  party  intends  that  he  should  do  so  or 
not,  it  has  the  effect  that  the  party  using  that  language,  or  who 
has  so  conducted  himself,  cannot  afterwards  gainsay  the  reason- 
able inference  to  be  drawn  from  his  words  or  conduct,  (in  the 
present  case,  the  plaintiff  had  given  notice  that  he  understood 
that  the  defendant  was  dealing  with  him.  The  defendant  gave  no 
answer.    He  ought  to  have  sent  back  the  invoice.^ 

Bramwell,  B.,  put  the  case  upon  the  same  ground,  p  It  is  a 
strong  fact  that  the  plaintiff  for  a  long  time  supposed  himself  to  be 
dealing  with  the  defendant.  When  this  was  brought  to  the  atten- 
tion of  the  defendant,  he  was  content  to  take  the  word  of  the  ser- 
vant who  was  defrauding  his  master.  Taking  the  finding  of  the 
jury  that  the  plaintiff  supposed  that  he  was  dealing  with  the 
defendant,  and  that  the  defendant's  conduct  was  such  as  reason- 
ably to  induce  that  belief,  then  the  rule  referred  to  by  the  lord 
chief  baron  applies.  The  rule  is,  that  if  a  man  so  conducts  him- 
self, whether  intentionally  or  not,  that  a  reasonable  person  would 
infer  that  a  certain  state  of  things  exists,  and  acts  on  that  infer- 
ence, he  shall  be  afterwards  estopped  from  denying  it.'"/ 

Martin,  B.,  though  agreeing  in  the  general  conclusion,  seems  to 
have  hesitated  about  accepting  the  doctrine  that  there  could  be  an 
estoppel  without  intention  ;  and  the  proposition  should  be  received 
very  cautiously,  and  not  adopted  as  a  general  rule.  In  this  case 
it  is  clear  that  there  had  arisen  an  implied  contract  through  the 
defendant's  negligence.  This  would  seem  to  be  the  only  case  in 
which  the  estoppel  could  arise  without  an  intentional  representa- 
tion. 
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In  a  recent  case^  in  New  York,  the  court  held  that  it  was 
not  necessary  to  the  estoppel  that  the  party  against  whom  it  had 
been  alleged  should  have  designed  to  mislead.  In  this  case  an 
indorser  whose  Christian  name  began  with  M  wrote  the  initial  so 
carelessly  that  it  was  read  A.  C,  and  notice  was  given  accordingly. 
The  notice,  however,  finally  reached  the  indorser,  after  several 
days,  and  he  was  held  liable.^  But  this  would  seem  to  be  refer- 
able to  the  same  principle  of  negligence. 

In  an  English  case,*  a  railway  company  had  been  deceived  into 
registering  shares  by  transfer  to  S.  and  G.,  and  granting  them 
certificates  of  registration,  whereby  A.,  an  innocent  person,  was 
induced  to  purchase  those  shares  under  the  belief  that  the  ven- 
dors were  registered  shareholders.  It  was  afterwards  discovered 
that  the  transfer  to  S.  and  G.  was  a  forgery,  and  the  company 
were  ordered  to  restore  the  name  of  the  rightful  owner.  A.  now 
brought  an  action  against  the  company  to  recover  the  value  of 
the  shares  at  the  time  the  company  first  refused  to  recognize  him 
as  a  shareholder ;  and  it  was  held  that  the  action  was  proper. 

Lord  Cockburn,  C.  J.,  said :  "  If  the  facts  are  rightly  under- 
stood, the  case  falls  within  the  principle  of  Pickard  v.  Sears  *  and 
Freeman  v.  Cooke.^  The  company  are  bound  to  keep  a  register  of 
shareholders,  and  have  power  to  issue  certificates  certifying  that 
each  individual  shareholder  named  therein  is  a  registered  share- 
holder of  the  particular  shares  specified.  This  power  of  granting^ 
certificates  is  to  give  the  shareholders  the  opportunity  of  more  easily 
dealing  with  their  share's  in  the  market,  and  to  afford  facilities  to 
them  of  selling  their  shares  by  at  once  showing  a  marketable  title, 
and  the  effect  of  this  facility  is  to  make  the  shares  of  greater  value. 
The  power  of  giving  certificates  is,  therefore,  for  the  benefit  of 
the  company  in  general ;  and  it  is  a  declaration  by  the  company 
to  all  the  world  that  the  person  in  whgse  name  the  certificate  is 
made  out,  and  to  whom  it  is  given,  is  a  shareholder  in  the  com- 
pany, and  it  is  given  by  the  company  with  the  intention  that  it 
shall  be  so  used  by  the  person  to  whom  it  is  given  and  acted  upon 
in  the  sale  and  transfer  of  shares.  It  is  stated  in  this  case  that  the 
claimants  acted  bona  fide,  and  did  all  that  is  required  of  purchasers 

1  Manufacturers'  &  T.  Bank  v.  Hazard,        *  6  Ad.  &  E.  469. 
30  N.  Y.  226.  6  2  Ex.  654. 

*  See  Young  v.  Grote,  4  Bing.  253. 

'  In  re  Bahia  and  San  Francisco  Ky  Co., 
Law  R.  3  Q.  B.  584. 
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of  shares  ;  they  paid  the  value  of  the  shares  in  money,  on  having 
a  transfer  of  the  shares  executed  to  them,  and  on  the  production 
of  the  certificates  which  were  handed  to  them.  It  turned  out  that 
the  transferrers  had  in  fact  no  shares,  and  that  the  company  ought 
not  to  have  registered  them  as  shareholders  or  given  them  certifi- 
cates, the  transfer  to  them  being  a  forgery.  That  brings  the 
case  within  the  principle  of  the  decision  in  Pickard  v.  Sears,  as 
explained  in  the  case  of  Freeman  v.  Cooke,  that  if  you  make  a 
representation  with  the  intention  that  it  shall  be  acted  upon  by 
another,  and  he  does  so,  you  are  estopped  from  denying  the  truth' 
of  what  you  represent  to  be  the  fact." 

In  another  case/  in  which  the  plaintiff  sought  to  restrain  the 
defendants  from  exercising  authority  over  a  strip  of  land  as  a 
highway,  the  defendants  rested  their  claim  on  the  following  facts  : 
The  heirs  of  one  Gouverneur  had  several  years  before  opened  and 
fenced  a  strip  of  land,  communicating  with  a  public  road  at  one 
end,  with  the  intention  of  making  a  dedication  of  it  as  a  high- 
way. The  strip  was  mapped  and  designated  as  a  public  way,  with 
the  consent  of  the  owners,  upon  a  map  of  the  village  of  Cold 
Spring.  The  land  so  opened  and  fenced  was  used  by  the  public 
from  that  time,  by  walking  and  driving  upon  it,  until  the  plaintiff 
closed  it.     The  court  held  that  there  had  been  no  dedication. 

The  law  upon  the  subject  was  clearly  stated  by  Wright,  J.,  in 
delivering  the  opinion  of  the  court.  "  Undoubtedly  the  owner  of 
land,"  said  he,  "  may  dedicate  or  set  apart  a  street  or  highway 
through  it  to  the  public  use,  and  if  the  dedication  be  accepted,  it 
will  work  an  estoppel  in  pais,  precluding  the  owner  from  assert- 
ing any  right  inconsistent  with  such  use.  The  dedication  and 
acceptance  are  to  be  proved  or  disproved  by  the  acts  of  the  owner, 
and  the  circumstances  under  which  the  land  has  been  used.  Both 
are  questions  of  intention.  The  owner's  acts  and  declarations 
should  be  deliberate,  'unequivocal,  and  decisive,  manifesting  a 
positive  and  unmistakable  intention  to  permanently  abandon  his 
property  to  the  specific  public  use.  If  they  be  equivocal,  or  do 
not  clearly  and  plainly  indicate  the  intention  to  permanently  aban- 
don the  property  to  the  use  of  the  public,  they  are  insufficient  to 
establish  a  case  of  dedication.  In  the  case  of  a  highway,  the 
public,  must  accept  the  dedication,  and,  before  it  is  accepted,  the 
owner  is  not  precluded  from  revoking  it.     It  is  not  necessary  that 

1  HoUane  v.  Cold  Spring,  21  N.  T.  474. 
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there  should  be  any  formal  act  of  acceptance  by  the  public 
authorities,  but  it  may  be  indicated  by  common  user,  under  cir- 
cumstances showing  a  clear  intent  to  accept  and  enjoy,  as  such, 
the  easement  proposed  to  be  dedicated.  Throwing  open  land  in  a 
village,  and  fencing  it  on  each  side,  and  causing  the  way  or  avenue 
to  be  designated  as  public  on  a  map  of  the  village,  are  acts  tend- 
ing strongly  to  show  a  design  presently,  or  at  some  future  period, 
to  dedicate  and  devote  it  to  the  public  use.  But  these  acts  are 
not  conclusive  to  establish  a  present  dedication,  binding  on  the 
owner  of  the  land.  One  may  fence  off  a  strip  of  his  own  land, 
for  the  purpose  of  a  passage-way,  opening  on  a  public  street,  or  he 
may  lay  out  a  street  through  it  with  the  view  of  subdividing  his 
land  bounded  upon  it  into  village  lots,  intending  upon  the  sale  of 
such  lots  to  dedicate  the  street  to  the  use  of  the  public ;  but  in 
such  cases,  though  the  public  may  have  occasionally,  or  indeed  at 
all  times,  used  the  open  way  in  passing  to  and  from  the  enclosure 
of  an  adjoining  proprietor,  it  could  scarcely  be  pretended  that  the 
land  had  thereby  become  burdened  with  an  irrevocable  public 
servitude." 

In  a  subsequent  portion  of  his  opinion,  the  learned  judge 
shows  that  the  doctrine  of  estoppel  is  at  the  basis  of  the  law  con- 
cerning dedication.  "  The  referee,"  he  observes,  "  did  not  find 
the  fact  of  dedication ;  and  the  facts  that  are  specifically  found  do 
not,  in  my  judgment,  show  that  the  public  acquired  a  right  to  the 
use  of  the  land  as  a  street  or  highway,  by  dedication  of  the  former 
or  present  owner.  Assuming,  however,  that  enough  was  done  by 
the  owners  to  constitute  a  present  dedication  of  the  land,  I  think 
they  still  had  a  right  to  revoke  it.  The  law  of  dedication  is  some- 
what anomalous  ;  but  it  may  be  said  to  rest,  in  part  at  least,  upon 
the  doctrine  of  estoppel  in  pais.  Though  the  owner  of  land  in  a 
city  or  village  may  evince,  by  his  acts,  an  intention  to  dedicate  a 
street,  or  square,  or  other  plat  of  ground,  to  the  public  use,  no 
sufiicient  or  valid  reason  can  be  assigned  against  a  change  of  pur- 
pose and  a  subsequent  resumption  of  the  possession,  unless  the 
public  accommodation  and  private  rights  are  to  be  materially 
affected  by  an  interruption  of  the  enjoyment.^  If,  however,  pri- 
vate rights  have  been  acquired  with  reference  to  such  dedication, 
and  such  an  interest  secured,  with  the  assent  and  concurrence  of 

1  Cincinnati  v.  White,  6  Peters,  431;     Rutherford  v.  Taylor,  38  Mo.  315;  Price 
Haynes  v.  Thomas,  7  Ind.  38.     See  also    v.  Thompson,  48  Mo  361. 
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the  owner,  as  would  render  it  fraudulent  in  him  to  resume  his 
rights,  the  dedication  becomes  irrevocable.  As  in  the  present 
case,  if  the  owner  of  the  land  had  opened  the  way  in  question, 
with  the  intention  to  dedicate  it  to  public  use  as  a  street,  and 
building-lots  had  been  sold  and  built  upon,  bounded  on  it,  with 
the  understanding  on  the  part  of  the  purchasers  that  the  land  was 
permanently  devoted  to  public  use,  or  perhaps  if  the  public 
accommodation  were  to  be  seriously  impaired  or  aflfected  by  an 
interruption  of  the  use  or  enjoyment  of  the  subject  of  the  dedica- 
tion, the  owner  would  be  precluded  from  reclaiming  his  land." 

In  an  action  of  trespass  quare  elausum  fregit  for  interfering  with 
certain  alleys  in  a  cemetery,^  it  appeared  that  the  plaintiff  was 
grantee  and  the  defendant  heir  of  the  grantor  of  a  lot  adjoining 
the  alleys.  There  was  evidence,  upon  which  the  plaintiff  at- 
tempted to  raise  an  estoppel  against  the  defendant,  that  the 
grantor,  at  the  time  of  the  sale  of  the  lot,  informed  the  plaintiff 
that  the  alleys  were  intended  for  the  benefit  of  the  adjoining  pro- 
prietors, and  that  if  the  same  party  purchased  two  or  more  adjoin- 
ing lots,  the  alleys  separating  them  could  be  closed  by  the  pur- 
chaser ;  but  it  appeared  that  the  grantor  did  not  intend  thereby 
to  authorize  the  closing  of  the  alleys  lo  the  detriment  of  the  other 
owners,  or  to  convey  to  the  purchaser  an  exclusive  right  in  any 
alley  without  extra  compensation  therefor*  It  appeared  also  that 
the  grantee,  after  the  purchase,  enriched  and  kept  in  order,  at  his 
own  expense,  for  nine  years,  that  part  of  the  alleys  claimed  by  him, 
with  the  knowledge  of  the  grantor,  and  without  objection  from 
him.  The  court  decided  that  there  was  no  estoppel  upon  the 
defendant. 

4.   The  Representation  must  have  been  acted  upon. 

The  rule  that  the  representation  must  have  been  acted  upon  in 
order  to  the  estoppel  under  consideration  is  illustrated  by  Howard 
V.  Hudson.^  This  was  an  action  of  trespass  for  false  imprison- 
ment. The  question  of  estoppel  arose  in  reference  to  the  warrant. 
It  appeared  that  the  defendant  had  only  a  copy  of  the  warrant, 
but  that  the  plaintiff  had  been  led  to  believe  that  he  had  the 

1  Seymour  v.  Page,  33  Conn.  61.  time  or  before  the  change  of  position,  for 

"  2EI.  &B.  1.  otherwise  it  coald  not  have  been  acted 

It  is  plain  there  can  be  no  estoppel  un-  upon.    See  Garlinghonse  v.  Whitwell,  51 

less  the  representation  was  made  at  the  Barb.  208. 
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original.  It  was  held  that  the  defendant  was  not  estopped  to  show 
the  fact. 

Mr.  Justice  Erie  put  the  case  very  clearly  and  precisely.  "  Did 
the  defendant,"  said  he,  "  make  a  misrepresentation  to  the  plain- 
tiif  with  intent  that  the  plaintiff  should  act  upon  it,  and  did  the 
plaintiff  in  consequence  so  act  upon  it  to  his  prejudice  ?  The 
jury  have  found  that  the  defendant  acted  as  if  he  had  the  original, 
and  led  the  plaintiff  to  believe  he  had  it  j  so  that  there  was  a 
representation.  But  did  the  plaintiff  alter  his  position  for  the 
worse  in  consequence  of  that  representation  ?  It  is  clear  to  my 
mind  that,  whether  the  original  warrant,  or  a  copy  of  it,  was 
annexed  to  the  return,  the  conduct  of  the  defendant  in  putting  the 
plaintiff  in  the  remand  ward  would  equally  be  j.ustified.  But  the 
ground  mainly  relied  on  seems  to  be  that  the  plaintiff  supposed 
that  the  defendant  had  the  original,  and  therefore  lost  time  and 
money  in  applications  to  a  judge  and  to  the  Court  for  the  Relief 
of  Insolvent  Debtors.  But  in  fact  the  ground  of  these  applica- 
tions was,  that  the  warrant  was  not  a  sufficient  authority  for  the 
plaintiff's  discharge.  That  was  his  contention  before  the  judge 
and  the  Court  for  the  Relief  of  Insolvent  Debtors ;  so  that  it  is 
clear  that  he  did  not  make  these  applications  in  consequence  of 
believing  the  representation  that  the  defendant  had  the  warrant, 
but  notwithstanding  that  he  believed  that  representation." 

And  the  judgment  of  Crompton,  J.,  is  equally  pointed.  "I 
think,"  he  observed,  "  that  every  case  in  which  we  are  to  act  upon 
it  [the  doctrine  of  estoppel]  must  be  brought  within  the  princi- 
ples so  accurately  laid  down  in  the  elaborate  judgment  in  Freeman 
V.  Cooke  ;  ^  and  in  the  present  case  there  is,  on  the  finding  of  the 
jury,  a  want  of  the  two  great  ingredients  ;  for  it  is  not  found  that 
the  defendant  intended  that  the  plaintiff  should  act  on  the  faith 
of  the  representation,  nor  that  the  plaintiff  did  so  act.  The  word 
'  wilfully,'  which  is  used  in  the  judgment  in  Pickard  v.  Sears,^  has 
been  well  commented  upon  in  the  judgment  in  Freeman  v.  Cooke. 
As  the  rule  is  there  expressed,  it  takes  in  all  the  important  com- 
mercial cases  in  which  a  representation  is  made,  not  wilfully  in 
any  bad  sense  of  the  word,  not  malo  cmimo,  or  with  the  intent  to 
defraud  or  deceive,  but  so  far  wilfully  that  the  party  making  the 
representation  on  which  the  other  acts  means  it  to  be  acted  upon 
in  that  way.     That  is  the  true  criterion." 

1  2  Ex.  654.  2  6  Ad.  &  E.  469. 
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There  is  another  late  English  case  on  this  point,  which  is  in- 
structive.i  It  was  an  action  against  a  railway  company  for  failing 
to  carry  horses  safely.  It  appeared  that  when  the  plaintiff  deliv- 
ered the  horses  to  the  defendants,  he  signed  a  declaration,  at  their 
reqnest,  that  the  value  of  the  horses  did  not  exceed  £  10  each, 
and  that,  in  consideration  of  the  rate  charged,  he  thereby  agreed 
that  the  horses  were  to  be  carried  at  his  own  risk.  The  horses 
were  injured  on  the  way,  by  reason  of  a  defect  in  the  conveyance. 
The  defendants  paid  into  court  £  25,  and  this  would  have  been 
sufficient  to  cover  their  liability,  if  the  horses  had  been  worth  only 
£  10  each,  as  the  plaintiff  represented ;  but  in  fact  they  were 
worth  more  than  this,  and  at  their  true  value  the  loss  would  be 
£  65,  This  amount  the  plaintiff  claimed  in  the  preseiit  action  ; 
but  the  court  held  him  estopped  by  his  representation  to  the  com- 
pany. 

The  remarks  of  Bramwell,  B.,  were  forcible.  "  There  is  a  stipu- 
lation," said  he,  "  or  statement,  whether  a  representation  or  con- 
tract is  immaterial,  by  which  the  plaintiff,  with  a  view  to  induce 
the  defendants  to  act  (and  they  have  acted)  upon  it,  has  said  that 
the  value  of  each  horse  did  not  exceed  £  10,  and  he  now  professes 
to  say.  True  it  is  I  did  make  that  statement,  in  order  that  the 
defendants  might  act  upon  it ;  and  true  it  is  they  have  acted  upon 
it ;  but  the  statement  was  untrue,  and  now  I  want  four  times  as 
much  as  the  declared  value  of  one  of  the  horses.^  This  is  in 
effect  what  he  is  doing.  I  think  that,  according  to  every  principle 
of  law,  he  cannot  be  allowed  to  do  so.  If  there  be  one  principle 
of  law  more  clear  than  another,  it  is  this,  that  when  a  person  has 
made  a  deliberate  statement,  with  the  view  to  induce  another  to 
act,  and  he  has  acted,  upon  it,  the  former  is  not  at  liberty  to 
deny  the  truth  of  the  statement  so  made.  I  think  it  would  be 
most  mischievous  if  he  could." 

In  Stimson  v.  Farnham,^  an  action  was  brought  against  a  sheriff 
for  not  levying  under  a  writ  of  fieri  facias,  and  for  a  false  return. 
The  pleas  were,  not  guilty,  nulla  bona,  except  as  to  the  claim  in 
respect  of  the  return,  and  that  after  seizure  of  the  goods  by  the 
defendant,  the  plaintiff  ordered  him  to  withdraw  from  possession ; 
whereupon  he  did  so,  and  made  the  return  complained  of.     It 

1  McCance  v.  London  and  Northwestern        ^  l^w  R.  7  Q.  B.  175. 
Ey.  Co.,  7  Hurl.  &  N.  477  (1861). 

2  £40  in  addition  to  the  sum  paid  into 
court. 
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appeared,  at  the  trial,  that  the  plaintiif  had  obtained  judgment 
against  one  Fellows,  and  that  the  sheriff  went  upon  the  premises 
of  the  debtor  and  seized  goods  there,  which  were,  however,  in  the 
possession  of  a  claimant  under  a  bill  of  sale.  The  sheriff's  officer, 
at  the  plaintiff's  request,  remained  upon  the  premises  until  dis- 
missed by  him.  In  the  mean  time  the  goods  were  sold  under  the 
bill  of  sale.  A  return  having  been  called  for,  the  sheriff  returned 
that  he  had  seized  the  goods  of  Fellows.  The  retention,  and  with- 
drawal from  possession  under  orders  from  the  plaintiff,  were  also 
stated  in  the  return.  The  jury  found  that  the  bill  of  sale  was 
valid  ;  and  thereupon  a  verdict  was  entered  for  the  defendant.  A 
rule  for  a  new  trial  was  now  asked  for  on  the  ground  that  the 
defendant  was  concluded  by  his  return.  The  decision  was  against 
the  plaintiff. 

"  An  action  against  a  sheriff,"  said  Blackburn,  J.,  "  for  a  false 
return,  will  not  lie,  unless  actual  damage  has  been  caused  to  the 
plaintiffs  ;  and  in  the  present  case,  on  the  finding  of  the  jury  that 
the  goods  seized  were  not  the  debtor's  goods,  there  was  no  dam- 
age, and  the  action  will  not  lie.  But,  then,  was  the  sheriff  estopped 
by  his  return  ?  The  general  rule  is,  that  what  a  man  says  is  evi- 
dence against  him,  and  nothing  more.  He  may  show  that  what 
he  said  was  a  wilful  untruth.  Nevertheless,  there  are  a  good 
many  cases  in  which  a  man  is  not  permitted  to  contradict  his 
assertions,  and  in  which  he  is  precluded,  or,  in  technical  language, 
estopped,  from  doing  so  ;  as  in  the.cases  of  Pickard  v.  Sears,^  and 
Freeman  v.  Cooke.^  But  I  do  not  see  anything  to  bring  this 
return  of  the  sheriff  that  the  goods  seized  were  goods  of  the 
debtor — a  mere  averment  preliminary  to  his  answer — within 
the  principle  of  estoppel,  and  I  do  not  understand  why  the  fact  of 
his  being  sheriff  should  make  it  operate  as  an  estoppel. 

"  Where  the  sheriff  has  made  a  return  by  which  he  shows  a 
state  of  things  such  as  that  the  plaintiff  is  entitled  to  receive  the 
money,  then  the  question  is  quite  a  different  one,  for  the  sheriff 
says  he  has  money  in  his  hands  belonging  to  the  plaintiff.  The 
plaintiff,  according  to  the  record  as  it  then  stands,  is  entitled  to 
have  the  money.  Mildway  v.  Smith  *  was  not  an  action  for  a  false 
return.  The  sheriff  had  returned  that  he  did  seize  the  goods 
of  the  debtor,  and  should  have  levied  the  debt,  but  that  they  were 

1  6  Ad.  &  E.  469.  s  2  Wms.  Saund.  343. 

2  2  Ex.  654. 
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rescued  out  of  custody.  The  plaintiffs  brought  an  action  on  scire 
facias,  and  the  Court  of  Common  Pleas  held  that  the  sheriff  was 
bound  by  his  return,  and,  consequently,  that  the  plaintiffs  were 
entitled  to  have  execution  against  him  for  the  value  of  the  goods, 
as  he  should  have  been  prepared  with  sufficient  force  to  resist 
those  people  who  came  to  the  rescue.  Then  error  was  brought, 
and  it  could  not  be  denied  that  the  return  was  bad,  but  an  attempt 
was  made  to  impugn  the  judgment  of  the  court  below,  because 
credit  had  been  given  for  the  value  of  the  goods,  as  returned  by 
the  sheriff;  to  which  the  answer  of  the  Queen's  Bench  in  effect 
was  :  He  has  by  his  own  fault  put  the  plaintiffs  to  an  end  of  their 
suit ;  for  they  cannot  sue  a  new  execution,  except  only  for  the 
surplus  of  the  debt  over  and  above  the  sum  returned,  and  we  can- 
not oi'der  the  goods  to  be  sold  because  they  are  out  of  the  sheriff's 
hands.  And  so,  on  those  proceedings,  the  sheriff  was  estopped. 
That  seems  reasonable  enough.  Again,  the  case  of  Clerk  v. 
Withers  ^  related  to  quite  a  different  matter.  Lord  Holt  there 
considering  the  effect  of  the  execution  creditor  dying  after  seizure 
and  before  sale,  points  out  that  tlie  position  of  the  creditor  was 
altered  by  the  goods  having  been  seized,  for  that  he  had  no  further 
remedy  against  the  judgment  debtor,  but  must  proceed  against 
the  sheriff,  who  was  bound  to  sell  the  goods,  and  was  bound  to  the 
value  he  had  stated  them  to  be  of  in  his  return,  and  was  not  hin- 
dered from  selling  by  the  death  of  the  execution  creditor ;  and 
Mild  way  v.  Smith  was  cited.  Neither  of  these  case  are  authorities 
for  saying  that  the  present  defendant  was  estopped  by  his  return. 
Then  in  Remmett  v.  Lawrence  ^  is  a  passage  which  is  the  only 
authority  supporting  the  argument  of  the  plaintiff.  Lord  Camp- 
bell, C.  J.,  is  reported  to  have  said  that  if  the  sheriff  had  returned 
that  he  had  got  the  debtor's  goods,  he  would  have  been  estopped. 
The  observation  may  possibly  have  been  misunderstood,  but  more 
probably  the  learned  judge  in  forgetfulness  used  inaccurate  lan- 
guage. The  dictum  was  cited  in  the  case  of  Levy  v.  Hale  ^  by 
Williams,  J.,  whose  observations  merely  show  that  he  had  not 
made  up  his  mind  that  Lord  Campbell  was  not  right.  But  the 
two  cases  he  cited  do  not  support  the  dictum,  nor  do  I  see  any 
principle  upon  which  it  could  be  supported."  * 

1  2  Ld.  Kaym.  1075.  *  See  to  the  same  effect  Barker  v.  Ben- 

2  15  Q.  B.  1004.  Dinger,  14  N.  Y.  270 ;  Rivard  v.  Gardner, 
»  29  L.  J.  C.  P.  130.  39  111.  125. 
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This  matter  of  the  necessity  of  a  prejudice  to  the  party  raising 
the  estoppel  is  also  illustrated  by  the  case  of  Schmaltz  v.  Avery.^ 
This  was  an  action  of  assumpsit  on  a  charter-party,  not  under  seal, 
against  the  defendant  for  not  taking  the  cargo  on  board.  Tiie 
charter-party  in  terms  stated  that  it  was  made  by  the  plaintiffs  as 
agents  for  the  freighters.  It  then  stated  the  terms  of  the  contract, 
and  concluded  with  these  words :  "  This  charter-party  being  con- 
cluded on  behalf  of  another  party,  it  is  agreed  that  all  responsi- 
bility on  the  part  of  G.  Schmaltz  &  Co.  [the  plaintiff]  shall  cease  as 
soon  as  the  cargo  is  shipped."  The  declaration  treated  the  charter- 
party  as  made  between  the  plaintiff  and  the  defendant,  without 
mentioning  the  character  of  the  plaintiff  as  agent,  and  without 
any  reference  to  the  concluding  clause ;  and  thereby  treating  the 
plaintiff  as  principal.  At  the  trial  it  was  proved  that  in  point  of 
fact  the  plaintiff  was  the  real  freighter.  At  the  close  of  the  trial  it 
was  objected  that  the  plaintiff  was  concluded  by  the  terms  of  the 
charter-party,  and  fixed  with  the  character  of  agent,  so  that  he 
could  sue  only  in  that  character.  The  case  having  gone  to  the 
Queen's  Bench,  the  court  overruled  the  objection. 

In  the  course  of  his  remarks,  Patteson,  J.,  speaking  for  the 
court,  said :  "  In  the  present  case,  the  names  of  the  supposed 
freighters  not  being  inserted,  no  inducement  to  enter  into  the 
contract  from  the  supposed  solvency  of  the  freighters  can  be  sur- 
mised. Any  one  who  coiild  prove  himself  to  have  been  the  real 
freighter  and  principal,  whether  solvent  or  not,  might  most 
unquestionably  have  sued  on  this  charter-party.  The  defendant 
cannot  have  been  in  any  way  prejudiced  in  respect  to  any  sup- 
posed reliance  on  the  solvency  of  the  freighter,  since  the  freighter 
is  admitted  to  have  been  unknown  to  him,  and  he  did  not  think  it 
necessary  to  inquire  who  he  was." 

The  case  of  Regina  v.  Greene  ^  is  an  interesting  and  important 
case  upon  this  point.  This  was  a  motion  for  a  quo  warranto 
against  the  defendant  for  exercising  the  office  of  councillor  while 
disqualified  by  statute.  It  appeared  that  the  relator,  one  Brassing- 
ton,  had  been  well  acquainted  with  the  defendant's  intention  to 
become  a  candidate  for  the  oflSce  of  councillor,  and  had  canvassed 
for  the  party  opposing  him  ;  that  he  was  present  when  the  defend- 
ant was  elected,  and  acquiesced  in  the  election  ;  that  the  election 
was  declared  and  published  ;  that  no  notice  of  the  defendant's  dis- 

1  16  Q.  B.  655.  2  2  Q.  B.  460. 


566  THE  LAW  OF  ESTOPPEL. 

qualification,  on  tlie  grounds  now  assigned,  was  given,  before  or  at 
the  time  of  the  election  or  publication  ;  and  that  Brassington  was 
chairman  of  the  meeting  at  which,  if  at  all,  the  defendant  had 
been  appointed  to  office.  And  it  appeared  from  the  affidavit  of 
Brassington  that  he  had  administered  to  the  defendant  the  declara- 
tion required  by  law.  The  court  held  that  he  could  not  be  heard 
as  relator. 

"  The  principle  is,"  Lord  Denman  observed,  "that  he  who  has 
concurred  in  inducing  a  party  to  exercise  an  office  cannot  be 
heard  in  this  court  on  an  application  to  turn  him  out  of  the  office. 
If  nothing  more  appeared  than  the  performance  of  a  ministerial 
function,  the  case  might  be  otherwise.  But  it  is  only  when  the 
party  elected  wishes  to  act,  that  he  applies  to  have  the  declaration 
administered ;  and  the  councillor,  by  consenting,  induces  him  to 
think  that  his  qualification  is  good.  It  is  argued  that  a  penalty 
would  have  been  incurred  by  not  taking  the  declaration ;  but  a 
penalty  is  likewise  imposed  by  Section  53  for  exercising  office 
without  being  qualified.  The  principle  which  precludes  a  party, 
having  acted  as  the  relator  did  in  this  instance,  from  applying 
afterward  to  set  the  proceeding  aside,  is  the  same  which  prevails  in 
other  cases,  namely,  that  a  man  shall  not  take  his  chance  of  incon- 
sistent advantages.  In  Eex  v.  Clarke,^  Lord  Kenyon  held  the 
relators  competent,  not  merely  because  the  alleged  concurrence 
was  after  the  election,  but  because  the  business  which  they  had 
transacted  afterwards  was  necessary  for  the  corporation,  and,  as 
he  said, '  There  must  be  magistrates,  and  the  powers  of  govern- 
ment cannot  stand  still  till  the  validity  of  a  former  disputed 
election  is  ascertained.'  That  reasoning  is  satisfactory,  and  dis- 
tinguishes the  case  from  this.  Besides  that,  the  relators  in  that 
case,  as  Lord  Kenyon  observes,  did  object  at  the  time  of  the 
election.  No  authority  has  been  mentioned  which  limits  the 
application  of  the  principle  I  have  adverted  to ;  and  this  case  is 
clearly  within  it."  ^ 

In  a  late  case,^  certain  manufacturers  obtained  their  pay  for  an 
engine  on  a  false  representation  that  it  had  been  finished  and  de- 
livered to  a  carrier  to  be  delivered  to  the  customer.  In  point  of 
fact  the  engine  had  not  been  finished  at  this  time,  and,  indeed,  it 
did  not  then  exist  as  an  engine.    The  manufacturers,  however, 

1  1  East,  38.  8  Ex  parte  Eockford,  &c.  E.  Co.  1  Low. 

^  Post,  Chap.  XX.  345  (1869). 
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wer^  engaged  at  the  time  in  work  upon  two  engines,  either  of 
which  would  have  answered  the  contract,  one  of  which  the  manu- 
facturers had  expressed  an  intention  of  sending  to  the  customer ; 
but  tliis  was  not  done,  and  the  engine  was  sent  to  other  parties. 
The  engine  now  in  question,  and  which  the  customer  claimed,  was 
proceeded  with  and  finished,  and  marked  with  the  name  of  the 
petitioning  customer.  The  manufacturers  went  into  bankruptcy, 
the  engine  was  not  shipped,  and  the  petitioner  demanded  it  of  the 
assignees,  but  did  not  obtain  it.  The  court  now  held  that  the 
assignees  were  estopped  to  say  that  this  was  not  the  engine  con- 
tracted for  with  the  petitioner. 

Mr.  Justice  Lowell  said :  "  The  bankrupts  and  their  assignees 
cannot  deny  that  there  was  an  engine  finished  and  set  apart  for 
these  petitioners,  and  paid  for  by  tliem  early  in  November.  Here 
is  such  an  engine.  If  this  is  not  the  engine  referred  to  in  the  cor- 
respondence, it  is  for  them  to  show  the  other  which  was.  Suppose 
the  bankrupts  had  never  built  any  other  engine  like  this,  would 
they  not  be  estopped  by  their  acts  and  correspondence  to  deny  that 
this  chattel  was  complete  on  the  4th  of  November?  The  fact 
that  there  were  two  chattels  precisely  alike  does  not  embarrass  the 
case  at  all.  If,  when  both  were  in  the  bankrupts'  machine-shop, 
the  petitioners  had  demanded  one  in  particular,  the  bankrupts 
could  not  have  been  permitted  to  say  that  neither  had  been  appro- 
priated to  this  contract,  because  it  was  on  the  distinct  statement 
that  one  had  been  appropriated,  by  being  pointed  out  and  delivered 
in  some  way  to  the  transportation  company  that  they  had  obtained 
payment  of  the  price ;  and  so,  to  defeat  an  action  for  the  one,  they 
must  have  been  able  to  show  that  it  was  the  other  that  was  so 
appropriated.  This  they  cannot  do  here,  for  the  contrary  is  the 
truth.  Th»  argument  was  that  the  estoppel  could  not  apply  to  a 
chattel  not  in  esse  when  the  misrepresentation  was  made.  But  the 
foregoing  consideration  appears  to  be  a  sufficient  answer,  namely, 
that  the  assignees  are  estopped  to  say  that  it  was  not  in  esse,  unless 
they  show  some  other  engine  to  which  the  representation  applied."  ^ 

If  it  be  the  practice  of  an  insurance  company  to  notify  the  in- 
sured when  the  premiums  are  due,  but  they  so  act  as  to  induce  a 
belief  that  the  forfeiture  clause  would  not  be  insisted  upon  in  case 
of  failure  to  pay  at  the  precise  time,  declaring  that  the  only  risk 
in  not  paying  is  that  of  death  occurring  in  the  interval  of  non-pay- 

1  See  ante,  p.  363. 
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meat  of  overdue  premiums,  and  thus  put  the  insured  off  his  guard, 
they  will  not  be  permitted  to  take  advantage  of  a  forfeiture  occur- 
ring in  this  way.^ 

The  same  doctrine  appears  in  the  case  of  dedication.  The  law 
upon  this  subject  is  thus  stated  by  the  present  learned  Chief  Justice 
of  Michigan  i^  "  When  a  land-owner  sets  apart  portions  of  his  plat 
for  public  purposes,  it  is  done  with  the  expectation  that  the  use  of 
such  portions  for  those  purposes  will  be  advantageous  to  the  rest 
of  the  property,  or  to  the  original  proprietor.  He  has  a  right  to 
expect  that  within  a  reasonable  time  the  land  will  be  put  in  con- 
dition to  subserve  those  uses.  If  given  for  public  buildings,  there 
must  be  some  reasonable  assurance  that  they  will  be  built ;  and  if 
for  ornamental  purposes,  that  it  will  be  made  available  for  those. 
He  cannot  be  bound  to  wait  and  abstain  indefinitely  from  the  use 
of  his  property  upon  the  chance  that  some  time  or  other,  in  the 
remote  future,  the  public  use  may  be  secured.  And  his  efforts  to 
induce  such  acceptance  and  use  cannot  properly  be  regarded  as  any- 
thing more  than  repetitions  and  continuances  of  his  offer,  requir- 
ing some  responsive  action.  There  can  be  no  estoppel  in  favor  of 
those  who  are  not  themselves  estopped.  And  the  public  can  only 
bind  the  land-owner  by  acting  upon  his  dedication  before  he  has 
an  equitable  right  to  withdraw  it."  ^ 

This  subject  was  considered  in  an  important  case,*  in  the  year 
1849,  by  the  Supreme  Court  of  Connecticut.  This  was  a  scire 
facias  in  a  process  of  foreign  attachment,  demanding  the  amount 
of  a  judgment  rendered  in  the  plaintiff's  favor  against  one  Clark. 
The  defendant  pleaded  that  he  was  not  the  debtor  of  Clark.  It 
appeared  that  Clark  had  made  an  assignment  of  his  property  for 
the  benefit  of  his  creditors,  which  was  defective  in  a  material  par- 
ticular. The  assignee,  Eaton,  by  order  of  court,  a«id  with  the 
assent  and  approbation  of  Clark,  sold  the  property  at  public  auc- 
tion to  Gavit.  The  assent  of  Clark,  however,  appeared  to  have 
been  given  under  a  misapprehension  of  his  rights.  There  were 
other  facts  in  the  case  which  will  presently  appear.  The  plaintiff 
now  attached  the  property  as  Clark's,  and  judgment  was  given  in 
his  favor. 

1  Helme  v.  Philadelphia  Life  Ins.  Co.,  61  '  See  also  Lee  v.  Lake,  14  Mich.  12 ; 

Penn.  St.  107.  ante,  pp.  524,  525,  553,  560. 

^  Campbell,  C.  J.,  in  Baker  v.  Johnston,  *  Whitaker  v.  Williams,  20  Conn.  98. 
21  Mich.  319,  345. 
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The  defendant  had  contended,  on  the  argument,  that  conceding 
that  no  title  had  passed  by  the  sale  to  Gavit,  through  the  assign- 
ment, the  assent  and  approbation  of  Clark  to  the  sale  operated  as 
an  estoppel  upon  him  to  dispute  the  validity  of  the  sale  or  to  deny 
that  the  trustee  had  power  to  transfer  the  property  ;  and  that  the' 
plaintiff,  not  having  attached  until  after  the  sale,  was  in  no  better 
position  than  Clark.  It  was  insisted  that  the  case  was  within  the 
principle  on  which  a  sale  of  property  is  held  valid  against  the  true 
owner,  where  he  stands  by  and  knowingly  suffers  a  stranger  to  sell 
it,  in  his  own  name,  as  his  own  property. 

In  answer  to  this  position,  the  court,  by  Storrs,  J.,  said  :  "  We 
have  often  had  occasion  to  recognize  and  apply  this  principle  as 
one  of  a  most  just  and  salutary  character.^  But  we  think  that  it 
is  not  applicable  to  the  case  now  before  us.  The  doctrine  that  one 
shall  not  be  permitted  to  retract  representations,  in  which  is  in- 
cluded conduct,  by  which  he  has  induced  another  to  adopt  a  par- 
ticular course  of  action,  supposes,  and  is  to  be  understood  with, 
the  qualification,  which  is  indeed  a  part  of  the  principle  itself, 
that  the  one  by  whom  such  representations  were  made  had  a 
knowledge  of  his  rights.  In  laying  down  this  qualification,  we 
speak  of  the  principle  generally,  and  would  not  be  understood  to 
say  that  there  may  not  be  cases  where  there  is  such  culpability  on 
the  part  of  the  person  making  such  representations,  or  such  par-  - 
ticular  circumstances  or  consequences  attending  them,  that,  he 
would  not  be  permitted  to  set  up  the  want  of  such  knowledge. 
But  the  present  case  falls  within  no  such  exception.  The  princi- 
ple which  constitutes  such  representations  an  estoppel  in  pais  also 
requires  that  the  action  of  the  other  party  took  place  on  the  strength 
of  them,  and  was  superinduced  by  them ;  because  otherwise  he 
could  not  be  misled  or  injured  in  consequence  of  them. 

"  If,  in  the  present  case,  Clark,  being  aware  that  Eaton  had 
acquired  no  right  or  title  to  the  claim  in  question,  by  the  assign- 
ment or  otherwise,  by  his  declarations,  or  by  his  assent  to  a  sale  of 
it  to  Gavit  and  Company,  induced  the  latter  to  believe  that  the 
title  to  the  claim  was  in  Eaton,  and  to  purchase  it  of  him  under 
that  belief,  we  should  have  no  doubt  that  it  would  not  be  compe- 
tent for  Clark,  or  the  plaintiff  claiming  by  any  subsequent  title 
under  him,  to  deny  the  validity  of  such  sale ;  but  the  evidence 

1  Brown  v.  Wheeler,   17   Conn.  345 ;     Jerome,  18  Conn.   138 ;  Noyes  v.  Ward, 
Kinney  v.  Farnsworth,  lb,  355;  Eoe  v.     19  Conn.  250. 
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shows  no  such  state  of  facts.  Prom  the  bill  and  decree,  which 
constituted  the  only  evidence  on  the  trial,  the  allegations  of  which 
bill  are  found  true  in  the  decree,  it  appears  that  the  trustee  of 
Clark  claimed  no  power,  authority,  or  interest  in  or  respecting 
said  claim,  excepting  such  as  was  vested,  or  supposed  to  be  vested, 
in  him,  by  the  assignment  executed  by  Clark,  and  the  circum- 
stances attending  it,  and  the  orders  of  the  Court  of  Probate,  exer- 
cising its  jurisdiction  over  that  assignment  and  the  property  con- 
veyed by  it,  under  the  statute  which  has  been  adverted  to  ;  that  it 
was  by  virtue  of  such  authority  and  interest  alone  that  said  trustee 
intended  or  professed  to  sell  said  claim  to  Gavit  and  Company ; 
that  the  latter,  when  such  sale  was  made,  had  knowledge  of  the 
provisions  of  the  assignment,  and  of  all  the  proceedings  under  it  in 
the  Court  of  Probate,  and  also  knew  that  the  sale  was  made,  and 
intended  to  be  made,  solely  by  virtue  of  the  authority  and  interest 
derived  by  the  trustee  from  them ;  that  in  their  purchase  they 
looked  to  no  other  source  of  title ;  and  that,  so  far  from  believing 
that  the  title  to  said  claim  was  in  Clark,  at  the  time  of  such  sale, 
they  believed  that  his  title  to  it  was  divested  by  the  assignment, 
and  vested  in  the  trustee,  and  that  the  latter  only  had  authority  to 
dispose  of  it.  The  only  title  of  Gavit  and  Company,  alleged  in 
the  bill,  was  one  derived,  not  directly  from  Clark,  but  from  Eaton, 
as  his  trustee  under  the  assignment ;  and  the  ground  set  up  in  the 
bill  for  establishing  that  title  was,  that  it  was  the  intention  to  have 
the  claim  embraced  in  the  assignment,  and  its  omission  by  mistake, 
on  which  it  was  claimed  that  the  instrument  should  be  reformed 
according  to  such  intention.  The  correction  of  that  mistake 
would,  of  course,  have  been  made  on  the  ground  that  the  title  in 
equity  was  in  the  trustee,  and  not  in  Clark.  It  did  not  occur  to 
the  counsel  "for  the  plaintifiFs  in  that  case  to  set  up  a  title  directly 
from  Clark,  or  that  his  conduct  operated  as  an  estoppel  against  him 
or  the  plaintiff  in  this  case,  by  which  either  of  them  was  precluded 
from  asserting  that  the  title  to  the  claim  was  in  Clark,  when  it  was 
sold  by  the  trustee.  Indeed,  it  is  alleged  in  that  bill,  after  stating 
the  sale  by  the  trustee,  ....  that  the  plaintiffs  in  that  case 
(Gavit  and  Company)  '  thus  became  the  purchasers  of  said  claim, 
and  in  equity  entitled  to  have  and  receive  the  damages  for  which 
said  Williams  was  liable  to  said  Clark '  thereon,  unless  from  the 
manner  in  which  it  is  also,  in  connection  with  that  statement, 
alleged  that  the  sale  was  with  the  assent  and  approbation  of 
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Clark,  the  construction  of  the  whole  averment  should  be  that  such 
assent  and  approbation  constitute  in  part  the  title  which  they 
claimed.  We  do  not,  however,  think,  from  the  manner  in  which 
the'  allegation  of  such  assent  and  approbation  was  introduced,  that 
it  was  designed,  or  should  be  construed  to  mean,  that  the  title  of 
those  plaintiffs  was  founded  upon  it,  or  strengthened  by  it."  ^ 

But  the  damage  may,  it  would  seem,  be  presumptive,  and  need 
not  be  expressly  proved.^  In  the  recent  important  case  of  Knights 
V.  Wiffen,  the  defendant,  Wiffen,  was  sued  for  the  conversion  of 
sixty  quarters  of  barley.  The  facts,  as  stated  by  Blackburn,  J., 
were,  that  the  defendant  had,  in  his  warehouse,  a  large  quantity 
of  barley,  and  sold  to  one  Maris  eighty  quarters,  which,  on  the 
contract  between  him  and  Maris,  remained  in  his  possession,  as 
unpaid  vendor.  No  particular  sacks  of  the  barley  were  appropri- 
ated, as  between  Maris  and  WifFen  ;  but  at  the  time  the  contract 
was  made,  Maris  had  a  right  to  have  eighty  quarters  out  of  the 
barley  appropriated  to  him,  and  at  the  same  time  Wiffen,  as  the 
unpaid  vendor,  had  a  right  to  insist  on  the  payment  of  the  price 
before  any  part  of  the  grain  was  given  up.  Maris  afterwards 
entered  into  a  contract  with  the  plaintiff,  Knights,  by  which  he 
sold  him  sixty  sacks  of  the  barley,  and  Knights  paid  him  for  them. 
A  document  was  given  by  Maris  to  Knights,  in  the  shape  of  a 
delivery  order,  addressed  to  a  station-master  of  the  Great  Eastern 
Railway,  instructing  him  io  deliver  to  Knights's  order  sixty  quar- 
ters of  barley  on  his  (Maris's)  account.  Knights  forwarded  it  to 
the  station-master,  enclosed  in  a  letter  authorizing  the  station- 
master  to  hold  it  for  him.  The  station-master  went  to  Wiffen  and 
showed  him  the  delivery  order  and  letters,  and  Wiffen  said,  "  All 

1  The  case  referred  to  is  reported  sub  when  demanding  the  property,  that  it  was 
nam.  Whitaker  v.  Gavit,  1 8  Conn.  522.  in  his  possession  and  control,  is  not  estopped 

We  are  inclined  to  think  that  the  learned  to  prove  the  contrary,  though  the  plain- 
judge,  whose  language  we  have  quoted,  tiff  has  been  induced  to  sue  by  reason  of  the 
placed  too  much  stress  on  the  fact  that  representation.  Jackson  v.  Pixley,  9  Cush. 
Clark  was  ignorant  of  his  rights  when  he  490. 

assented  to  the  sale ;  for  this  would  seem  It  has  also  been  held  that  a  party  will 

to  be  an  ignorance  of  law,  and  that  could  not  be  estopped  by  having  disclaimed  the 

not  have  excused  him  if  Gavit  had  been  ownership  of  property  to  an   administra- 

misled  by  his  conduct.      Ellsworth  and  tor,  and  induced  him  to  proceed  to  an  in- 

Waite,  JJ.,  dissented.  ventory  and  appraisal  of  the  property ;  the 

2  Knights  V.  WifiBn,  Law  E.  5  Q.  B.  administrator  having  done  nothing  more 
660;  Bassett  v.  Holbrook,  24  Conn.  453.  than  his  duty.  Turner  v.  Waldo,. 40  Vt. 
Bat  it  has  been  held  that  a  defendant  in  51. 

trover,  who  has  represented  to  the  plaintiff. 
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right ;  when  you  receive  the  forwarding  note,  I  will  place  the 
barley  on  the  line."  Maris  became  bankrupt,  and  the  defendant, 
as  unpaid  vendor,  refused  to  deliver  the  barley  when  the  forward- 
ing note  was  presented  to  him  by  the  station-master  in  behalf  of 
the  plaintiff.     Judgment  was  given  for  the  plaintiff. 

Mr.  Justice  Blackburn,  having  recited  the  facts  as  above  given, 
down  to  the  reply  of  Wiffen  to  the  station-master  that  he  would 
place  the  barley  on  the  line  when  the  forwarding  note  arrived, 
said :  "  What  does  that  mean  ?  It  amounts  to  this,  that  Maris 
having  given  the  order  to  enable  Knights  to  obtain  the  barley, 
Wiffen  recognized  Knights  as  the  person  entitled  to  the  possession 
of  it.  Knights  had  handed  the  delivery  order  to  the  station-mas- 
ter, and  Wiffen,  when  the  document  was  shown  to  him,  said,  in 
effect.  It  is  quite  right ;  I  have  sixty  quarters  of  barley  to  Maris's 
order ;  I  will  hold  it  for  you,  and  when  the  forwarding  note  comes, 
I  will  put  it  on  the  railway  for  you.  Upon  that  statement  Knights 
rested  assured  ;  and  Wiffen,  by  accepting  the  transfer  which  had 
been  informally  addressed  to  the  station-master,  bound  himself  to 
Knights.  The  latter  accordingly,  when  he  did  not  get  the  goods, 
brought  an  action  of  trover  against  Wiffen,  saying,  as  it  were.  You 
said  that  you  had  the  sixty  quarters  of  barley,  and  that  you  would 
hold  the  goods  for  me.  You  cannot  refuse  to  deliver  to  me  ;  if 
you  do  refuse,  it  will  be  a  conversion.  And  Wiffen  now  says.  It  is 
true,  but  I  do  refuse  to  deliver  the  barley.  Granted  that  I  pre- 
viously said  I  would  hold  sixty  quarters  of  barley  for  you,  yet  I 
had  none  to  hold  for  you.  I  had  no  quarters  belonging  to  Maris, 
for  I  never  severed  them  from  the  bulk,  and  I  am  entitled  to  hold 
the  whole  quantity  as  against  Maris,  until  I  am  paid  the  full  price. 
No  doubt  the  law  is,  that  until  an  appropriation  from  a  bulk  is 
made,  so  that  the  vendor  has  said  what  portion  belongs  to  him 
and  what  portion  belongs  to  the  buyer,  the  goods  remain  in  solido, 
and  no  property  passes.  But  can  Wiffen  here  be  permitted  to  say, 
I  never  set  aside  any  quarters  ?  As  to  that,  Woodley  v.  Coventry  ^ 
is  very  much  in  point ;  with  this  difference,  that  there  the  plaintiff 
acted  on  the  statement  of  the  warehouseman,  and  altered  his  posi- 
tion by  paying  the  vendee  a  part  of  the  price,  and  so  the  doctrine 
of  estoppel  applied  ;  which  doctrine  is,  that  when  one  states  a 
thing  to  another,  with  a  view  to  the  other  altering  his  position,  or 
knowing  that,  as  a  reasonable  man,  he  will  alter  his  position,  then 

1  2  Hurl.  &  C.  164. 
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the  person  to  whom  the  statement  is  made  is  entitled  to  hold  the 
other  bound,  and  the  matter  is  regulated  by  the  state  of  facts  im- 
ported by  the  statement.  Woodley  had  altered  his  position  by 
paying  part  of  the  price,  but  Coventry  did  not  know  it.  In  Ston- 
ard  V.  Dunkin,^  it  is  patent  that  the  defendant  knew  the  money 
was  paid.  In  Hawes  v.  Watson,^  it  appears  that  payment  had 
been  made,  but  the  defendant  did  not  know  of  it,  although,  as  a 
reasonable  man,  he  might  have  known  it  was  likely.  But  in 
neither  of  those  cases  did  the  defendants  know  that  money  was 
ffoing  to  be  paid.  In  the  present  case,  the  money  had  been  paid 
before  the  presentation  of  the  delivery  order  ;  but  I  think,  never- 
theless, that  the  position  of  the  plaintiff  was  altered  through  the 
defendant's  conduct.  The  defendant  knew  that,  when  he  assented 
to  the  delivery  order,  the  plaintiff  as  a  reasonable  man  would  rest 
satisfied.  If  the  plaintiff  had  been  met  by  a  refusal  on  the  part 
of  the  defendant,  he  could  have  gone  to  Maris  and  have  de-, 
manded  back  his  money.  Very  likely  he  might  nOt  have  derived 
much  benefit  if  he  had  done  so ;  but  he  had  a  right  to  do  it.  The 
plaintiff  did  rest  satisfied  in  the  belief,  as  a  reasonable  man,  that 
the  property  had  been  passed  to  him.  If  once  the  fact  is  estab- 
lished that  the  plaintiff's  position  is  altered  by  relying  on  the 
statement,  and  taking  no  steps  further,  the  case  becomes  identical 
with  Woodley  v.  Coventry  and  Hawes  v.  Watson.  It  is  to  be 
observed,  moreover,  that  the  judgment  of  the  court  in  Woodley  v. 
Coventry  did  not  rest  on  the  fact  of  the  payment  of  the  price. 
It  will  be  noticed  there,  that,  although  the  fact  did  exist  of  pay- 
ment of  price,  Martin,  B.,  seems  to  found  his  decision  on  the 
assenting  to  hold,  and  the  fact  that  when  that  assent  was  communi- 
cated to  the  plaintiffs  they  altered  their  position.  In  Gillett  v. 
Hill  ^  there  was  no  payment  of  the  price,  and  the  Court  of  Ex- 
chequer gave  judgment  against  the  wharfingers  on  the  ground  that 
they  were  estopped  from  denying  the  facts  after  the  other  party 
had  altered  his  position,  relying  on  their  Oonduct  when  the  deliv- 
ery order  was  presented.  In  the  present  case,  the  plaintiff  altered 
his  position,  relying  on  the  defendant's  conduct  when  the  delivery 
order  was  presented.  The  plaintiff  may  well  say,  I  abstained 
from  active  measures  in  consequence  of  your  statement,  and  I  am 
entitled  to  hold  you  precluded  from  denying  that  what  you  stated- 
was  true." 

1  2  Camp,  344.  '  2  Bam.  &  C.  540.  «  2  Cromp.  &  M.  530. 
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In  the  case  of  Woodley  v.  Coventry ,i  cited  by  the  learned  judge, 
the  plaintiffs  brought  trover  for  a  quantity  of  flour  in  the  posses- 
sion of  the  defendants,  one  of  whom  was  owner  of  a  grain  ware- 
house. One  Clarke,  who  had  purchased,  but  had  not  paid  for,  a 
quantity  of  flour  of  the  defendants,  applied  to  the  plaintiffs  for 
advances,  and  delivered  to  them  a  delivery  order  on  the  defendants 
for  a  portion  of  the  flour  which  he  had  purchased.  The  plaintiSs, 
before  consenting  to  make  any  advance  on  this  order,  sent  it  to  the 
warehouse  with  the  inquiry  whether  "  it  was  all  in  order,"  and 
received  the  answer,  "  Yes."  Samples  were  then  taken  to  the 
plaintiffs ;  and  they  thereupon  made  an  advance  of  X950  to 
Clarke.  Before  the  flour  had  all  been  delivered,  Clarke  was  de- 
clared a  bankrupt,  and  the  defendants  refused  to  deliver  any  more 
to  the  plaintiffs ;  and  their  defence  was,  that  as  the  flour  pur- 
chased by  Clarke  had  never  been  separated  from  the  bulk,  no 
property  had  passed.  But  the  court  held  that  they  were  estopped 
to  set  up  this  defence.  The  better  ground,  however,  as  we  con- 
ceive it,  upon  wliich  the  case  should  rest,  —  that  the  plaintiffs  had 
been  induced  to  make  the  advance  by  the  statement  of  the  defend- 
ants that  the  delivery  order  was  all  right,  —  does  not  appear  to 
have  been  adverted  to. 

The  case  of  Stonard  v.  Dunkin,^  also  cited  by  Blackburn,  J., 
supra,  was  put  on  the  ground  of  tenancy.  In  this  case,  a  warehouse- 
man, on  receiving  an  order  from  a  dealer  in  malt  to  hold  it  on 
account  of  the  plaintiff",  gave  a  written  acknowledgment  that  he  so 
held  it.  It  was  contended  for  the  defendants  that  by  the  custom 
of  the  trade  a  remeasuring  of  the  malt  was  necessary  to  a  trans- 
fer of  the  property,  and  that  the  dealer's  bankruptcy  intervened 
before  this  had  been  done;  and  on  this  ground  the  assignees 
claimed  the  malt. 

But  Lord  Ellenborough  said :  "  Whatever  the  rule  may  be  be- 
tween buyer  and  seller,  it  is  clear  the  defendants  cannot  say  to  the 
plaintiff,  The  malt  is  not  yours,  after  acknowledging  to  hold  it  on 
his  account.  By  so  doing,  they  attorned  to  him ;  and  I  should 
entirely  overset  the  security  of  mercantile  dealings  were  I  now  to 
suffer  them  to  contest  his  title." 

The  case  of  Hawes  v.  Watson  ^  was  very  similar  in  facts ;  and 
Stonard  v.  Dunkin  was  cited  in  favor  of  the  decision.     The  same 

1  2  Hurl.  &  C.  164.  83  Barn.  &  C.  540. 

2  2  Camp.  344. 
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doctrine  was  again  maintained  in  Gosling  v.  Birnie,^  and  again 
rested  on  the  ground  of  attornment.  This  position,  however,  seems 
entirely  consistent  with  the  presumption  of  damage ;  and  damage 
we  understand  to  be  at  the  bottom  of  this  class  of  estoppels.  To 
use,  substantially,  the  language  of  Mr.  Justice  Blackburn,  above 
given,  the  plaintiff  in  all  of  these  cases  rests  satisfied  in  the  belief, 
as  a  reasonable  man,  that  the  property  has  passed  to  him;  and  he 
is  prevented  by  the  acknowledgment  of  the  opposite  party  from 
taking  measures  to  place  himself  in  statu  quo  with  the  seller.  This 
would  seem,  however,  to  be  the  utmost  limit  of  the  law. 

An  important  question  respecting  the  quantum  of  damages  arose 
in  the  recent  case  of  Fall  River  National  Bank  v.  Buffinton.^ 
In  this  case,  the  plaintiffs  sued  as  indorsees  of  two  promissory 
notes.  The  defendant's  name  was  on  the  paper  as  an  indorser ; 
and  though  this  was  a  forgery,  it  appeared  that  they  had  so  repre- 
sented the  signature  to  be  genuine  as  to  estop  themselves  to  deny 
it.  The  jury  had  been  instructed  that  the  plaintiffs  would  be 
entitled  to  recover  of  the  defendant  the  whole  amount  due  on  the 
notes,  and  that  it  was  immaterial  whether  the  plaintiffs'  actual 
damage  or  injury  in  relying  upon  the  representation  was  more  or 
less.     The  defendant  excepted,  but  his  exceptions  were  overruled. 

Mr.  Justice  Hoar,  in  delivering  the  judgment,  said  :  "  Without 
considering  whether  the  last  clause  of  these  instructions  was 
strictly  accurate  as  a  statement  of  the  abstract  rule  of  law,  we 
are  of  opinion  that  it  was  correct  in  its  application  to  the  facts 
of  the  case  on  trial,  and  that  the  defendant  has  no  just  cause  of 
exception  to  the  whole  instructions  given  to  the  jury.  If  we  take 
it  to  be  true  that  a  plaintiff  is  entitled  to  no  more  damages  than 
will  compensate  him  for  the  injury  which  he  has  sustained,  the 
plaintiffs  here  are  not  seeking  to  recover  damages  for  the  injury 
occasioned  by  a  false  representation.  The  action  is  not  an  action 
on  the  case  for  deceit ;  it  is  an  action  upon  promissory  notes.  The 
plaintiffs  allege  that  the  defendant  indorsed  the  notes  in  suit ;  and, 
instead  of  proving  the  facts  affirmatively,  prove,  as  by  the  rules  of 
law  they  are  entitled  to  do,  that  the  defendant  is  estopped  to  deny 
that  the  indorsement  is  obligatory  upon  him.  The  whole  notes 
were  the  property  of  the  bank ;  the  bank  had  paid  full  value  for 
them ;  they  were  not  taken  as  collateral  security  for  a  smaller  sum, 
so  that  the  proceeds,  when  collected,  would  be  held  in  part  for  the 

1  7  Eing.  339.  2  97  jiass.  498  (1867). 
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benefit  of  some  other  person.  If  the  defendant  indorsed  the  notes, 
lie  was  liable  to  the  plaintiffs  for  their  whole  amount;  and  if,  by 
his  conduct,  he  has  precluded  himself  from  denying  that  he  did 
indorse  them,  there  is  no  division  to  be  made  of  his  liability  as 
indorser.  The  injury  which  permitting  him  to  deny  the  truth  of 
his  representation  would  occasion  to  the  plaintiffs  is  the  loss  of  a 
good  and  valid  indorser  upon  the  notes,^  which,  so  far  as  he  is  con- 
cerned, is  the  liability  for  their  full  amount.  If  the  action  were 
for  deceit  in  making  a  false  representation,  the  rule  of  damages 
would  be  found  by  ascertaining,  as  the  defendant  asks  should  be 
done  in  this  case,  in  how  much  worse  condition  the  plaintiffs  had 
been  put  by  reason  of  the  deceit.  But  the  plaintiffs  are  not  in 
that  position.  They  had  some  notes  of  doubtful  Talue.  They  do 
not  ask  to  be  compensated  for  having  discovered  this  fact  a  few 
weeks  later  than  they  might  have  done  if  they  had  not  trusted  to 
the  defendant's  statement,  which  perhaps  occasioned  them  little 
injury ;  but  they  say,  and  the  finding  of  the  jury  entitles  tliem  to 
say,  that  in  consideration  of  their  trusting  the  defendant's  assur- 
ances, by  his  procurement,  and  thereby  exposing  themselves  to  the 
injury  which  such  delay  might  occasion,  which  is  a  suflBcient  con- 
sideration in  law,  the  defendant  made  himself  liable  to  them  as 

indorser 

"  The  case  cited  for  the  defendants,  as  decided  by  the  New  York 
Court  of  Appeals  in  1853,^  if  in  conflict  with  the  cases  to  which 
we  have  referred,^  does  not  seem  to  us  based  on  a  correct  applica- 
tion of  the  principle  involved.  But  in  the  case  at  bar  there  were 
no  successive  and  independent  transactions  in  relation  to  the  notes. 
Nor  can  we  perceive  in  what  manner  it  would  be  consistent  with 
the  rule  to  allow  the  defendant  to  show  the  falsity  of  his  own  rep- 
resentations in  relation  to  the  question  of  damages,  more  than 
upon  any  other  part  of  the  case.  There  may  be  cases  where  the 
falsity  of  a  representation  in  relation  to  a  note,  although  coming 
within  the  rule,  would  not  involve  an  injury  to  the  whole  amount 
of  the  note.     But  here  the  defendant  is  responsible  for  the  whole 

1  The  plaintiff  had  refrained  from  taking  on  It,  Inquired  of  T.  concerning  It,  and  T. 
steps  to  collect  the  notes  by  reason  of  the  so  spoke  as  to  induce  M.  to  advance  more.^ 
defendant's  representation.  ffdd,  that  the  forgery  was  a  defence  to  T. 

2  Merrill  v.  Tyler,  cited  in  2  Abb.  N.  only  as  to  the  first  advance." 

Y.  Dig.  588.    The  case  is  thus  stated  by        '   Especially    Tobey    n.    Chipman,  13 
Mr.  Abbott:  "T.'s  name  was  forged  to  a     Allen,  123. 
note,  andM.,  after  he  had  advanced  money 
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amount  due  on  the  notes,  unless  he  is  allowed  to  show  that  his 
admission  of  his  responsibility  as  indorser  was  untrue ;  which  he 
has  precluded  himself  from  doing." 

The  case  of  Tobey  v.  Chipman  ^  was  referred  to  by  the  court  as 
directly  in  point.  The  note  in  this  case  was  for  $  200,  and  the 
action  was  by  an  indorsee  against  the  maker.  The  plaintiff  proved 
that  before  purchasing  the  note  (which  the  defendant  proved  had 
been  made  without  consideration),  the  defendant  solicited  him  to 
buy  it,  and  assured  him  that  it  was  a  good  and  valid  note  in  every 
respect,  and  given  for  value,  and  that,  relying  on  this  assurance, 
the  plaintiff  bought  it  and  paid  for  it  the  sum  of  1 100.  The 
defendant  now  contended  that  the  plaintiff  was  only  entitled  to 
recover  this  sum  with  interest ;  but  the  court  held  him  entitled  to 
recover  the  face  of  the  note. 

The  plaintiff  was  estopped  by  his  conduct,  it  was  said,  to  avail 
himself  of  the  benefit  of  the  statute ;  and  as  the  entire  note  be- 
longed to  the  plaintiff,  there  was  no  rule  of  apportionment  by 
which  his  recovery  could  be  limited  to  a  part  only  of  its  amount. 

I  13  Allen,  123. 
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CHAPTER    XX. 

ELECTION. — INCONSISTENT   POSITIONS. 

A  PARTY  cannot  occupy  inconsistent  positions  ;  and  "vrhere  one 
has  an  election  between  several  inconsistent  courses  of  action,  he 
will  be  confined  to  that  which  he  first  adopts.^  Any  decisive  act  of 
the  party,  done  with  knowledge  of  his  rights  and  of  the  fact, 
determines  his  election,  and  works  an  estoppeli^  The  cases  illus- 
trating these  rules  are  very  numerous,  and  we  shall  present  only 
the  more  important  ones,  but  enough  to  fully  illustrate  their 
meaning  and  extent. 

It  is  an  old  rule  of  equity  that  one  who  has  taken  a  beneficial 
interest  under  a  will  is  thereby  held  to  have  confirmed  and  ratified 
every  other  part  of  the  will,  and  he  will  not  be  permitted  to  set  up 
any  right  or  claim  of  his  own,  however  legal  and  well  founded  it 
may  otherwise  have  been,  which  would  defeat,  or  in  any  way  pre- 
vent the  full  operation  of,  the  will.^ 


1  Rodermnnd  v.  Clark,  46  N.  T.  354; 
Morris  v.  Eexford,  18  N.  Y.  552.  See 
Meyer  v.  Clark,  45  N.  Y.  286. 

2  Kodermnnd  v.  Clark,  supra ;  Sanger  v. 
"Wood,  3  Johns.  Ch.  416;  Littlefield  v. 
Brown,  1  Wend.  398;  S.  C,  in  error,  11 
"Wend.  467. 

8  Hyde  v.  Baldwin,  17  Pick.  303 ;  Thel- 
lusson  V.  "Woodford,  13  Ves.  209;  Church- 
man V.  Ireland,  1  Euss.  &  M.  250 ;  Tib- 
betts  V.  Tibbetts,  19  "Ves.  655;  Brown  v. 
Eicketts,  3  Johns.  Ch.  553. 

Bat  in  a  late  case  in  Ohio  (Carder  v. 
Fayette  Co.,  16  Ohio  St.  353)  the  Supreme 
Court  say :  "  We  hold  that  the  election  of 
the  widow  to  take  under  the  will  does  not 
estop  her  from  contesting  the  will,  denying 
the  validity  of  its  devises,  or  setting  up  her 
claims  as  heir.  She  can  do  all  or  either  of 
these  without  having  her  election  set  aside. 
Her  right  to  elect  is  the  creature  of  statu- 
tory law,  and  we  must  look  to  the  statutes 
creating  it,  alone,  for  the  estoppel  it  is  to 


work.  These  statutes  make  her  election 
to  take  under  the  will  a  bar  to  dower,  and 
to  her  distributive  part  of  the  personal 
estate  due  to  her  as  widow,  and  to  nothing 
else.  A  contrary  reading  of  the  statutes 
would,  in  many  instances,  result  in  the 
greatest  injustice  to  her.  She  is  compelled 
to  make  an  election,  and  is  only  allowed 
one  year  for  that  purpose.  The  heirs  may 
contest  the  will,  or  not,  at  their  discretion, 
and  they  are  allowed  two  years  in  which  to 
commence  the  contest.  The  widow  must 
complete  her  election  within  one  year,  and 
the  heir  must  begin  his  contest  in  two 
years.  How  can  the  widow  know,  at  the 
time  of  making  her  election,  whether  there 
will  be  a  contest  ?  And  if  she  could  know 
that,  must  she,  at  her  own  peril,  predeter- 
mine the  rights  of  the  parties  thereto? 
There  would  be  no  safety  to  her  in  such  a 
construction  of  the  law.  She  might  vali- 
date the  will  by  an  election,  and  the  heirs 
invalidate  it  by  a  contest.    It  would  then 
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This  principle  has  been  extended  to  cases  at  law,  and  is  called 
an  estoppel.^  Smith  v.  Smith  was  an  action  for  breaking  and 
entering  a  close.  The  defendant  claimed  title  under  a  deed  from 
the  father  of  the  parties,  who,  by  his  will,  had  devised  the  locus  to 
the  plaintiff,  and  to  the  defendant  the  residue  of  the  land  described 
in  the  deed,  and  other  lands.  The  defendant  admitted  at  the  trial, 
that,  with  a  full  opportunity  to  judge,  and  full  knowledge  of  the 
nature  of  the  estate  given  by  the  will,  and  of  its  situation,  he  had 
accepted  and  was  determined  to  hold  the  estate  devised  by  the 
will  to  him  ;  but  he  intended  to  hold  also  under  the  deed,  if  the 
law  would  allow  him  to  claim  under  both.  It  was  contended  for 
the  defendant,  that,  having  acquired  a  legal  title  to  the  locus  before 
the  will  was  made,  he  could  not  be  divested  of  it,  or  estopped  to 
use  and  enjoy  it,  by  accepting  under  the  will,  —  at  any  rate,  not  at 
law;  but  the  court  decided  otherwise,  and,  referring  to  the  prin- 
ciple of  equity  above  stated,  said  that  it  was  equally  applicable  at 
law.^ 

It  becomes  a  diflScult  matter,  however,  in  some  cases,  to  de- 
termine what  constitutes  an  election.  In  Pitts  v.  Cook  ^  it  was 
held  that  no  election  had  been  made.  In  this  case  a  testator  de- 
vised to  his  son  Obed  lands  of  which  ho  was  only  tenant  by  the 
curtesy ;  and  he  devised  to  his  wife  the  use,  during  life,  of  a  third 
part  of  all  his  real  estate,  and  the  right  of  occupying  such  part  of 

seem  to  be  a  will  as  to  her,  and  no  will  as  effect  of  the  election  is  confined  to  her 

to  them.    On  the  other  hand,  should  she  rights  as  widow,   and  cannot  reach  her 

decide  that  the  will  was  invalid,  and  would  rights  as  heir  to  property  not  effectually 

be  set  aside,  and  therefore  decline  to  take  and  legally  disposed  of  by  the  will.     The 

under  it,  the  will  might  ultimately  be  es-  will  and  its  devises  and  bequests  to  other 

tablished,  and  she  be  made  to  lose  all  bene-  persons  stand  unaffected  by  her  election 

fit,  however  great,  of  its  provisions  in  her  either  to  take  or  to  refuse  its  provisions  in 

favor.    Thus  an  election,  which  was  in-  her  favor.    The  whole  effect,  in  the  one 

tended  for  the  benefit  of  the  widow,  would  case,  is  to  destroy  her  rights  as  vddow,  and 

become  a  means  to  entrap  her,  and  would  in  the  other  to  destroy  her  rights  as  devisee 

render  her  right  uncertain  and  impraeti-  or  legatee,  and  in  their  place  to  give  her 

cable.     Such  is  not  the  law.    If  there  is  the  rights  of  the  widow  of  an  intestate." 

no  valid  will,  there  is  no  valid  election,  i  Smith  v.  Smith,  14  Gray,  532. 

and  of  course  no  estoppel  or  bar.    And  it  ^  b„{  ^■^^g  grantee  of  land  conveyed  by 

matters  not  whether  the  invalidation  takes  an  intestate,  with  intent  to  defraud  his 

place  before  or  after  the  election,  or  at  creditors,  is  not  estopped  by  taking  under 

whose  instance  it  takes  place.    It  is  only  the  deed,  and  acting  upon  it,  to  object,  as 

in  the  event  that  the  document  probated  one  of  the  creditors  of  the  estate,  that  the 

becomes  or  remains  established  as  a  valid  deed  was  fraudulent.    Norton  v.  Norton, 

'will,'  that  her  election  can  have  any  effect  5  Cush.  524. 

whatever;  and  when  such  is  the  case,  the  '  5  Cush.  596. 
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his  dwelling-house  as  might  best  promote  her  convenience  and 
comfort,  and  also  various  articles  of  personal  property.  The 
residue  of  his  property  he  gave  to  his  children  (including  Obed), 
who  were  also  the  heirs  at  law  of  his  wife.  The  will  was  proved 
without  objection ;  and  the  widow  and  children  continued  "to  live 
together  on  the  estate  without  making  any  division,  or  setting  off 
dower.  The  widow  having  died,  the  children  continued  long  after 
iipon  the  premises  without  change.  Her  heirs  now  claimed  the 
land  devised  to  Obed ;  and  he  contended  that  they  were  estopped 
to  repudiate  the  will.  The  court  held,  however,  that  no  elec- 
tion had  been  made  to  take  under  the  will. 

Mr.  Justice  Dewey,  in  delivering  the  opinion  of  the  court, 
said  :  "  It  is  not  inconsistent  with  Joanna  Cook's  [the  widow's} 
legal  rights,  and  a  present  purpose  on  her  part,  at  a  future  day, 
to  assert  her  right  to  the  land  of  which  she  was  seized  in  her  own 
right,  and  independent  of  her  husband.  Take  the  facts  as  stated. 
All  the  other  lands  were  occupied  by  Obed,  as  well  as  those  which 
are  the  subject  of  controversy.  But  the  will  gave  Joanna  Cook 
one  third  part  of  the  real  estate.  She  did  not  set  off  this  one 
third.  Things  being  left  in  this  loose  state,  and  none  of  the  par- 
ties exercising  rights  adversely  to  each  other,  it  will  not  do  to 
draw  inferences  from  these  acts  that  shall  operate  as  an  estoppel 
against  parties  subsequently  setting  up  legal  rights  to  the  lands  thus 
occupied.  To  authorize  such  an  estoppel,  the  conduct  of  the 
party  should  be  manifestly  inconsistent  with  the  rights  now 
claimed.  Estoppel  in  pais  only  arises  when  manifest  justice  and 
equity  as  respects  the  interest  of  another  require  its  application. 
In  looking  at  the  provisions  of  this  will,  it  will  be  seen  that  they 
are  so  little  a  departure  from  what  would  have  been  the  legal 
rights  of  Joanna  Cook  without  the  will,  that  little  can  be  inferred 
from  her  subsequent  use  of  the  property  in  the  manner  set  forth 

in   the  agreed   statement The  further  fact  relied  upon  in 

the  statement,  that  Obed  Cook  purchased  of  Fitts  and  wife  [the 
plaintiffs] ,  about  a  year  since,  their  interest  in  the  furniture  which 
was  devised  by  Gad  Cook,  does  not  prove  any  acceptance  of  the 
will,  or  assent  to  the  same.  Whether  it  was  the  property  of  Joanna 
Cook,  or  property  of  the  estate  of  Gad  Cook,  upon  the  death  of 
Joanna  Cook  it  might  naturally  be  divided  among  the  children 
who  survived  her,  and  be  made  the  subject  of  a  sale  of  an  undi- 
vided interest  therein.    Indeed,  the  whole  circumstances  stated  as 
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to  the  use  of  the  property,  after  the  death  of  Gad  Cook,  are  con- 
sistent with  a  family  arrangement  among  themselves  to  live 
together  during  the  life  of  Joanna  Cook,  and  all  to  participate  in 
the  property,  without  any  special  reference  to  the  will,  or  to  the 
devise  therein  of  property  belonging  to  Joanna  Cook." 

It  is  held  in  Ohio  that  where,  in  case  of  devise  of  real  estate  to 
a  widow  for  life,  with  remainder  in  fee  to  one  of  the  testator's 
sons,  the  widow,  without  following  the  form  prescribed  for  mak- 
ing her  election  to  take  under  the  will,  set  up  no  claim  for  dower, 
but  in  fact  acted  under  the  will,  and  had  the  use  and  occupancy 
of  the  premises  for  a  series  of  years,  she  was  estopped  to  deny 
that  she  had  elected  to  take  under  the  will.^ 

In  Dewey  v.  Bell,^  the  plaintiff  sued  the  defendant  on  a  prom- 
issory note,  the  latter  being  the  maker,  and  the  former  an  indor- 
see. It  appeared  that  the  defendant  had  executed  the  note  in 
question  for  the  purpose  of  renewing  a  former  note,  and  that  his 
agent  carried  the  note  to  one  Way  (who  as  indorser  of  .the  prior 
note  had  taken  it  up),  desiring  him  to  take  this  latter  note  in 
exchange  and  payment  for  the  earlier  one.  Way  said  he  would 
take  it  as  collateral  to  the  first  note,  and  the  agent  assented  and 
left  the  note  with  him.  Way  now  indorsed  the  last  note,  and  pro- 
cured it  to  be  discounted,  and 'it  finally  came  into  the  hands  of 
the  plaintiff.  The  court  held  that  when  Way  procured  the  note 
to  be  discounted,  he  estopped  himself  from  saying  that  he  had  not 
taken  it  for  the  purpose  for  which  it  had  been  made.  It  operated 
as  a  payment  of  the  prior  note ;  and  the  plaintiff  was  therefore 
entitled  to  recover. 

A  very  similar  case  was  subsequently  tried  before  the  same 
court,  and  with  a  like  result.^  "  We  cannot  distinguish  this  case," 
said  Foster,  J.,  in  delivering  the  judgment,  "  from  Dewey  v.  Bell 
l^supra].  The  note  of  November  14  was  given  for  no  other  pur- 
pose than  to  renew  and  pay  the  one  of  earlier  date  now  in  suit. 
The  plaintiff,  knowing  this  fact,  had  no  right,  as  against  this 
defendant,  to  take  it  except  in  payment.  Having  elected  to  take  it 
and  enforce  it  by  suit,  the  law  conclusively  presumes  that  he  took 
it  for  a  rightful  and  not  an  illegal  and  fraudulent  purpose,  and  the 
plaintiff  is  estopped  to  allege  the  contrary.    It  is  plain  that  both 

1  Thompson  v.  Hoop,  6  Ohio  St.  480 ;        25  Allen,  165. 
overruling  StiHey  v.  Folger,  14  Ohio,  610.        '  Hooker  v.  Hubbard,  97  Mass.  175.      1 
See  Stockton  v.  Wooley,  20  Ohio  St.  184, 
189. 
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notes  cannot  be  enforced  rightfully  against  the  present  defendant. 
The  plaintiff  must  fail  in  one  of  the  two  pending  actions.  If  the 
acceptance  of  the  second  note  be  not  treated  as  payment  of  the 
first,  by  a  negotiation  of  the  second  to  a  bona  fide  holder  for  value 
before  maturity,  the  defendant  might  have  been  rendered  liable  on 
both.  To  avoid  this  unjust  result,  and  prevent  the  plaintiff 
from  accomplishing  a  successful  fraud  to  the  injury  of  an  innocent 
person,  the  just  and  equitable  principle  of  estoppel  is  invoked,  and 
the  plaintiff  is  held  -to  be  forever  bound  by  that  construction  of  the 
transaction  according  to  which  alone  it  was  rightful.  Dewey  v. 
Bell  is  precisely  like  this  case,  with  this  exception ;  there  the  ne- 
gotiation of  the  note  given  in  payment  had  actually  taken  place. 
The  commencement  of  a  suit  on  the  renewal  note  is  an  equally 
decisive  act  of  election  to  make  it  the  plaintiff's  own,  and  in  this 
case  as  much  as  that  the  plaintiff  is  estopped  to  say  he  did  not 
accept  it  for  the  purpose  for  which  it  was  made." 

This  doctrine  has  been  held  to  apply  to  the  case  of  persons  who 
had  procured  the  passage  of  an  act  of  the  Legislature,  under  which 
they  had  acted  and  obtained  advantage  ;  and  the  parties  were 
thereafter  held  estopped  to  show  that  the  act  was  unconstitutional,^ 
though  it  had  been  so  pronounced  by  the  courts,  as  to  those  who 
had  not  participated  in  its  passage.^  In  the  case  referred  to,  it 
appeared  that  a  large  portion  of  the  people  of  Gallatin  County, 
Kentucky,  had  met  in  1864,  and  resolved  to  raise  f  20,000  to  be 
used  as  a  fund  to  avoid  the  draft  for  soldiers.  They  appointed  a 
committee  to  obtain  an  act  of. the  Legislature  authorizing  the 
county  to  issue  bonds  for  the  amount  mentioned,  and  to  levy  a  tax 
to  pay  the  money.  The  money  was  borrowed  ;  the  volunteers  were 
obtained ;  an  act  of  the  Legislature  was  procured  authorizing  the 
proceedings  ;  the  bonds  were  issued ;  and  the  tax  was  levied.  Cer- 
tain parties  who  had  aided  in  obtaining  the  act  now  prayed  an  in- 
junction to  restrain  the  collection  of  the  tax  ;  but  the  prayer  was 
refused. 

"  Upon  what  principle  of  exalted  equity,"  said  the  court,  "  shall 
a  man  be  permitted  to  receive  a  valuable  consideration  through  a 
statute,  procured  by  his  own  consent,  or  subsequently  sanctioned 
by  him,  or  from  which  he  derives  an  interest  and  consideration, 
and  then  keep  the  consideration   and  repudiate  the  statute  as 

1  Ferguson  o.  Landram,  5  Bush,  230.     v.  Whitlook,  26  Wend.  43 ;  Burlington  t>. 
See  also  Todd  v.  Kerr,  42  Barb.  317;     Gilbert,  31  Iowa,  356. 
People  V.  Murray,  5  Hill,  468 ;  Van  Hook         "^  lb.,  1  Bush;  548. 
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unconstitutional  ?  Suppose  five  hundred  citizens  of  Gallatin 
■  County  had  come  together,  and  by  written  agreement  authorized 
certain  gentlemen,  as  their  agents,  to  borrow  1 20,000,  to  be  used 
for  raising  volunteers  to  prevent  themselves  and  relatives  from 
being  conscripted,  is  there  any  doubt  that  those  loaning  the  money 
could  recover  it  by  personal  action  from  them  ?  ....  If  they  could 
then  bind  themselves  personally  and  collectively,  without  a  statute, 
but  to  render  the  collection  more  secure,  less  uncertain  as  to  the 
recipients,  and  more  equitable,  they  should  agr.ee,  instead  of  giving 
their  personal  obligations,  to  procure  an  enactment  to  compel  each 
one  to  contribute  according  to  the  amount  of  his  property,  and 
constitute  the  county  court  their  agent  to  determine  this,  and 
have  the  proper  assessment  made  and  collected  from  each,  by 
what  rule  of  equity  or  law  should  they  be  permitted  to  withdraw 
their  assent  to  this  assumed  liability  and  agency,  though  it  be 
evidenced  by  a  statute  instead  of  a  mere  personal  contract  ?  .  .  .  . 

"  In  procuring  this  money,  and  obtaining  with  it  volunteer  sol- 
diers, these  men  violated  no  law  of  morality  or  of  government. 
Their  contract  was  not  void  for  want  of  consideration  or  for  ille- 
gality ;  but  it  is  the  means  by  which  the  sum  for  its  reimbursement 
is  to  be  raised  that  they  assail.  Whilst  the  borrower  and  lender 
of  money  at  usurious  rates  both  violate  law,  of  course  there  is 
neither  consideration  nor  estoppel  as  to  the  usurious  loan  ;  but  if 
the  borrower  induces  a  third  and  innocent  party  to  take  the  note, 
he  is  then  estopped,  because  his  conduct  becomes  fraudulent  as  to 
this  third  party.  So  a  minor  who  shall  contract  is  not  bound, 
because  the  other  party  knows  he  is  doing  an  illegal  act,  un- 
less the  minor  falsely  represents  that  he  is  of  age,  and  thereby 
induces  another  to  contract  with  him  under  sucli  belief;  then 
because  of  his  fraud  the  minor  is  estopped.^  So  may  corporations 
avoid  contracts  they  have  no  legal  power  to  make  until  they  be- 
come fraudulent  as  to  some  innocent  party,  and  then  they  too 
are  estopped,  as  has  been  often  decided 

"  Suppose  the  legal  voters  of  a  town  should  petition  the  Legis- 
lature to  grant  a  charter  for  a  manufacturing  company,  author- 
ize them  to  organize  it  by  electing  officers,  and  conferring  on 
them  the.  power  to  borrow  a  given  sum,  to  be  reimbursed  by  the 
levy  of  an  annual  tax,  and  that  each  should  have  stock  according 
to  what  he  paid  of  this  tax  ;  whilst  this  statute  would  be  clearly 

1  Sed  qu.     See  ante,  p.  439. 
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invalid  and  unenforceable  against  such  as  neither  petitioned  nor 
Toted  for  the  officers,  yet  as  to  such  as  did  very  different  con- 
siderations and  questions  would  arise.  For,  after  voluntarily 
asking  the  Legislature  to  provide  by  law  an  agent  for  them,  and 
after  appointing  that  agent,  by  what  rule  of  law  or  ethics  could 
they  be  permitted  to  repudiate  their  agent  and  deny  their  respon- 
sibility to  those  who  may  have  loaned  the  money  ? 

"  All  persons  who  were  themselves  liable  to  draft,  or  had  minor 
sons  or  slaves  so  liable,  divided  an  actual  valuable  consideration 
by  the  avoidance  of  the  draft,  and  hence  are  liable.  All  who  par- 
ticipated in  the  procurement  of  the  law,  or  afterwards  voluntarily 
ratified  it,  cannot  be  heard  now  to  object,  especially  such  as  had 
relatives  liable  to  be  conscripted ;  because,  having  voluntarily 
waived  this  constitutional  benefit,  they  shall  not  be  heard  to  set 
it  up  after  the  money  is  procured,  the  volunteers  obtained,  and 
the  war  ended." 

A  party  by  actively  affirming  a  contract  or  purchase,  as  by  suit 
or  the  reception  of  money  upon  it,  is  estopped  thereafter  to  deny 
its  force  and  effect.^  In  the  case  of  the  Water  Witch,  the  con- 
signees of  a  cargo  of  freight  libelled  the  ship  in  which  it  had  been 
carried  for  damage  to  the  goods ;  and  the  owner  of  the  ship  at  the 
same  time  libelled  the  cargo  for  freight  and  primage.  The  causes 
were  heard  together ;  and  the  court  held  that  by  receiving  the 
cargo,  carrying  it  to  the  consignees,  and  then  libelling  it,  the 
owner  was  estopped  to  deny  the  ship's  liability  to  deliver  the 
cargo  in  the  same  order  in  which  it  was  received,  with  the  usual 
exceptions.  A  decree  was  therefore  given  in  favor  of  the  con- 
signees for  so  much  as  the  damage  to  the  cargo  exceeded  the 
amount  of  the  freight. 

In  Breeding  v.  Stamper,  above  cited,  the  plaintiff  claimed  land 
by  virtue  of  an  equitable  title.  It  appeared  that  the  defendant 
had  purchased  the  land  of  another,  without  notice  of  the  plain- 
tiff's claim,  that  the  plaintiff  had  received  part  of  the  purchase- 
money,  and  had  subsequently  contracted  to  buy  a  part  of  the 
same  land  from  the  defendant.  The  court  held  him  estopped  by 
his  conduct  to  claim  the  land. 

1  Water  Witch,  1  Black,  494 ;  Breeding  Sherman  v.  McKeon,  38  N.  T.  266 ;  Wood 

V.  Stamper,  18  B.  Mon.  175  ;  Flanigan  v.  v.  Seely,  32  N.  Y.  105 ;  Requa  v.  Holmes, 

Turner,  1  Black,  491 ;  Morris  v.  Hall,  41  26  N.  Y.  338 ;  Horton  v.  Davis,  lb.  495 ; 

Ala.  510;   Smith  v.  Sheeley,  12  Wall.  Ish'u.  Crane,  8  Ohio  St.  520.    See  also 

358 ;    Phillips  v.   Rogers,   12  Met.  405 ;  Terrell  v.  Grimmell,  20  Iowa,  393. 
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So,  too,  when  heirs,  after  their  majority  and  with  full  knowl- 
edge of  the  facts,  receive  and  retain  the  purchase-money  of  land 
sold  by  their  guardian,  they  will  be  estopped  thereafter  to  object 
to  the  sale.^  And  a  party  is  estopped  to  deny  the  sufficiency  of 
service  by  the  sheriff,  where,  with  knowledge  that  it  was  defective, 
he  receives  the  proceeds  of  a  sale  under  it.^ 

The  case  of  Flanigan  v.  Turner  *  was  an  admiralty  suit  in  per- 
sonam for  repairs  upon  a  vessel,  against  Turner  as  the  owner. 
The  defendant  answered  that  the  plaintiffs  were  joint  owners  with 
him,  and  therefore  had  no  right  of  action.  He  also  alleged  that 
a  bill  was  pending  to  dissolve  the  partnership,  sell  the  vessel,  and 
divide  the  proceeds  among  the  joint  owners.  The  case  was  then 
suspended  to  await  the  issue  of  the  lis  pendens.  This  latter  pro- 
ceeding went  on,  the  vessel  was  sold,  and  Turner  claimed  the 
proceeds  as  sole  owner ;  the  other  parties  consented,  and  the 
court  so  ordered.  The  court  in  the  suit  for  repairs  now  held 
that  Turner  was  estopped  to  deny  that  he  was  sole  owner.  This, 
it  is  clear,  does  not  rest  entirely  on  the  doctrine  of  res  Judicata, 
for  the  same  consequence  must  have  followed  had  Turner  him- 
self sold  the  vessel,  and  then  claimed  and  received  the  entire  pro- 
ceeds. 

In  a  case  in  Alabama,*  the  plaintiff,  an  administrator,  brought 
an  action  upon  a  quantum  meruit  for  the  hire  of  slaves.  The 
defence  was  that  the  plaintiff,  having  hired  out  the  slaves  to  the 
defendant  for  a  certain  time,  had  taken  them  away  before  the  time 
agreed  upon  had  expired.  The  plaintiff,  to  avoid  this  defence, 
contended  that  he  had  no  authority  to  let  the  slaves  as  he  had 
done,  the  effect  of  which  would  have  been  to  show  that  there  had 
been  no  contract  respecting  the  slaves.  But  the  court  held  him 
estopped  to  deny  his  authority  in  the  premises.^ 

So,  if  the  owner  of  a  chattel  loaned,  with  full  knowledge  of  a 
conversion,  afterwards  transfers  to  another  a  note  given  for  the 
hire,  without  deduction,  and  the  note  is  paid  by  the  hirer,  the 
owner  is  estopped  to  bring  an  action  for  the  conversion  of  the 
chattel.®  — ' 

If  the  charter  of  a  bank  require  the  president  to  reside  within 

1  Deford  v.  Mercer,  24  Iowa,  118;  Purs-  ^  See  Pistole  v.  Street,  5  Port.  (Ala.) 

ley  V.  Hays,  17  Iowa,  310.  64 ;  Fambro  v.  Gantt,  12  Ala.  298 ;  Swiuk 

"  Southard  v.  Perry,  21  Iowa,  488.  v.  Snodgrass,  17  Ala.  653 ;  English  v.  Mo- 

8  1  Black,  491.  Nair,  34  Ala.  40. 

*  Harrow  v.  Bragg,  30  Ala.  261.  «  Wilkinson  v.  Moseley,  30  Ala.  562. 
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the  State  in  which  it  is  located,  he  cannot,  when  sued  in  another 
State,  allege  that  he  is  not  a  resident  of  the  State  in  which  he  was 
required  by  the  charter  to  reside.^ 

A  principal  who  has  accepted  a  deed  made  by  his  agent  without 
authority,  will  not  be  permitted  to  allege  the  agent's  want  of 
authority.^  And  one  who  has  assumed  to  act  as  principal  in  a 
transaction  will  not  be  permitted  to  allege  that  he  acted  only  as 
agent.^ 

So,  where  two  persons,  bearing  the  same  name,  became  entitled 
to  military  bounty  land,  and  a  patent  was  issued  to  each  for 
certain  lands  differently  located,  and  in  the  delivery  of  the  patents 
a  mistake  occurred,  by  which  the  patent  of  one  was  delivered  to 
the  other,  but  both  acted  accordingly,  and  profited  out  of  the 
same,  without  objection,  the  court  held  that  each  of  the  parties, 
and  all  persons  claiming  under  them,  were  estopped  to  claim  the 
land  of  the  other.* 

A  party  who  performs  acts  required  to  be  done  by  a  written 
instrument  purporting  to  be  signed  by  him,  will  be  estopped  to 
deny  his  execution  of  it.^ 

The  acceptance  of  a  mortgage  estops  the  party  to  deny  the 
mortgagor's  title ;  ^  and  one  who,  having  a  right  to  set-  aside  a 
conveyance  as  fraudulent,  treats  it  as  valid,  cannot  afterwai'ds 
allege  that  it  is  fraudulent.^ 

A  widow,  by  continuing  in  possession  of  her  husband's  real  estate, 
is  estopped  as  against  the  heir,  to  deny  his  title,  for  she  thus  becomes 
tenant  to  the  heir.^  And  she  is  also  estopped  as  against  the 
husband's  grantee  to  deny  her  husband's  title.* 

It  is  held  in  California  that  the  State  is  not  estopped  to  assert 
title  to  lands  sold  under  land  warrants  which  had  been  incor- 
rectly located,  by  the  fact  that  the  purchase-money  for  the  warrants 
had  been  paid  into  the  State  treasury,  which  the  State  had  never 

1  Bank  of  St  Mary's  v.  St.  John,  25  «  Conklin  v.  Smith,  7  Ind.  107 ;  Doug- 
Ala.  566.  lass  V.  Scott,  5  Ohio,  194 ;  Brown  v.  Combs, 

^  Henry  County  v.  Winnebago  Drain  5  Dutch.  36. 

Co.,  52  111.  454.  '  Rennick  v.  Bank  of  Chillicothe,  8  Ohio, 

»  Reigard  v.  McNeil,  38  HI.  400.  529  ;  Fitch  v.  Baldwin,  17  Johns.  161. 

*  Gardner  v.  Ladue,  47  HI.  211.   It  does  ^  Den  d.  Bufferlow  v.  Newsora,  1  Dey. 

not  appear  whether  the  parties   became  208 ;  Den  d.  "Williams  v.  Bennett,  4  Ired. 

aware  of  the  mistake  or  not;  if  they  did  122;   Den  d.  Grandy  v.  Bailey,  13  Ired. 

not,  it  seems  difficult  to  sustain  the  decision.  221 . 

5  Boggs  V.  Ocott,  40  111.  303.  9  lb. 
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refunded  or  offered  to  refund.^  The  court  took  the  ground  that 
the  purchasers  were  bound  to  know  where  to  locate  the  lands,  and 
that  the  State  had  never  agreed  to  refund  the  money  in  case  of  an 
incorrect  location. 

A  municipal  corporation  is  not  estopped  to  claim  property  be- 
longing to  it  where  it  has  been  improperly  sold  for  taxes  as  the 
property  of  a  person  who  had  no  title  to  or  possession  of  it.^  In 
the  case  cited,  which  was  a  writ  of  entry,  the  city  of  Boston,  the 
defendant,  had  become  absolute  owner  of  the  land  in  question  by 
virtue  of  a  mortgage  (which  had  been  foreclosed),  and  the  expira- 
tion of  the  equity  of  redemption ;  and  the  city  had  been  in  posses- 
sion ever  since  the  foreclosure.  Before  the  equity  of  redemption 
had  expired,  the  land  had  been  conveyed  to  one  Pond,  and  the 
assessors  had  taxed  it  as  his,  and  sold  it  as  his  for  non-payment 
of  the  taxes.  The  demandant  derived  title  from  the  purchaser. 
Judgment  was  given  for  the  tenants. 

'  The  ground  taken  by  the  court  was,  that  the  assessors  and  col- 
lector were  not  to  be  regarded  as  mere  private  agents  of  the  city ,3 
and  their  acts  in  the  premises  were  not,  therefore,  binding  on  the 
city. 

In  a  case  recently  before  the  Supreme  Court  of  New  York,*  the 
defendant  had  accepted  office  under  a  village  charter,  which  con- 
tained a  reservation  by  the  Legislature  of  the  right  to  amend. 
Subsequently  this  reservation  was  acted  upon  and  an  amendment 
made ;  and  the  defendant  still  continued  to  hold  the  office.  The 
court  held  that  by  so  doing  he  had  subjected  himself  to  the  per- 
formance of  the  duties  imposed  by  the  amendment ;  and  a  man- 
damus was  granted,  compelling  him  to  sign  certain  bonds  to  which 
he  had  refused  to  give  his  signature.  But  a  party  cannot  be  es- 
topped from  refusing  to  do  an  illegal  act.^ 

A  corporation  is  not  estopped  to  sue  upon  the  bond  of  its  treas- 
urer, for  unfaithfulness  and  misappropriation  of  funds,  by  having 
accepted  the  report  of  an  auditing  committee  which  approved  his 
accounts,  or  by  making  a  report  founded  thereon  to  the  Legislature.® 
Nor  are  supervisors  estopped  by  auditing  and  paying  part  of  a  claim 

1  Farish  V.  Coon,  40  Cal.  33.  ^  New  Tork  and  New  Haven  R.  Co.  v. 

2  Eossire  v.  Boston,  4  Allen,  57.  Schuyler,  38  Barb.  534. 

"  Walcott  V.  Swampscott,  1  Allen,  101 ;  ^  Lexington,  &c.  R.  Co.  v.  Elwell,  8 

Buttrick  V.  Lowell,  lb.  172;   Kimball  v.  Allen,  371.     See  Dunnell  Manuf.  Co.  v. 

Boston,  lb.  417.  Pawtucfcet,  7  Gray,  277. 

*  People  V.  White,  54  Barb.  622  (1869). 
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to  dispute  the  party's  right  to  the  rest,  though  this  involves  deny- 
ing the  validity  of  the  payment  already  made.^ 

Parties  who  have  submitted  a  dispute  to  an  arbitration  in  pais, 
and  have  accepted  the  award,  will  not  be  permitted  to  open  the 
matter  again.^  So  one  who  accepts  the  benefit  of  a  judgment  will 
not  thereafter  be  permitted  to  assign  error  upon  it.^ 

1  People  V.  New  York,  1  Hill,  362.  »  Euckman  v.  Alwood,  44  HI.  183. 

"  Males  V.  Lowenstein,  10  Ohio  St.  512  ; 
Eeynolds  v.  Roebuck,  37  Ala.  408. 
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CHAPTEE    XXI. 

PLEADING,  PRACTICE,  AND  EVIDENCE,  FOB   THE   THREE    DIVISIONS    OP 

ESTOPPEL. 

1.   Pleading- the  Estoppel. 

It  has  been  an  unsettled  point  in  the  common  law  whether  the 
estoppel  of  a  record  or  a  deed  is  available  if  not  pleaded.  It  had 
been  said  in  one  of  the  leading  cases,^  that  the  judgment  of  a  court 
of  competent  jurisdiction  was  as  evidence  conclusive ;  while  in 
another  leading  case  ^  the  doctrine  was  maintained  that  the  estop- 
pel of  a  record  was  removed  by  the  failure  to  plead  it,  and  that 
the  jury  were  in  such  case  at  liberty  to  find  according  to  the  truth 
of  the  matter.  And  the  same  position  was  taken  in  an  earlier 
case^  by  Lord  Coke,  in  regard  to  the  estoppel  of  a  deed.  In  this 
case  —  an  action  on  a  bond  —  that  great  authority  said :  "  The 
obligee  in  pleading  cannot  allege  the  delivery  before  the  date,  .... 
because  he  is  estopped  to  take  an  averment  against  anything  ex- 
pressed in  the  deed ;  yet  the  jurors,  who  are  sworn  to  say  the 
truth,  shall  not  be  estopped,  because  they  are  sworn  to  say  the  truth." 

The  whole  doctrine  that  a  record  or  deed  should  be  pleaded,  in 
order  to  the  estoppel,  seems  to  have  been  founded  on  this  case ; 
and  the  tendency  of  both  the  English  and  American  courts  seemed 
for  a  long  time  to  favor  this  position.*  Mr.  Smith  has,  however, 
pointed  out  the  error  of  the  doctrine  in  his  valuable  note  to  the 
Duchess  of  Kingston's  Case,  to  which  we  are  so  often  referring. 
"  It  must  be  observed,"  he  remarks,  "  that  the  jurors  are  not  sworn 
to  say  the  truth,  but  a  true  verdict  to  give  according  to  the  evidence. 
Now  an  estoppel  precludes  the  party  estopped  from  ofiering  any 
evidence  to  the  contrary,  and  it  is  difiicult  to  see  in  what  manner 
the  oath  of  a  juror  can  be  opposed  to  the  rule  that  a  record  shall 
prevent  the  party  against  whom  it  is  offered  in  evidence  from  pro- 
ducing other  evidence  to  controvert  it,  and  that,  all  the  evidence 
being  thus  one  way,  namely,  with  the  record,  the  jury  shall  be 

1  Duchess   of  Kingston's    Case,  ante,        ^  Goddard's  Case,  2  Coke,  4. 

p.  37.  *  See  notes  to  Duchess  of  Kingston's 

2  Vooght  V.  "Winch,  2  Bam.  &  Aid.  662.     Case,  2  Smith's  L.  C,  Am.  ed. 
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bound  to  give  their  verdict  for  the  party  with  whom  all  the  evi- 
dence is,  and  against  the  party  with  whom  there  is  no  evidence." 

This  seems  sufficient  to  overturn  the  rule  in  Goddard's  Case, 
and  with  it  the  multitude  of  cases  holding  the  same  position  on 
both  sides  of  the  Atlantic.  The  tendency  of  the  decisions  has 
also  been  strongly  the  other  way  since  Mr.  Smith's  work  was  pub^ 
lished,  especially  in  America.^  "We  shall  not,  however,  enter  into 
any  detailed  examination  or  citation  of  the  cases  upon  this  point ; 
for  the  question  has  become  of  small  practical  importance  in  this 
country,  by  reason  of  the  somewhat  general  abrogation  of  special 
pleading,  and  the  substitution  of  code  forms. 

It  was  an  undisputed  rule  of  the  common  law  that  where  there 
was  no  opportunity  to  plead  the  record  or  deed,  it  was  conclusive 
in  evidence  ;  and  where  special  pleading  has  been  swept  away  by 
statute,  or  rather  left  optional,  it  of  course  cannot  be  necessary  to 
plead  the  estoppel  in  the  common-law  form.  Whether  it  may  be 
necessary  to  plead  it  in  any  way,  or  give  notice  of  it,  must  depend 
on  the  terms  of  the  statute. 

It  has  also  been  well  settled  at  the  common  law  that  an  estoppel 
in  pais  need  not  be  pleaded  ;  ^  but  this  rule  has  been  changed  by 
statute  in  some  of  the  States.^  The  effect  of  such  a  statute,  how- 
ever, is,  not  to  declare  that  the  facts  when  not  pleaded  should  be 

1  See  note  of  American  editors  to  Duch-  But  this  only  shows  that  the  learned 

ess  of  Kingston's  Case,  2  Smith's  L.  C.  writer  does  not  carry  out  his  criticism  of 

Mr.  Smith  himself  thinks  that  the  English  Lord  Coke  to  its  full  extent ;  and  though 

cases  may  be  reconciled.  "  It  is  submitted,"  it  may  be  possible  to  reconcile  the  cases 

he  says,  in  his  note  to  the  Duchess  of  King-  upon  this  distinction,  we  are  not  satisfied 

ston's  Case,  "  that  the  cases  of  Vooght  v.  with  the  soundness  of  the  rule  even  with 

Winch,  and  Doe  v.  Huddart  [2   Cromp.  the  limitation  stated  by  Mr.  Smith.    Our 

M.  &  R.  316],  are  by  no  means  at  rari-  objection  to  it  in  a  word  is  this :  It  makes 

ance  with  the  doctrine  of  De  Grey,  C.  J.,  the  finding  of  the  facts  conclusive  in  the 

viz.,  that  a  judgment  on  the  same  point,  one  case  as  matter  of  law,  and  inconclusive 

between  the  same  parties,  is,  in  pleading  a  in  the  other  as  matter  of  fact-    "We  cannot 

bar,  in  evidence  conclusive.    And  it  is  sub-  understand  how  the  same  facts  can  be  con- 

mitted  that  the  true  meaning  of  this  is,  that  elusive  upon  the  court  and  not  upon  the 

it  is  conclusive  as  a  plea  where  there  is  an  jury.    Pleading  or  omitting  to  plead  can- 

opportunity  of  pleading  it,  but  that  where  not  afiect  the  nature  of  the  facts, 

there  is  no  such  opportunity,  then  it  is  con-  ^   Chitty's  Precedents,  407 ;   Sanderson 

elusive  as  evidence;  and  that  Vooght  v.  v.  CoUman,  4  Man.  &  G.  209;  Lyon  v. 

Winch,  and  Doe  v.  Huddart,  merely  decide  Reed,  13  Mees.  &  W.  285. 

that  a  party  may  waive  the  benefit  of  an  s  -Wood  v.  Ostram,  29  Ind.  177 ;  Ran- 

estoppel,  and  that  he  elects  to  waive  it  by  som  v.  Stanberry,  22  Iowa,  334. 
not  pleading  it  when  he  has  an  opportu- 
nity of  doing  so.'' 
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found  according  to  the  truth,  but  that  they  are  inadmissible  in 
evidence.-^ 

The  case  of  Parkes  v.  Smith  ^  shows  the  distinction  between  a 
plea  in  bar  and  a  plea  by  way  of  estoppel.  This  was  an  action  of 
covenant,  alleging  an  agreement  to  pay  the  plaintiff  £  6,800,  by  in- 
stalment, upon  a  dissolution  of  partnership  between  the  parties ;  but 
five  instalments,  amounting  to  £  4,800,  parcel  of  the  £  6,800,  were 
made  subject  to  a  reduction  in  a  certain  ratio,  if  the  profits  should 
fall  short  of  a  certain  amount.  The  breach  was,  non-payment  of 
the  £4,800,  and  of  the  other  instalments.  The  plea  —  which 
was  the  important  matter  in  the  case  —  was,  as  to  the  £  4,800,  an 
agreement  to  arbitrate  any  differences  that  might  arise  respecting 
the  deductions,  that  difiiculties  did  arise,  that  they  were  submitted 
to  arbitration,  and  that  the  award  was  that  the  whole  sum  of 
£4,800,  the  entire  amount  of  the  five  instalments,  should  be 
deducted  ;  that  the  plaintiff  before  the  action  claimed  to  deduct, 
and  did  deduct,  this  sum,  whereby  the  whole  amount  was  reduced 
to  £  2,000.  This  plea  was  demurred  to,  on  the  ground  that  the 
matter  set  up  was,  in  effect,  an  estoppel,  and  should  have  been 
pleaded  as  such,  instead  of  in  bar.  But  the  court  ruled  other- 
wise. 

Lord  Campbell,  C.  J. :  "I  think  that  the  kind  of  admission 
which  has  been  relied  upon  here  is  to  be  taken  advantage  of,  not 
as  an  estoppel,  but  as  showing  that  there  was  no  cause  of  action." 

Coleridge,  J. :  "  The  argument  used  here  as  to  estoppel  would 
apply  to  every  case  of  arbitration  ;  for  it  might  always  be  said  that 
the  finding  of  a  fact  against  any  party  by  an  arbitrator  was  an 
admission  by  that  party.  The  principle  of  estoppel  is,  that 
whether  there  be  a  cause  of  action  or  not,  the  party  cannot  allege 
it.     Here  the  defence  is,  that  no  cause  of  action  existed." 

From  this  summary  of  the  law  concerning  the  pleading  of 
estoppels,  we  proceed  to  the  more  important  subject  of  estoppels 
which  arise  by  or  by  reason  of  the  pleadings  themselves  ;  in  which 
connection  matters  of  evidence  and  practice  will  be  constantly 
involved. 

We  shall  consider  the  subject  in  the  order  of  the  three  divisions 
of  estoppel,  as  already  presented.  And  first,  of  questions  of  plead- 
ing and  evidence  in  estoppels  by  record. 

1  Wood  V.  Ostram,  29  Ind.  177  ;  Ran-        "  15  Q.  B.  297. 
som  V.  Stauberry,  22  Iowa,  334. 
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2.  Ustoppels  hy  Record. 

The  proper  plea  of  the  general  issue  to  an  action  upon  a 
judgment  of  a  court  of  record  Is  nvl  tiel  record.  The  plea  of  nil 
debet  would  admit  the  existence  of  the  record,  and  at  the  same 
time  deny  the  correctness  of  the  judgment.  The  same  is  true 
in  respect  of  judgments  of  the  sister  States.^  But  in  the  case  of 
judgments  of  foreign  countries,  as  these  are  not  technically  rec- 
ords, the  proper  way  would  seem  to  be  to  plead  nil  debet,  or  the 
special  matter  which  shows  that  the  judgment  is  void. 

The  burden  of  proof  rests,  as  a  matter  of  course,  upon  the  party 
who  sets  up  the  judgment ;  but  it  has  become  the  settled  practice, 
in  declaring  upon  a  judgment,  to  allege  generally  that  the  plain- 
tiff, by  the  consideration  and  judgment  of  the  court,  recovered 
the  sum  mentioned  therein,  and  not,  as  formerly,  to  set  out  the 
whole  of  the  proceedings.^ 

But  in  pleading  or  replying  a  judgment,  as  an  estoppel  to  an 
action  or  allegation,  more  minuteness  must  be  observed.  It  must 
now  be  made  to  appear  that  precisely  the  same  point  was  in  issue 
at  the  former  trial  as  that  now  in  question,  or  there  can  be  no 
estoppel.     We  refer  to  several  cases  upon  this  point. 

The  case  of  Phillips  v.  Berick  ^  illustrates  an  important  phase 
of  this  subject.  The  plaintiff  sued  for  work  and  labor  done,  and, 
after  a  plea  of  nan  assumpsit,  offered  to  prove  that  the  defendant 
was  indebted  to  him  for  services  rendered  prior  to  March  8, 1817. 
But  the  defendant  objected,  and  produced  the  record  of  a  judg- 
ment rendered  at  the  September  term,  1817,  upon  a  debt  to  the 
same  plaintiff,  alleged  to  have  arisen  on  the  8th  of  March,  1817. 
It  was  contended  that  this  record  was  conclusive  to  preclude  the 
plaintiff  from  giving  evidence  of  any  demand  for  service  arising 
before  that  time.     But  the  court  ruled  otherwise. 

Spencer,  J.,  said  that  the  question  was  whether  a  recovery  by 
the  plaintiff  for  services  rendered  prior  to  March  8, 1817,  was  a 
bar  to. any  other  claim  for  services  performed  before  that  time, 
though  it  should  appear  not  only  that  it  was  not  the  same  work 
for  which  a  recovery  had  already  been  had,  but  that  it  was  an 
entirely  different  piece  of  service.  He  said  that  it  had  been  de- 
cided that  a  recovery  in  a  former  action,  apparently  for  the  same 

1  Ante,  p.  197.  8  16  Johns.  136. 

2  BidOle  V.  Wilkins,  1  Peters,  686. 
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cause,  was  only  prima  facte  evidence  that  the  matter  of  the  sub- 
sequent demand  had  been  tried  ;  it  was  not  conclusive.^  The 
plaintiff  would  be  required,  however,  to  show  clearly  and  satisfac- 
torily that  the  services  for  which  he  sought  to  recover  were  not 
the  same  as  those  embraced  in  the  former  suit,  and  that  they 
grew  out  of  a  distinct  contract ;  for  if  a  man  labored  for  another 
a  year,  under  the  same  contract,  he  could  not  split  up  the  d,emand, 
and  sue  for  each  day's  work. 

"  If  we  test  the  rule  we  have  laid  down,"  he  proceeded  to  say, 
"  by  the  rules  of  pleading,  the  same  result  will  be  found.  The 
defendant,  had  he  pleaded  specially,  must  have  stated  a  former 

recovery The  replication  would  be  that  the  promises  in 

this  action  were  not  the  same  identical  promises  for  the  non-per- 
formance whereof  the  plaintiff  had  not  recovered  by  the  said 
judgment.  This  would  have  formed  an  issue  to  the  country  ;  and 
the  inquiry  in  pais  would  be,  whether  the  former  recovery 
included  the  demand  now  in  contest ;  and  the  burden  of  proof 
would  be  thrown  on  the  plaintiff.  The  record  would  be  prima 
facie  evidence  for  the  defendant ;  and  this  the  plaintiff  would  have 
to  meet  and  overthrow,  by  showing  for  what  the  former  recovery 
was,  and  that  the  claim  set  up  anew  had  not  been  submitted  to 
the  jury,  and  was  a  distinct  transaction,  not  so  identified  with 
the  former  suit  as  to  render  it  an  entire  contract,  incapable  of 
subdivision." 

This  doctrine  that  parol  evidence  is  admissible  to  show  or  to 
prove  or  disprove  the  identity  of  the  matter  in  litigation  with  that 
of  the  former  adjudication  is  well  settled.^ 

Upon  the  subject  of  a  second  suit  for  a  continuing  nuisance, 
Mr.  Justice  Rogers  ^  says  that  the  plaintiff  should  file  his  declara- 
tion for  the  continuance,  and  not  for  the  same  cause  of  action 
involved  in  the  first  suit ;  and  then  the  verdict  and  judgment  in 
the  former  action,  given  in  evidence  (the  subject  of  the  nuisance 
and  the  parties  being  the  same),  are  conclusive  of  the  damages  to 
the  commencement  of  the  writ,  and  of  the  right.  All  that  is  then 
required  of  the  plaintiffs  is  to  prove  that  the  nuisance  remains  in 
the  same,  or  in  a  more  or  less  damaging,  condition  than  before. 

1  Snider  v.  Croy,  2  Johns.  227  ;  Seddon  Stemburgh,  4  Cowen,  559.  See  United 
I).  Tutop,  6  Term,  607.  States  v.  Lane,  8  Wall.  185. 

'  Perkins  v.  Walker,  19  Vt.  144  ;  Gard-        =  In  Smith  v.  Elliott,  9  Barr,  345. 
ner  v.  Buckbee,  3  Cowen,  121 ;  Burt  v. 
38 
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In  Quigley  v.  Campbell,^  a  judgment  against  an  administratrix 
rendered  on  a  set-ofF  in  a  suit  by  her  as  administratrix  for  a 
specific  sum,  without  directing  the  recovery  to  be  had  de  bonis 
testatoris,  was  not  allowed  to  be  introduced  in  evidence  under  a 
declaration  describing  the  recovery  as  de  bonis  testatoris.  The 
court  held  that  in  legal  effect  the  former  judgment  was  de  bonis 
propriis.  That  this  was  the  fact,  the  court  said  was  abundantly 
shown  by  the  cases  in  which  similar  judgments  against  administra- 
tors, in  their  representative  capacity,  had  been  held  either  ground 
for  reversal  or  for  amendment.^ 

The  case  of  Munson  v.  Munson  ^  is  an  interesting  one  relating  to 
the  effect  of  the  dismissal  of  a  bill  in  chancery.  The  trial  was  an 
ejectment,  and  the  defendants  offered  evidence  to  destroy  the  effect 
of  a  deed  under  which  the  plaintiff  claimed.  The  plaintiff,  for  the 
purpose  of  precluding  the  defendants  from  introducing  the  evi- 
<den.ee,  produced  the  record  of  a  suit  in  chancery  between  the  same 
iparties,  in  which  the  very  matter  alleged  by  the  defendants  had 
been  tried  and  found  against  them.  But  it  appeared  also  that  the 
case  had  been  reserved  for  the  advice  of  the  Supreme  Court,  and 
that  the  Supreme  Court  advised  that  the  bill  should  be  dismissed 
on  the  ground  that  the  petitioner  had  an  adequate  remedy  at  law  ; 
and  that  the  bill  was  accordingly  dismissed.*  The  defendants  now 
claimed  that  by  reason  of  the  dismissal,  and  of  the  fact  that  no 
decree  had  been  rendered  for  the  petitioner  on  the  facts  found  in 
his  favor,  they  were  not  estopped  by  the  finding.  The  court 
below  held  the  record  conclusive,  and  refused  a  new  trial,  and 
the  decision  was  affirmed  by  the  Supreme  Court.  They  said 
that  where  relief  was  granted  when,  upon  the  facts  found,  there 
appeared  to  be  an  adequate  remedy  at  law,  the  decree  was  merely 
erroneous,  and  not  a  nullity.  The  defendants,  instead  of  objecting 
to  the  jurisdiction  of  the  court,  went  to  trial  on  the  facts  alleged 
by  the  plaintiff;  and  they  could  not  now,  in  a  collateral  action, 
deny  the  jurisdiction  of  the  court. 

In  Miller  v.  Mans,^  the  defendant  pleaded  a  former  recovery. 
The  record  showed  that  the  former  suit  involved  the  same  matters 
now  in  controversy ;  that  a  general  denial  had  there  been  entered 

1  12  Ala.  58.  _  8  30  Conn.  425. 

2  Weatherford  v.  Weatherford,  8  Port.  *  28  Conn.  582. 
(Ala.)  171 ;  Oliver  v.  Hearne,  4  Ala.  271 ;  6  28  Ind.  194. 
Scott  V.   Yarborough,  5  Ala.   221 ;  Van 

Home  V.  Teasdale,  4  Ealst.  379. 
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by  the  defendant ;  that  the  case  had  been  referred  to  a  commis- 
sioner, and  a  day  in  vacation  appointed  to  hear  the  cause  ;  that  the 
plaintiff  failed  to  appear  on  the  day,  and  on  the  next  day  filed  a 
dismissal ;  that  at  the  next  term  the  commissioner  filed  his  report ; 
and  that,  over  the  plaintiff's  objection,  and  over  his  motion  to  have 
the  dismissal  entered,  the  court  entered  judgment  upon  the  report 
against  the  defendant  for  costs.  The  court  ruled  that  this  was  not 
a  former  recovery.^ 

The  important  case  of  Goodman  v.  Pocock  ^  illustrates  the  doc- 
trine of  estoppel  by  election.  This  was  an  action  in  indebitatus 
assumpsit  for  work  and  labor  done,  etc.  It  appeared  that  the  de- 
fendant had  employed  the  plaintiff  as  a  commercial  traveller,  from 
January  23, 184T,  at  £  200  a  year,  payable  quarterly,  and  had 
dismissed  him  from  employment  April  8, 1848.  The  plaintiff  then 
brought  an  action  for  a  wrongful  dismissal ;  the  declaration  con- 
taining a  count  for  the  wrongful  dismissal,  and  also  the  common 
counts  for  work  and  labor,  money  paid,  and  an  account  stated. 
Lord  Denman  having  expressed  an  opinion  that  the  plaintiff  could 
not  recover  for  the  broken  quarter  after  January  23,  1848,  under 
his  declaration,  the  jury  returned  a  verdict  for  damages  up  to  that 
time  only.  The  plaintiff  now  sued  again  to  recover  under  an 
indebitatus  count  for  his  services  during  the  broken  quarter ;  but 
the  court  held  that  the  action  could  not  be  maintained. 

Lord  Campbell,  while  expressing  regret  at  the  fact,  said  that  he 
had  not  the  slightest  doubt  that,  on  legal  principles,  the  action 
must  fail.  The  plaintiff,  on  being  dismissed,  might  have  rescinded 
the  contract,  and  have  recovered  pro  rata,  on  a  quantum  meruit. 
But  he  had  not  done  this ;  he  had  sued  on  the  special  contract, 
and  had  recovered  damages  for  a  breach  of  it.  By  this  course  he 
had  treated  the  contract  as  subsisting ;  and  he  had  recovered  dam- 
ages on  that  footing.  With  reference  to  the  ruling  of  Lord  Den- 
man, in  the  form'er  trial,  the  chief  justice  observed :  "  It  is  said 
that  he  recovered  in  that  action  in  respect  of  no  services  except 
those  of  the  past  quarters.  I  receive  with  profound  respect  the 
opinion  which  the  illustrious  judge  who  tried  the  former  action  is 
said  to  have  expressed  ;  but  I  have  a  clear  opinion,  and  I  must  act 
upon  it,  that  the  jury  in  assessing  damages  for  the  wrongful  dis- 
missal ought  to  have  taken  into  the  account  the  plaintiff's  salary 
up  to  the  time  of  his  dismissal.    It  is  said  there  is  now  no  plea  to 

1  See  Van  Vliet  v.  Olin,  1  Nev.  495.  2  15  q,  b,  575. 


596  THE  LAW  OF  ESTOPPEL. 

raise  the  point.  The  plea  of  non  assumpsit  is  quite  sufficient ;  it 
obliges  the  plaintiff  to  show  a  debt  due,  and  that  could  be  only  by 
showing  that  work  was  done  for  which  payment  could  be  claimed 
iinder  the  common  count.  Hartley  v.  Harman  ^  is  a  different  case. 
The  contract  was,  not  for  a  year,  but  at  the  rate  of  so  much  per 
annum,  the  engagement  to  be  terminated  by  a  month's  notice  on 
either  side ;  and  the  special  count  was  for  not  giving  the  month's 
notice,  and  not  for  a  wrongful  dismissal.  There  was  no  question 
of  service  rendered  for  a  broken  quarter,  or  for  any  other  broken 
period ;  the  service  rendered  was  a  complete  performance  of  the 
contract ;  the  contract  was  a  completely  executed  contract  so  far 
as  regarded  the  service." 

In  a  recent  English  case,^  the  plaintiff,  who  had  sued  upon  the 
same  cause  of  action  in  a  former  trial,  and  had  there  confessed  a 
plea  of  the  defendant,  when  he  might  have  replied,  avoiding  it, 
was  held  estopped  to  sue  again  and  rely  upon  the  fact  which  he 
might  have  used  by  way  of  replication  in  the  former  action. 

Mr.  Baron  Bramwell  said  that  it  was  his  opinion  —  and  upon 
this  point  the  court  were  agreed  —  that  the  matter  was  res  judi- 
cata as  to  everything  which  might  have  been  controverted  at  the 
time  the  plaintiff  made  the  confession.  He  was  also  of  opinion 
—  but  upon  this  point  there  was  some  diversity  —  that  if  new  cir- 
cumstances had  arisen,  a  fresh  action  might  have  been  brought. 
And  he  said  if,  as  in  this  case,  there  was. a  release  operative  at  the 
time  of  the  plea,  but  which  had  become  defeasible  by  something 
occurring  subsequently,  a  confession  of  the  plea  would  not  be  res 
judicata  as  to  the  matter  afterwards  arising.  And  of  this  opinion 
was  Mr.  Justice  Blackburn.^ 

In  regard  to  the  matter  of  form,  the  following  plea  was  held 
good  in  a  recent  case.*  The  declaration  was  for  an  injury  to  the 
plaintiff's  reversion ;  and  the  defendant,  inter  alia,  pleaded  that 
the  plaintiff  ought  not  to  be  permitted  to  implead  the  defendant  in 
respect  of  the  causes  of  action  in  the  first  count  alleged,  because 
he  said  that,  after  the  accruing  of  the  causes  of  action  in  the  first 
count  alleged,  and  after  the  passing  of  the  Chancery  Regulation 
Act,  the  plaintiff  commenced  his  suit  and  filed  his  bill  in  the  High 
Court  of  Chancery  against  the  defendant,   and  impleaded  the 

1  11  Ad.  &E.  798.  »  Martin,  B.,e<»!fra.  See  ante,  pp.  96-1 12. 

"^  Newington  v.  Levy,  Law  E.  5  C.  P.        "  Langmead  v.  Maple,  18  Conn.  B.  N.  S. 
607 ;  affirmed.  Law  B.  6  C.  P.  180  (1870).     255  (1865). 
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defendant  therein  for  the  very  same  rights,  claims,  and  causes  of 
action  as  in  the  said  first  count  alleged ;  and  such  -proceedings 
were  thereupon  had  in  the  said  suit,  that,  before  the  commencement 
of  this  suit,  the  said  Court  of  Chancery  determined  the  same 
alleged  causes  of  action  in  favor  of  the  defendant,  and  gave  judg- 
ment, and  decreed  in  respect  thereof  in  favor  of  the  defendant ; 
and  the  said  judgment  and  decree  still  remained  in  force. 

The  objection  to  the  plea  was,  that  it  was  not  specific  enough  in 
the  statement  of  the  issue  in  the  trial  in  chancery.  Counsel  con- 
tended that  it  was  necessary  to  show  that  the  matter  did  in  fact 
come  in  issue,  and  that  it  was  not  enough  to  show  that  it  might 
have  come  in  issue,  as  they  said  was  the  case  with  the  plea  in 
question. 

Willes,  J.,  said  that  at  first  he  had  been  disposed  to  think  the 
plea  bad.  It  was  not  sufficient  to  constitute  res  judicata  that  the 
matter  has  been  determined ;  it  must  appear  that  the  matter  had 
been  controverted  as  well  as  determined  upon.  "  Looking  at  the 
pleas,"  he  proceeded  to  say,  "  it  seemed  to  me  that  probably  the 
Court  of  Chancery  may  not  have  dismissed  the  plaintiff's  bill  on 
the  merits,  but,  judging  upon  equitable  grounds,  may  have  consid- 
ered it  not  to  be  a  case  for  an  injunction,  and  may  have  declined 
to  go  into  the  question  whether  the  plaintiff"  had  any  legal  right 
or  not.  It  may  have  been  unnecessary  to  go  into  that,  except  for 
the  amount  of  damages.  Therefore  the  Court  of  Chancery  may 
have  given  the  go-by  to  the  right  now  asserted  by  the  plaintiff". 
But,  as  the  plea  alleges  that  the  Court  of  Chancery  determined 
the  same  alleged  causes  of  action,  I  think  we  are  bound  to  assume 
it  to  mean  that  the  court  decided  upon  the  legal  merits  against 
any  right  of  action  in  the  plaintiff"  in  respect  of  those  causes  ;  and, 
as  the  court  had  jurisdiction,  it  might  have  made  a  final  end  of 
the  matter.  I  can  quite  conceive  that  the  first  view  may  be  the 
proper  one  to  take  on  the  evidence  given.  It  may  appear  that  the 
decree  was  iipon  the  face  of  it  final,  and,  either  on  the  face  of 
the  decree,  or  on  the  evidence,  if  admissible,  that  the  dismissal 
of  the  plaintiff''s  bill  proceeded  upon  grounds  peculiar  to  the  Court 
of  Chancery,  and  that  this  matter  was  not  disposed  of.  But  on 
looking  at  the  plea,  for  the  reasons  mentioned,  I  think  I  must  as- 
sume that  the  Court  of  Chancery  did  dispose  of  the  legal  merits, 
and  that  the  plaintiff"  has  no  right  ta  ask  this  court  to  come  to  a 
diff"erent  decision  on  the  same  matter." 
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The  case  shows  the  importance  of  pleading  the  issue  carefully 
and  definitively,  or,  where  special  pleading  has  been  abolished,  the 
importance  of  strict  proof  that  the  precise  matter  has  been  contro- 
verted and  determined.^ 

In  respect  to  judgments  of  foreign  countries,  a  plea  of  judgment 
recovered  in  a  foreign  nation  must  show  that  the  court  had  juris- 
diction, and  that  the  judgment  was  final  and  conclusive  when 
rendered.^  And  in  the  case  of  an  action  upon  a  foreign  judgment, 
the  declaration  should  set  out  the  same  facts.^ 

As  to  judgments  of  the  sister  American  States,  the  same  pre- 
sumptions, according  to  the  better  authorities,  will  be  made  in 
favor  of  the  record  as  in  the  State  in  which  the  judgment  was 
rendered;*  and  it  would  seem  to  follow  that  the  same  rules  of 
pleading  should  prevail  in  both  cases.  It  has  been  held  in  a  late 
case,^  in  an  action  upon  a  judgment  rendered  in  another  State, 
which  would  have  been  invalid  by  the  law  of  the  State  in  which 
it  was  sought  to  be  enforced,  that  it  must  be  shown  that  the 
judgment  was  valid  when  rendered.  But  whether  it  was  neces- 
sary that  this  fact  should  be  alleged  in  the  declaration  was  not 
stated. 

In  the  case  of  judgments  of  inferior  courts,  as  there  are  no 
presumptions  in  their  favor,  the  jurisdiction  must  be  proved ;  and 
this  is  true  as  well  of  domestic  as  of  foreign  judgments.® 

3.  Estoppel  hy  Deed. 

Questions  peculiarly  of  pleading  and  practice,  in  relation  to 
estoppels  by  deed,  have  not  arisen  so  often  as  in  the  other  divisions 
of  the  subject,  and  we  are  unable  to  present  the  subject,  as  we 
should  prefer  to  do,  by  the  cases.  The  following  are  the  most 
important  matters. 

Proof  that  the  deed  is  not  valid  will  remove  any  estoppel  that 
might  otherwise  exist,''  unless  its  invalidity  is  the  result  of  some 

1  Judgment  on  a  finding  "that  a  strip        ^  ^^^^  pp_  21  g,  220  et  seq. 
of  land  sixty  feet  wide,  running  through  "        '  lb. 
a  certain  block,  was  dedicated  and  accepted        *  Ante,  pp.  223-237. 
as  a  street,  and  "  that  there  was  no  attempt        ^  Crafts  v.  Clark,  31  Iowa,  77  (1870). 
hy  the  authorities  to  encroach  on  any  other        "  Ante,  pp.  1 51,  264 ;  Cole  v.  Stone,  Hill 

than  the  sixty-foot  strip,"  was  held  con-  &  D.  360 ;  Thomas  v.  Robinson,  3  Wend, 

elusive    against  a  municipal  corporation  267. 
claiming  any  other  part  of  the  block  as  a        '  Ante,  p.  283. 
street,  in  Ballard  v.  Appleton,  26  Wis.  67. 
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defect  peculiarly  within  the  knowledge  of  the  party  who  executed 
it,  notice  of  which  cannot  justly  be  imputed  to  the  other  party  .^ 

The  deed  does  not  have  the  effect  of  an  estoppel  in  collateral 
actions.^  Therefore,  if  a  party  bring  trespass  quare  clausum  fregit, 
and  the  defendant  plead  as  an  estoppel  a  deed  made  between  the 
parties  as  to  other  premises,  in  whiph  it  is  recited  that  the  premises 
whereon  the  trespass  alleged  was  committed  belonged  to  the 
defendant,  the  plea  will  be  bad  on  demurrer.' 

There  is  no  estoppel  against  a  grantee  in  a  deed-poll,  except  in 
the  case  of  leases.*  So  if  a  deed  be  encountered  by  another  instru- 
ment of  the  same  rank,  between  the  parties,  and  incon^stent  with 
the  former,  the  estoppel  is  removed ;  *  and  the  same  is  true  if  other 
matters  appear  in  the  deed  which  explain,  modify,  or  contradict 
the  recital  alleged  as  an  estoppel.® 

An  estoppel  cannot  be  alleged  of  a  general  and  indefinite  re- 
cital,''  or  of  a  recital  of  an  immaterial  fact,®  but  only  of  a  particular 
specific  recital. 

Evidence  is  inadmissible,  according  to  the  weight  of  authority, 
to  show  that  one  who  by  a  deed  has  professed  to  assume  a  cer- 
tain relation  and  liability  in  fact  intended  to  assume  a  different 
liability.9 

If  a  party  owning  a  particular  estate  make  a  lease  of  it  for  a 
term  of  years  and  before  the  term  expires  acquire  the  reversion, 
he  may  then  show  that  at  the  time  of  making  the  lease  he  owned 
only  a  particular  estate,  which  has  since  expired,  and  thereby 
avoid  his  own  lease. i**  But  he  will  not  be  permitted  to  show,  in 
any  case,  that  no  interest  passed,  for  that  would  be  to  contradict 
his  deed." 

A  party  who  executes  a  deed  of  all  his  right,  title,  and  interest 
in  real  estate,  with  warranty,  conveys  only  his  present  interest, 
and  he  may  set  up  any  after-acquired  title  which  he  may  acquire ;  ^^ 
but  not  if  the  warranty  extend  to  future  interests.^'  And  if  the 
grantor  sets  forth  on  the  face  of  the  instrument,  by  way  of  recital 
or  averment,  that  he  is  seized  of  a  particular  estate  iu  the  land, 

»  4mfe,  pp.  461-466.  '' Ante, -p.  295. 

"  Atite,  p.  286.  8  Ante,  pp.  312  et  seq. 

'  See  Carpenter  v.  Buller,  8  Mees.  &        ^  Ante,  pp.  319-321. 

"W.  209.  M  Ante,  p.  331. 

*'  Ante,  pp.  289,  372.  n  Ante,  p.  327. 

6  Arae,  p.  293.  12  Blanchard  v.  Brooks,  12  Pick.  47. 

«  lb.  18  Ante,  pp.  335  et  seq. 
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and  the  deed  professes  to  convey  it,  evidence  will  never  be  received 
to  show  that  he  was  not  so  seized  at  the  time  the  conveyance  was 
executed.^ 

4.  Estoppel  in  Pais. 

To  establish  an  estoppel  in  pais  by  conduct,  it  is  held  that  it 
must  be  shown :  1.  That  the  party  sought  to  be  estopped  has 
made  an  admission  or  done  an  act  with  the  intention  of  influen- 
cing the  conduct  of  another,  or  that  he  had  reason  to  believe,  as 
a  man  of  ordinary  prudence,  would  influence  his  conduct,  incon- 
sistent with  the  evidence  he  proposed  to  give,^  or  the  title  he  pro- 
poses to  set  up.  2.  That  the  other  party  has  acted  upon,  or  been 
influenced  by,  such  act  or  declaration.  3.  That  the  party  will  be 
prejudiced  by  allowing  the  truth  of  the  admission  to  be  disproved.^ 
And  whether  the  conduct  proved  will  work  an  estoppel  is  a  ques- 
tion of  law  for  the  court  to  determine.* 

In  Piatt  V.  Squire,^  it  appeared  that  Piatt,  a  mortgagee  of  the 
land  in  question,  represented  to  a  third  person,  under  whom  the 
defendant  claimed,  that  the  debt  for  which  the  mortgage  was  given 
had  been  paid  and  satisfied,  and  that  the  third  person  was  induced, 
by  reason  of  the  statement,  to  relinquish  an  attachment  of  the 
mortgagor's  goods,  and  to  take  a  mortgage  of  the  same  land  to 
secure  the  debt.  It  was  held  that  the  mortgage  under  which  the 
defendant  claimed  should  take  priority  over  that  given  to  Piatt ;  ® 
and  this,  too,  though  Piatt's  mortgage  was  on  record  at  the  time  of 
his  misrepresentations. 

Upon  the  last  point  the  court  said :  "  Nor  is  it  any  objection 
that  the  title  of  Piatt  was  by  a  recorded  deed.  It  is  true  that 
title  by  mortgage  deed  cannot  be  released  by  parol.  But  although 
the  legal  title  might  exist  as  a  paper  title,  the  party  may  not  be 
able  to  enforce  it,  or  render  it  effectual.  This  species  of  defence, 
when  offered  to  control  written  conveyances  or  title-deeds,  is  no 
more  obnoxious  to  the  objection  of  permitting  oral  evidence  to 
control  written  than  exists  in  the  ordinary  cases  of  setting  aside 
conveyances  for  fraud  upon  oral  proof." 

1  Ante,  p.  347.                                       .  a  more  fall  statement  of  the  elements  of 

^  Bigelow  V.  Woodward,  15  Gray,  560 ;  this  estoppel,  see  ante,  p.  480. 

Mason  v.  Bair,  33  Dl.  194.  *  Manning  v.  Cogan,  49  N.  H.  331. 

'  Brown  «.  Brown,  30  N.  Y.  519,  541 ;  ^  12  Met.  494. 

Plumb  V.  Cattaraugus  Mutual  Ins.  Co.,  IS  '  Fay  v.  Valentine,  12  Pick.  40 ;  Dewey 

N.  Y.  392 ;  Dezell  v.  Odell,  3  Hill,  21 5.  For  «.  Field,  4  Met.  381 . 
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In  Pavill  V.  Roberts,^  the  plaintiff  brought  an  action  for  the  pur- 
pose of  procuring  title  to  a  farm  which  he  had  purchased  of  the 
executor  of  John  Roberts,  of  whom  the  defendants  were  heirs. 
The  land  had  been  sold  and  paid  for  under  an  order  of  court,  and 
improvements  had  been  made  by  the  plaintiff,  when  it  was  discov- 
ered that  the  court  had  no  authority  to  grant  the  order  for  the 
conveyance  of  the  land.  The  plaintiff  now  sought  to  enforce  a 
remedy  against  the  heirs  at  law,  and  to  compel  a  conveyance,  on 
the  ground  that  the  executor  acted  with  the  consent  and  appro- 
bation of  the  heirs,  and  that  they  encouraged  the  sale.  It  was 
held  that  the  plaintiff  was  entitled  to  his  remedy. 

In  Jones  v.  Cowles,^  a  bill  was  filed  in  chancery  to  restrain 
Cowles  from  asserting  the  legal  title  to  certain  lands,  alleged  to 
have  been  sold  to  one  Ware,  under  whom  the  plaintiff  claimed, 
on  the  ground  that  he  had  placed  himself  in  a  position  which 
estopped  him  from  asserting  such  title  against  the  plaintiff.  The 
charge  was  that  the  plaintiff's  grantor,  Arnold  Scales,  purchased 
the  lands  in  question  of  Ware  for  the  sum  of  $4,000,  for  which 
notes  were  given  and  a  bond  for  title  received.  The  bill  then  pro- 
ceeded as  follows :  "  Your  orator  further  saith  that  he  is  advised 
and  believes  that  before  the  said  contract  of  purchase  was  consum- 
mated, the  said  Thomas  M.  Cowles,  in  whom  was  the  legal  title, 
as  your  orator  is  informed,  said  to  the  said  Arnold  Scales  and 
Robert  J.  Ware,  that  the  said  Ware  might  sell  the  said  lands  to 
the  said  Scales,  and  that  he  (the  said  Cowles)  would  look  to  the 
said  Ware  for  the  payment  of  the  same  ;  and  that  the  said  Cowles 
in  fact  stood  by  and  gave  his  assent,  as  he  believes,  to  the  sale  of 
said  lands  by  the  said  Ware  to  the  said  Scales,  he  having  been 
advised  at  the  time  that  a  contract  had  been  agreed  upon,  which 
was  to  become  effectual  if  he  (Cowles)  should  approve  or  sanc- 
tion the  sale,  which  he  did  do."  The  bill  then  stated  that  Scales 
had  been  induced,  by  the  statement  made  by  Cowles,  to  enter 
upon  and  purchase  the  land  ;  that  Seales  sold  to  the  plaintiff,  and 
that  the  plaintiff  made  the  purchase,  and  made  valuable  improve- 
ments on  the  land,  on  the  faith  of  the  assent  of  Cowles  to  the 
sale  by  Ware.     The  bill  was  dismissed. 

Mr.  Justice  Goldthwaite,  in  delivering  judgment,  now  said  : 
"  It  will  be  seen  from  the  statement  we  have  made  of  the  bill,^ 

1  3  Lans.  14.  ^  From  which  the  above  statement  is 

'  26  Ala.  612.  token. 
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that  the  equity  of  the  appellant  rests  entirely  upon  the  conduct  of. 
Cowles  in  giving  his  assent  to  the  sale  by  Ware  to  Scales ;  and 
hence  it  is  necessary  that  the  fact  should  be  clearly  charged  in 
the  bill.  But  the  bill  is  defective  in  this,  as  the  fact  of  the  assent 
is  not  charged  at  all.  The  allegation,  as  will  be  seen  from  the 
extract  we  have  made,  simply  is  that  the  complainant  was  advised 
and  believed  that  such  assent  had  been  given,  and  this  is  not 
enough.^  If  the  allegation  we  have  referred  to  is  struck  out,  there 
is  no  other  which  would  create  any  estoppel  on  the  part  of  Cowles. 
But  if  the  fact  which  we  suppose  was  intended  to  be  charged  had 
been  charged  with  sufficient  certainty,  we  think  the  injunction 
was  properly  dissolved  on  the  answer  of  Cowles.  In  this  aspect, 
the  facts  out  of  which  the  supposed  equity  of  the  appellant  arises 
are  that  there  was  a  contract  between  Ware  and  Scales  for  the 
sale  of  the  land,  which  was  to  become  eflfectual  if  Cowles,  who 
had  the  legal  title,  should  approve  and  sanction  the  sale ;  that 
Cowles,  on  being,  advised  of  the  contract,  gave  his  assent  to  the 
sale,  and  said  that  he  would  look  to  Ware  for  the  purchase-money ; 
and  that  Scales  and  the  appellant  acted  upon  the  assent  thus 
given,  and  the  statement  thus  made.  Cowles,  in  answering  in 
relation  to  this  matter,  states  that  in  the  fall  of  1849  he  had 
agreed  verbally  to  sell  the  land  to  Ware  for  twelve  hundred  and 
fifty  dollars,  one  half  to  be  paid  on  the  1st  of  January,  1850, 
and  the  other  half  in  January,  1851 ;  and  that  afterwards,  Scales 
being  in  treaty  for  the.  purchase  of  the  land  from  Ware,  they 
called  on  him,  and  inquired  if  he  recognized  the  validity  of  the 
verbal  contract,  —  considered  it  a  binding  one,  and  was  willing 
that  Ware  should  sell  the  land  to  Seales  ;  and  that  he  replied  that 
he  did  recognize  the  validity  of  the  verbal  contract,  regarded  it 
as  a  binding  one,  was  willing  that  Ware  should  sell  the  land  to 
Seales,  and  that  he  would  look  to  the  former  for  the  purchase- 
money  ;  and  he  denies,  expressly,  that  he  on  any  other  occasion 
made  use  of  such  language,  or  that  he  thereby  intended  to  sur- 
render any  right  to  look  to  the  land  as  a  security  for  the  purchase- 
money  due  to  him  from  Ware,  or  that  it  was  his  intention  to  do 
more  than  recognize  the  validity  of  the  verbal  sale  made  by  him 
to  Ware.  Taking  the  answer  of  Cowles  as  true  in  relation  to  this 
matter,  to  which  it  is  in  response,  the  case  is  brought  directly 

1  See  Bead  v.  "Walker,  18  Ala.  323 ;  McDoweU  v.  Graham,  3  Dana,  73. 
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within  the  influence  of  "Ware  v.  Cowles.^  Cowles  had  the  right  to 
look  to  Ware,  as  well  as  to  the  land,  for  the  payment  of  the  pur- 
chase-money ;  and  unless  it  clearly  appeared  from  his  statements 
that  he  intended  to  relinquish  his  lien  upon  the  land,  no  one  had 
a  right  to  give  that  interpretation  to  them.  The  law  will  not 
create  an  estoppel  by  argument  or  inference.  The  sanction  of  the 
sale  by  Ware  we  regard  as  amounting  to  no  more  than  the  recog- 
nition of  his  verbal  contract.     It  was  the  same  as  if  he  had  said, 

1  have  sold  to  Ware,  keeping  the  title  in  myself,  and  he  may  sell 
to  whom  he  pleases.  We  say  that  this  was  the  effect,  because 
SeaJes  knew  that  Cowles  retained  the  title.  Surely  there  was 
nothing  in  this  from  which  it  could  reasonably  be  inferred  that 
Cowles  intended  to  part  with  his  lien.  But  he  went  further,  and 
said  that  he  would  look  to  Ware  for  the  purchase-money.  Taking 
all  the  circumstances  into  consideration,  we  cannot  say  with  any 
certainty  that  by  this  he  meant  that  he  would  look  to  Ware  alone. 
We  should  rather  suppose  that  his  meaning  was,  that  although  the 
sale  was  a  verbal  one  merely,  yet  he  recognized  it  as  binding,  and 
should  look  to  Ware,  to  whom  he  had  sold,  to  pay  the  purchase- 
money.  This,  we  think,  is  a  more  reasonable  inference  than  to 
suppose  he  intended,  without  any  inducement,  to  give  up  a  sub- 
stantial right.  The  law  forbids  us,  in  doubtful  cases,  to  give  such 
a  construction  to  language  in  order  to  raise  an  estoppel." 

It  has  been  held  that  the  doctrine  of  estoppel  by  conduct,  where 
the  subject  of  the  representation  is  real  estate,  or  property  which 
can  only  be  passed  by  deed,  is  not  available  in  a  suit  at  law.^  The 
case  first  cited  was  an  action  of  ejectment.  The  plaintiff  being  seized 
in  fee  of  the  land  in  controversy,  sold  it  to  one  Bird,  and  gave  bond 
to  make  title  on  payment  of  the  purchase-money,  secured  by  the 
purchaser's  notes.  One  of  these  notes  the  plaintiff  indorsed  to  the 
defendant,  who  obtained  judgment  upon  it  against  the  purchaser, 
who  was  in  possession  of  the  land,  and,  Under  the  instructions  of 
the  plaintiff,  had  the  execution  levied  on  the  land,  and  at  the  plain- 
tiff's request  purchased  it.  Afterwards  the  plaintiff  paid  the 
residue  of  the  notes  which  he  had  indorsed,  and  filed  a  bill  in 
chancery  against  the  purchaser,  Bird,  and  had  the  land  sold  in 

1  24  Ala.  446.  163 ;  Blake  v.  Fash,  44  III.  302 ;  Mills  v. 

"  Doe  d.  McPherson  v.  "Walters,  16  Ala.  Graves,  38  111.  455 ;  Swicku.  Sears,  1  Hill, 

714;  Smith «.Mundy,  18  Ala.  182;  Hamlin  17;  Delaplaine  v.  Hitchcock,  6  Hill,  14. 

V.  Hamlin,  19  Maine,  141 ;  Knight  v.  Wall,  See  Heard  v.  Hall,  16  Pick.  460 ;  Foster  v. 

2  Dev.  &  B.  125 ;  West  v.  Tilghman,  9  Ired.  Bigelow,  24  Iowa,  379. 
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payment  of  the  purchase-money.  The  defendant  was  not  a  party 
to  these  proceedings.  The  plaintifiF  became  the  purchaser  at  the 
sale  under  the  decree,  and  now  brought  the  present  action  to 
recover  the  land.  Upon  this  evidence,  the  court  below  instructed 
the  jury  that  the  plaintiff  was  estopped  to  assert  his  title  against 
the  defendant ;  but  this  judgment  was  reversed  by  the  Supreme 
Court. 

The  point  is  important,  and  we  quote  extensively  from  the 
opinion  of  the  court.  Dargan,  C.  J. :  "  The  plaintiff  was  seized  in 
fee  of  the  premises,  and  he  has  executed  no  deed  by  which  he  has 
transferred  the  title  to  another.  This  is  admitted  ;  but  it  is  con- 
tended that  the  conduct  of  the  plaintiff,  in  directing  the  levy  to 
be  made  on  the  land,  as  the  property  of  Bird,  the  purchaser,  who 
held  his  bond  for  title,  and  requesting  the  defendant  to  buy,  estops 
him  from  asserting  his  legal  title,  more  especially  as  the  amount 
bid  at  the  sheriff's  sale  by  the  defendant  extinguished,  to  that 
extent,  the  liability  of  the  plaintiff  as  the  indorser  of  the  note  of 
Bird  to  him.  If  any  one  having  the  title  to  land  induce  another 
to  purchase  it  from  one  who  has  no  title,  it  is  very  certain  that 
the  legal  owner  cannot  be  permitted  afterwards  to  assert  his  title 
and  defeat  the  purchaser.^  But  the  question  is,  In  what  forum 
shall  the  purchaser  defend  himself?  Can  he  defend  at  law,  or 
must  he  resort  to  equity  for  protection  ? 

"  If  the  defendant  had  been  the  purchaser  from  the  plaintiff, 
had  he  paid  the  full  price  of  the  land  under  the  promise  that  the 
plaintiff  would  forthwith  make  him  titles,  —  if  this  promise  had 
been  made  with  a  fraudulent  intent  on  the  part  of  the  plaintiff  to 
obtain  the  purchase-money,  and  then  assert  his  legal  title,  yet  the 
defendant  could  not  defend  himself  at  law  against  the  legal  title, 
and  would  be  compelled  to  resort  to  a  court  of  equity  for  pro- 
tection. If  a  court  of  law  could  not  protect  the  defendant  in  the 
case  supposed,  I  do  not  see  how  it  could  if  the  plaintiff,  having 
the  legal  title,  fraudulently  induced  the  defendant  to  purchase  at 
sheriff's  sale  under  an  execution  against  one  who  had  no  title  that 
could  be  sold.  The  title  to  land  can  pass  only  by  deed ;  and  an 
estoppel  at  law,  which  works  a  divestiture  of  title,  can  be  created, 
in  my  opinion,  only  by  as  high  evidence.  I  have  looked  with 
some  care  into  the  English  cases,  but  I  have  not  found  one  in 
which  a  plaintiff  at  law  was  held  to  be  bound  by  a  parol  estoppel, 

1  Sagden,  Vendors,  262. 
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•when  the  subject-matter  was  such  that  the  title  could  pass  only  by 
deed.  If  the  title  could  pass  by  delivery  or  by  parol,  then  a  party 
shall  be  bound  by  a  parol  estoppel,  and  cannot  be  permitted,  after 
he  has  induced  a  party  to  act  upon  a  supposed  state  of  facts,  to 
show  that  these  facts  are  untrue,  to  the  prejudice  of  him  who  has 
acted  on  his  representations.^  In  the  case  of  Hamlin  v.  Hamlin  ,2 
it  is  said  that  '  no  verbal  agreement  respecting  land  can  create  an 
estoppel  at  law,  for  the  title  to  land  can  pass  only  by  deed,  and  no 
man  can  be  barred  of  his  right  to  land  by  way  of  estoppel,  unless 
by  record  or  deed.'  In  North  Carolina,  the  title  to  slaves  can  only 
pass  by  instrument  in  writing ;  and  in  the  case  of  Knight  v.  "Wall  ^ 
it  was  decided  that  title  to  slaves  could  not  be  made  out  at  law  by 
a  parol  estoppel ;  and  if  fraud  had  been  practised  on  the  party,  he 
must  seek  redress  in  equity,  but  that  such  fraud  could  not  at  law 
convey  to  him  the  legal  title.  The  cases  of  Boiling  v.  Petersburg,* 
Heard  v.  Hall,^  Marshall  v.  Pierce,^  and  Hamlin  v.  Hamlin,'^  seem 
also  to  recognize  the  doctrine  that  the  owner,  at  law,  is  not  estopped 
from  asserting  his  legal  title  to  the  land  by  a  fraud  committed  by 
him  on  the  defendant,  and  who,  in  consequence  of  the  fraudulent 
acts  of  the  plaintiiT,  has  been  induced  to  buy  from  one  who  had  no 
title.  I  admit  that  cases  may  be  found  in  the  reports  of  some  of 
the  States  of  the  Union  that  seem  to  countenance  a  contrary  doc- 
trine. But  when  we  reflect  that  a  court  of  law  can  look  only  to  • 
the  legal  title,  and  that  the  legal  title  to  land  cannot  pass  by  parol 
in  this  State,  it  is  difficult  to  perceive  how  a  plaintiff  at  law  shall 
be  estopped  from  asserting  his  title  merely  because  of  his  frau- 
dulent acts  or  conduct,  which  render  it  inequitable  or  unjust  for 
him  to  assert.  If  a  court  of  law,  because  of  such  conduct  or  acts, 
should  stop  short  and  refuse  to  give  effect  to  the  legal  title,  would 
it  not  be  on  account  of  the  equities  of  the  defendant  ?  Yet  we 
know  that  a  court  of  law  will  not  look  to  or  consider  the  equity  of 
a  party  in  opposition  to  the  legal  title  of  the  other.  The  better 
course,  in  my  opinion,  is  to  pursue  the  well-settled  rule  of  law,  and 
to  permit  the  legal  title  to  prevail  at  law,  regardless  of  the  equity 
the  opposite  party  may  have,  and  leave  him  to  enforce  his  equita- 

1  Pickard  v.  Sears,  6  Ad.  &  B.  469 ;  *  3  Band.  563. 
Heanew.Eogers,  9Bam.  &C.  577;  Graves  *  16  Pick.  460. 
V.  Key,  3  Barn.  &  Aid.  318.  =  12  N.  H.  127. 

2  19  Maine,  141.  '  19  Maine,  141. 
s  2  Dev.  &  B.  125. 
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ble  rights  in  a  court  of  chancery,  which  has  power  not  only  to 
arrest  or  enjoin  the  suit  at  law,  but  also  to  decree  a  conveyance  of 
the  legal  title  to  him  who  in  equity  is  entitled  to  it."  ^ 

The  learned  chief  justice,  referring  to  the  cases  of  parol  dedi- 
cation, said  that  they  were  not  in  point,  by  reason  of  the  charac- 
ter of  the  grantee,  the  public,  who  was  intended  to  be  benefited 
by  the  act. 

Laying  out  of  view  the  question  whether  the  facts  in  this  case, 
other  objections  aside,  were  sufficient  to  raise  an  estoppel,  —  which 
seems  doubtful,  —  and  assuming  that  they  were  sufficient,  we 
cannot  but  think  that  the  learned  court  took  an  erroneous  view  of 
the  case.  The  infirmity  of  the  argument  lies  in  the  assumption 
of  the  court  that  to  allow  the  estoppel  would  be  to  pass  a  title  by 
parol ;  but  we  submit  that  this  would  not  be  the  effect  of  such  a 
ruling.  We  have  seen  that  even  in  the  case  of  estoppels  by  deed 
there  is  no  actual  transmission  of  title  (with  some  possible  excep- 
tions) in  our  modern  conveyances  with  warranty,  in  respect  to  after- 
acquired  interests.  The  principle  of  estoppel,  unlike  the  estoppel 
of  the  early  common  law,  is  nothing  more  than  that  of  rebutter. 
The  grantor  is  estopped,  on  the  principle  of  preventing  a  cir- 
cuity of  action,  to  claim  the  land  under  an  interest  subsequently 
acquired.^ 

The  principle  we  conceive  to  be  the  same  in  the  case  of  the  parol 
estoppel.  There  is  no  transmission  of  title,^  —  the  Statute  of 
Frauds  would  prevent  this,  if  nothing  else  would ;  but  the  party 
who  has  made  the  representation  is  simply  precluded  from  deny- 
ing the  truth  of  his  representation ;  and,  it  would  seem,  in  order 
to  prevent  circuity  of  suit.  If  he  were  to  be  permitted  to  contra- 
dict his  representations,  and  to  show  that  they  were  false  and 
fraudulent,  and  recover  the  land,  the  other  party  would  then  be 
entitled  to  an  action  against  him  for  the  deceit. 

The  court  speak  of  the  estoppel  as  an  equity,  and  say  that  a 
court  of  law  cannot  consider  the  equities  of  the  defendant  as 
against  the  plaintiff's  legal  title.  But  we  conceive  that  the  term 
"  equity,"  if  proper  at  all,  means  merely  "  defence,"  as  in  nego- 
tiable paper,  and  not  an  interest  in  the  property.  The  estoppel  is 
simply  a  preclusion  upon  the  one  party  to  assert  his  title  against 

1  See  also  Warner  v.  Middlesex  Mutual  '  But  see  McCaa  v.  Woolf,  42  Ala. 
Assur.  Co.,  21  Conn.  444.  389. 

^  Arde,  pp.  35.^  et  seq. 
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the  other  ;  hut  no  douht  the  party  estopped  may  assert  it  against 
third  persons. 

The  distinction  which  the  court  allude  to,  in  order  to  show  that 
cases  of  dedication  are  inapplicable,  seems  to  us  unsound.  What 
difference  it  can  make  with  the  case,  that  the  grantee  is.  the  public, 
it  is  difficult  to  understand.  How  can  the  public  have  a  better 
claim  to  an  estoppel  than  an  individual  ?  We  think  the  case  of 
dedication  precisely  applicable,  not  because  the  estoppel  has  oper-. 
ated  as  an  actual  transmission  of  title  to  the  public  before  the 
Statute  of  Limitations  has  affected  the  case,  but  because  it  would 
be  unjust  for  the  party  to  assert  his  title  after  the  public  have 
proceeded  to  acquire  rights  on  the  faith  of  the  dedication.  True-, 
a  subsequent  grantee,  could  not  in  this  case  take  the  property  free 
from  the  estoppel ;  but  this,  we  conceive,  is  because  he  has  notice 
of  the  state  of  the  title,  and  not  because  the  title  has  passed  out 
of  the  grantor. 

This  position  is  supported  by  authority.^  In  Connecticut  the 
Supreme  Court,  in  the  case  first  cited,  have  said,  in  reference  to 
the  position  that  a  parol  estoppel  cannot  prevail  in  the  case  of  real 
estate  :  "  This  certainly  is  not  the  common  law.  Littleton  says : 
'  And  so  a  man  can  see  one  thing  in  this  case,  that  a  man  shall  be 
estopped  by  matter  in  fact,  though  there  be  no  writing  by  deed, 
indenture,  or  otherwise ' ;  and  Lord  Coke,  commenting  thereon, 
gives  as  an  instance  of  estoppel  by  matter  in  fact  this  very  case  of 
partition  .2  And  such  an  award  [one  by  parol]  has  in  England 
been  held  sufficient  to  estop  a  party  against  whom  ejectment  was 
brought  from  setting  up  his  title."  ^ 

The  Supreme  Court  of  Alabama  say :  "  We  understand  the 
general  rule  to  be  well  settled  that  where  one  knowingly  suffers 
'  another,  in  his  presence,  to  purchase  property  to  which  he  has  a 
claim  or  title,  which  he  wilfully  conceals,  he  will  be  deemed, 
under  such  circumstances,  to  have  waived  his  claim,  and  will  not 
afterwards  be  permitted  to  assert  it  against  the  purchaser  or  his 
privies ;  *  and  this  principle  may  be  asserted  in  relation  to  personal 

1  Brown  0.   Wheeler,   17   Conn.  345;  Vt.  245;  Smith  u.  Hall,  28  Vt.  364 ;  Shaw- 
Pool  w.  Lewis,  41  Ga.  162;  Burkhalter  w.  v.  Beebe,  35  Vt.  205;  Gove  v.  White,  23 
Edwards,  16  Ga.  593;  Davis  u.  Davis,  26  Wis.  282;   Mariner  w.  Milwaukee  &  St. 
Cal.  23 ;  McAfferty  v.  Conover,  7  Ohio  St.  Paul  R.  Co.,  26  Wis.  84. 
99 ;  Spears  v.  Walker,  1  Head,  166 ;  Dodge        ^  Coke  Litt.  356. 
17.  Stacy,  39  Vt.  558;  Halloran  v.  Whit-        ^  Doe  d.  Morris  v.  Eosser,  3  East,  15. 
comb,  43  Vt.  306 ;  Spiller  v.  Scribner,  36        *  Watson  v.  McLaren,  19  Wend.  557  ; 
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property.^ ....  The  reason  of  the  rule  is  founded  on  the  moral 
duty  which  devolves  upon  the  person  having  the  claim,  if  present, 
to  make  it  known  to  the  purchaser  ;  and  failing  to  assert  it  at  a 
time  when  common  honesty  required  him  to  do  so,  the  law  will 
not  allow  him  afterwards  to  insist  upon  it,  against  him  whose  pur- 
chase may  be  attributed  to  his  culpable  silence 

"  It  is,  however,  urged  by  the  counsel  for  the  plaintiff  in  error 
that  mere  silence  is  not  sufficient  to  authorize  the  application  of  the 
rule  ;  that  it  must  be  a  deceptive  silence,  and  that  the  proof  that 
it  is  so  lies  upon  the  purchaser.  It  is  unquestionably  true  that 
it  devolves  upon  the  purchaser  to  establish  the  fact  upon  which 
.  the  validity  of  his  own  title  depends  ;  and,  under  the  rule  which 
we  have  laid  down,  the  silence  of  a  person,  to  amount  to  the 
waiver  of  a  claim  on  his  part,  must  be  wilful ;  and  it  necessarily 
follows  that  the  character  of  the  silence  which  is  essential  to  inval- 
idate the  claim  set  up,  and  thus  render  his  own  title  good,  must 
be  established  by  the  purchaser.  But  this  character  requires  no 
positive  proof,  and  may  be  inferred  by  the  jury,  whenever  the  sur- 
rounding circumstances  are  such  as  to  warrant  the  belief  that  the 
silence  of  the  party  having  the  title  or  claim  to  the  property  was 
incompatible  with  innocence  of  intention  or  object."  ^ 

The  subject  of  election  is  illustrated  in  Dalton  v.  Whittem.^ 
This  was  an  action  of  trover  for  "  certain  goods  and  chattels,  to 
wit,  two  metal  counters,"  etc.  On  the  trial  it  appeared  that  the 
articles  referred  to  were  fixtures  attached  to  a  house,  of  wliich 
the  plaintiff  was  tenant  under  the  defendant,  and  that  they  had 
been  severed  in  a  distress  for  rent,  and  disposed  of.  For  the 
plaintiff  it  was  contended  that  the  fixtures  could  not  be  taken 
under  a  distress  for  rent.  Counsel  for  the  defendant,  admitting 
this,  contended  that  for  such  taking  trespass  was  the  proper 
remedy,  and  that  the  plaintiff  could  not  bring  trover  without 
waiving  the  tortious  severance,  and  treating  the  articles  as  chat- 
tels.    But  the  court  held  the  action  proper. 

"  The  defendants  cannot  say,"  said  Lord  Denman,  C;  J.,  "  that 
the  articles  which  they  have  distrained  for  rent  are  not  goods  and 
chattels.  They  say,  however,  that  if  the  articles  are  chattels,  the 
distress  is  lawful.     That  is  not  a  correct  view.     They  cannot  com- 

Bird  V.  Benton,   2  Dev.  179 ;   Storrs  u.  i  Heane  «.  Rogers,  9  Barn.  &  C.  586. 

Barker,  6  Johns.  Ch.  166  ;  Wendell  v.  "Van  ^  ggg  y^as  v.  Smith,  25  Wis.  310. 

llenssalaer,  1  Johns.  Ch.  354.     See  also  »  3  Q.  B.  961. 
ante,  pp.  501  et  seq. 
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mit  the  wrong  of  severing  the  fixtures  from  the  realty,  and  then 
take  advantage  of  such  wrong  and  treat  them  as  goods  and  chattels 
for  the  purpose  of  distress." 

The  position  of  Mr.  Justice  Coleridge  was,  in  substance,  thus 
stated :  The  plaintiff  says  that  the  articles  are  now  goods  and  chat- 
tels, and  therefore  trover  lies  ;  but  the  defendants  have  wrongfully 
made  them  such,  and  may  not  defend  their  distress  by  an  unlawful 
act.  It  was  like  the  case  of  money  had  and  received,  where  the 
plaintiff's  goods  had  been  wrongfully  taken  and  sold.  The  action, 
to  a  certain  extent,  assumed  the  legality  of  the  sale ;  but  still  the 
plaintiff  might  say  that  the  property  was  not  in  the  vendor. 

lu  an  action  for  deceit  against  a  tinner,  who  followed  the 
business  of  putting  tin  roofs  on  houses,  for  falsely  and  fraudulently 
representing  that  he  would  put  a  tin  roof  on  the  plaintiff's  house 
which  would  not  leak  for  twenty  years,  whereas  the  roof  did  leak 
within  two  years,  a  partial  payment  made  by  the  plaintiff,  after 
discovering  that  the  roof  leaked,  without  making  the  objection,  is 
a  circumstance  to  be  weighed  by  the  jury  in  determining  whether 
any  fraud  was  practised  by  the  defendant ;  but  it  cannot  operate 
as  an  estoppel  in  pais,  or  as  a  release  or  waiver  of  an  existing 
cause  of  action.^ 

The  rule  that  a  party  shall  not  dispute  the  validity  of  documents 
which  he  has  produced  or  has  been  required  to  inspect,  on  notice, 
at  the  trial,  seems  to  rest,  in  some  cases,  on  the  notion  of  prejudice 
to  the  other  side.  In  Doe  d.  Wright  v.  Smith,^  the  plaintiff  gave 
the  defendant  notice,  under  the  rules,  that  he  might  inspect  and 
would  be  required  to  admit  a  "  counterpart  of  lease."  The  in- 
strument produced,  though  indorsed  as  a  "  counterpart,"  was 
executed  as  a  lease ;  and  the  defendant  thereupon  objected  to 
receiving  it.    The  objection  was  overruled. 

"  It  is  also  said,"  Mr.  Justice  Coleridge  observed,  "  that  the  de- 
fendant is  not  proved  to  have  inspected  any  document  at  all ;  but 
he  is  not  competent  to  allege  this.  If,  having  opportunity  given, 
he  did  not  inspect,  he  stands  in  the  same  situation  as  if  he  had. 
The  instrument  in  question  was  indorsed  '  counterpart ' ;  if  he 
looked  at  it,  that  would  stare  him  in  the  face  ;  and  at  any  rate  he 
must  have  seen  the  paper  described  as  a  counterpart  in  the  plain- 
tiff's notice.  Then  was  he  not  bound  to  make  his  objection  at  the 
time  when  inspection  was  offered  ?    If  he  had  then  said,  I  cannot 

1  McGar  v.  Williams,  26  Ala  469.  ^  g  Ad.  &  E.  255. 
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admit  this  as  a  counterpart,  he  would  thereby  have  given  the 
opposite  party  notice  to  prove  that  there  was  an  original  properly 
stamped.  By  the  conduct  now  pursued,  he  has  lulled  asleep  the 
caution  of  that  party,  and  he  must  be  taken'  to  have  said,  I  agree 
to  admit  the  instrument  in  the  manner  in  which  you  have  de- 
scribed it.  It  is  asked  what  would  be  the  case  if  a  probate  were 
mentioned  in  the  notice,  and  nothing  produced  but  a  plain  paper. 
Such  a  paper  could  never  have  been  a  probate  at  all ;  it  manifestly 
wants  the  legal  authority  ;  but  the  instrument  here  produced  may 
have  been  a  counterpart,  and  would  not  cease  to  be  so  because  the 
landlord  signed  it.  There  is  no  similitude  between  the  case  sup- 
posed and  the  present.  This  is  a  case  in  which  we  may  say  that 
a  party,  having  consented  to  admit  the  execution  of  an  instru- 
ment in  a  particular  character,  shall  not  afterward  object  that 
the  instrument  has  not  that  character." 

So,  again,  in  the  case  of  Regina  v.  South  Holland.^  This  was 
an  application  for  a  certiorari  to  bring  up  an  inquisition  held  before 
a  compensation  jury,  on  the  grounds  of  improper  notice  and  im- 
proper and  inadequate  compensation.  The  application  was  refused 
for  reasons  stated  by  the  judges. 

■  Lord  Denman  said  that  the  ground  of  his  decision  was,  that  the 
party  had  rendered  himself  incompetent  to  make  the  objections. 
They  could  not  doubt  that  the  inquisition  would  have  been  free 
from  the  defect  of  notice  complained  of,  if  the  party  himself  had 
not  waived  the  notice,  and  requested  for  his  own  benefit  that  the 
inquiry  might  take  place  at  an  earlier  period  than  that  which  a 
regular  notice  would  have  assigned. 

As  to  the  objection  that  the  jury  had  awarded  a  smaller  com- 
pensation in  money,  he  said  this  was  open  to  the  same  objection ; 
for  thd  party  had  discussed  the  amount  of  the  estimate  on  the 
supposition  of  the  changes  proposed,  and  had  waived  his  right  to 
a  full  money  compensation. 

The  case  of  Regina  v.  Salop  ^  contains  another  instance  of  this 
sort  of  estoppel.  It  appeared  in  this  case  that  an  order  had 
been  made  adjudging  the  settlement  of  a  pauper  to  be  in  the  parish 
of  H. ;  whereupon  the  overseers  of  H.  gave  notice  of  an  appeal 
to  the  next  Borough  Sessions  for  S.  Both  parties  appeared  at  the 
trial  of  the  appeal,  and  it  was  decided  that  the  court  had  no  juris- 
diction, and  that  the  appeal  should  have  been  taken  to  the  County 

1  8  Ad,  &  E.  429.  2  4  El.  &  B.  257. 
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Sessions.  Having  decided  that  no  valid  notice  of  appeal  had  been 
given,  the  question  was  now  raised  in  the  Queen's  Bench,  on  a 
rule  for  a  mandamus,  whether,  in  the  original  notice  of  appeal,  the 
mention  of  the  Borough  Sessions  could  be  treated  as  surplusage ; 
and  it  was  held  that  it  covild  not. 

Lord  Campbell,  C.  J.,  said  that  counsel  had  succeeded  in  dis- 
tinguishing the  case  from  Regina  v.  Liverpool,^  on  which  the  court 
had  just  acted  in  Regina  v.  Buckinghamshire.^  In  Regina  v. 
Liverpool,  the  appellants,  having  given  a  notice  of  appeal,  in 
which,  by  mistake,  they  said  that  the  appeal  would  be  to  the 
County  Sessions,  had  discovered  their  error  before  any  step  had 
been  taken  in  consequence,  and  had  informed  the  other  side  that 
the  appeal  would  be  to  the  Borough  Sessions.  There  had,  there- 
fore, been  nothing  in  the  circumstances  of  that  case  to  preclude 
the  ./"espondents  from  saying,  as  they  had  done,  that  the  mention 
of  the  County  Sessions  was  mere  surplusage,  which  could  not 
mislead.  But  in  the  present  case,  the  respondents  had  given 
notice  of  appeal  to  the  Borough  Sessions,  and  had  then  appeared 
there.  They  treated  it  as  an  appeal  to  the  Borough  Sessions,  tried 
to  obtain  the  benefit  of  it  as  such,  and  were  defeated,  and  they 
could  not  now  be  allowed  to  say  that  the  mention  of  the  Borough 
Sessions  had  been  a  mistake,  and  that  the  intention  was  to  appeal 
to  the  County  Sessions.^ 

In  Walrath  v.  Redfield,*  the  plaintifi"  brought  an  action  to  test 
the  right  of  the  State  to  a  permanent  appropriation  of  water  from 
a  certain  feeder  of  the  Erie  Canal.  It  appeared  that  the  defend- 
ant, a  superintendent  of  repairs  on  the  canal,  having  built  a  dam 
which  caused  the  injury  complained  of,  declared  to  a  third  person 
that  he  had  done  so  to  bring  up  the  question  of  the  right  of  the 
State  to  the  permanent  use  of  the  water.  It  seems  that  the  plain- 
tiff had  by  statute  a  remedy  for  the  temporary  appropriation,  but 
that  he  was  induced  by  the  defendant's  declaration  to  bring  the 
present  action.  The  court  below  instructed  the  jury  that  if  the 
defendant  took  the  water,  as  he  said  he  had  done,  as  a  permanent 
appropriation,  he  could  not  defend  himself  upon  the  ground  of  a 
temporary  appropriation.  To  this  instruction  the  defendant  ob- 
jected ;  but  it  was  sustained  by  the  Court  of  Appeals. 

1  15  Q.  B.  1070.  *  18N.  Y.  457. 

2  4  El.  &  B.  260. 

8  See  also  London  and  Northwestern  Ry. 
Co.  V.  Bedford,  17  Q.  B.  978. 
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"  The  jury  were  not  instructed,"  said  Selden,  J.,  speaking  for 
the  court,  "  that  the  mere  declaration  of  the  defendant  that  he 
took  the  water  under  a  claim  of  right  on  the  part  of  the  State  to 
the  permanent  use,  would  per  se  preclude  him  from  justifying 
upon  the  ground  of  a  temporary  appropriation.  The  position  as- 
sumed by  the  plaintiff's  counsel  upon  the  trial,  as  it  is  fair  to 
presume  from  the  evidence  given,  was,  that  if  the  defendant  had 
taken  the  water  avowedly  under  a  claim  of  permanent  right  in 
the  State,  and  had  thus  misled  the  plaintiffs  and  induced  them, 
instead  of  obtaining  an  appraisal  of  their  damages,  as  in  cases 
of  temporary  appropriation,  to  bring  this  suit  for  the  purpose  of 
testing  the  right  claimed,  then  the  defendant  would  be  estopped 
from  now  changing  his  ground.  The  correctness  of  this  position 
cannot  be  doubted.  Such  being  the  facts,  it  would  be  a  palpable 
case  for  the  application  of  the  principle  of  estoppel  in  pais.  The 
case  of  Lynch  v.  Stone,^  as  it  seems  to  have  been  understood  by 
the  court,  does  not  hold  the  contrary.  It  is  evident  from  the 
opinion  of  Chief  Justice  Bronson,  in  that  case,  that  he  regarded 
it  as  having  been  so  clear  that  the  water  was  actually  taken  as 
a  mere  temporary  appropriation,  whatever  the  commissioner 
might  have  said ;  that  no  one  could  be  misled  by  his  declarations 
on  the  subject.  It  was  no  doubt  the  doctrine  of  estoppel  in  pais, 
as  above  explained,  that  the  charge  of  the  judge  was  intended  to 

inculcate Perhaps  the  most  plausible  objection  which  could 

be  made  to  this  part  of  the  charge  is,  that  it  does  not  in  terms  say 
that  it  is  essential  to  the  estoppel  that  the  plaintiffs  should  have 
been  led  to  suppose  that  the  defendant  had  taken  the  water  under 
claim  of  a  right  to  its  permanent  use,  and  should  have  acted  on 
that  supposition.  This  objection,  however,  is  not  made  by  the 
defendant's  counsel,  nor  do  I  think  it  could  be  sustained  if  made. 
The  idea  must  have  been  clearly  developed  in  the  course  of  the 
trial  and  of  the  arguments  of  counsel,  and  was  plainly  implied  in 
what  was  said  when  taken  in  connection  with  the  nature  of  the 
action  and  the  evidence  which  had  been  given."  ^ 

It  seems  to  be  in  strict  accordance  with  the  principle  in  these 
cases,  that  where  a  party  has,  upon  notice,  refused  to  produce  a 
writing  in  his  possession,  and  thereby  caused  the  opposite  party  to 

1  4  Denio,  356.  a  stranger,  —  a  fact  apparently  not  noticed 

2  These  principles  are  no  doubt  correct,     by  the  court, 
but  the  defendant's  statement  was  made  to 
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give  secondary  evidence  of  its  contents,  he  will  himself  be  pre- 
cluded from  producing  it  in  evidence.^ 

An  early  case  before  Lord  Holt^  illustrates  the  doctrine  of 
estoppel  by  pleading.  It  was  a  writ  of  error  coram  vobis  to  reverse 
a  former  judgment  in  an  action  between  the  parties,  in  which 
there  had  been  a  verdict  and  judgment  for  the  plaintiff.  The 
error  assigned  was  that  the  assumed  plaintiff  in  the  former 
action  had  died  before  the  trial  of  that  issue,  and  upon  this  there 
was  issue  to  the  country.  The  plaintiff  in  error  then  offered  to 
prove  that  the  former  plaintiff,  being  a  seaman,  had  died  several 
years  before  the  action  had  been  brought.  But  Lord  Holt  said 
that  he  was  estopped  to  give  in  evidence  the  plaintiff's  death 
before  the  principal  action,  for  by  his  plea  he  had  then  admit- 
ted him  to  be  alive.  And  he  cited  a  case  where  a  tenant  in 
tail  had  acknowledged  a  judgment  or  recognizance,  and  died. 
Upon  a  scire  facias  against  his  heir  and  terre-tenant,  the  sheriff 
returned  service,  and  there  was  judgment  by  default.  And  in 
ejectment  it  was  ruled  that  the  issue  in  tail  could  not  give  in  evi- 
dence that  the  conusor  was  only  tenant  in  tail,  because  he  might 
have  pleaded  it  to  the  scire  facias? 

In  another  early  case,*  the  defendant  in  replevin  avowed  that 
the  place  where  the  taking  was  alleged  was  parcel  of  the  manor  of 
K.,  his  (defendant's)  freehold.  The  plaintiff  replied  that  the  place 
was  parcel  of  the  manor  of  K.,  and  made  title  to  it.  He  then 
offered  evidence  that  the  defendant  had  no  manor  of  K.  ;  but  the 
court  held  him  estopped  by  his  plea  from  showing  that  the  defend- 
ant had  no  such  manor,  for  his  plea  admitted  it.  The  court  said 
it  was  confessed  that  K.  is  a  manor,  and  it  could  not  be  under- 
stood the  manor  of  K.  of  which  the  plaintiff  spoke,  but  must,  of 
necessity  mean  the  manor  of  which  the  defendant  had  spoken  in  his 
avowry.  And  the  court  added  :  "  But  the  good  and  prudent  form 
had  been  to  sa.j,protestando  that  the  defendant  had  no  such  manor." 

So  if  a  person  is  indicted  by  his  right  name  and  he  pleads  a 
misnomer  in  abatement,  and  he  is  then  indicted  again,  he  is 
estopped  by  his  former  plea  to  say  that  the  name  he  there  gave 
himself  was  not  his  right  name.^ 

1  Doe  d.  Thompson  v.  Hodgson,  12  Ad.        *  Dyer,  183,  pi.  58. 

&  E.  135.  6  Dictum  of  Powell,  J.,  in  Regina  v. 

2  Lambert   v.    Cameret,     Comb.    446,     Stedman,  2  Ld.  Raym.  1307.     See  Stroud 
Anno  1697.  v.  Gerrard,  2  Salk.  711. 

3  Probably  Gilburn  v.  Rack,  2  Sid.  12 ;  .1 
S.  C.  2  Ld.  Eaym.  1051.                                                                  ^ 
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In  the  case  of  Meredith  v.  Davies,^  the  plaintiff  in  error  argued 
that  the  defendant  was  estopped,  after  having  pleaded  in  nullo  est 
erratum,  from  praying  that  the  court  would  award  a  certiora/ri  for 
diminution  of  the  record  ;  and  that  though  the  court  might  award 
a  certiorari  in  order  to  be  "certified  of  the  out-branches  of  the 
record  (as  the  original  writ  or  warrant  of  attorney),  which  are 
not  returned  with  the  body  of  the  record  upon  a  writ  of  error, 
but  were  certified  in  another  roll ;  still  the  court  could  never  do  it 
to  be  certified  of  anything  in  the  body  of  the  record.  They  must 
suppose  it  to  be  returned  as  it  ought  to  be,  and  must  take  it  as  it 
is,  and  were  concluded  by  the  admission  of  the  parties  from  tak- 
ing it  to  be  otherwise.  Counsel  on  the  other  side  admitted  that 
the  defendant  in  error  was  estopped  ;  but  it  was  argued  that  /the 
estoppel  did  not  reach  the  court,  for  the  writ  of  error  was  itself  a. 
commission  to  examine  such  errors  as  were  manifest  on  inspec- 
tion. And  the  court  for  the  reasons  given  made  a  rule  for  a 
certiorari. 

The  case  of  Morgan  v.  Vaughan  ^  belongs  to  this  subject.  la 
that  case  Morgan  brought  a  writ  of  error,  alleging  that  Vaughan 
had  obtained  judgment  against  him  six  years  before,  whereas  he 
(Morgan)  was  then  an  infant  of  fourteen  years,  and  appeared  by 
attorney,  instead  of  by  guardian,  as  he  stated  he  should  have 
appeared.  Verdict  having  been  given  for  Morgan  on  the  question 
of  infancy,  counsel  for  the  other  side  now  moved  in  arrest  of 
judgment  on  this  ground :  The  writ  of  error  had  alleged  that 
Morgan  was  but  fourteen  years  of  age  when  the  prior  action  was 
brought,  and  that  was  six  yeats  ago.  Error  now  being  assigned 
by  attorney,  it  was  contended  on  the  other  side  he  was  estopped 
by  his  own  showing.  In  other  words,  if  he  could  not  appear  by 
attorney  at  fourteen,  as  he  contended,  he  could  not  now  at  twenty, 
being  still  a  minor.  But  the  objection  was  overruled  by  the 
whole  court. 

The  judges  said  that  there  was  no  estoppel,  because  the  allega- 
tion of  the  precise  age  was  idle  and  not  traversable,  and  the  plain- 
tiff in  error  might  have  alleged  any  other  day,  and  the  defendant 
could  not  have  taken  issue  upon  it.  A  case  ^  was  cited  where,  the 
lord  having  distrained  cattle,  the  tenant  under  a  lease  for  sixty 
years  pleaded  a  lease  for  ten  years,  and  after  the  expiration  of  the 

1  1  Salk.  270.  8  3  Dyer,  289,  b,  pi.  59. 

i'  T.  Raym.  456. 
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ten  years,  the  reversioner  having  entered,  the  tenant  pleaded  his 
lease  of  sixty  years ;  and  the  court  resolved  that  he  was  not 
estopped  by  pleading  his  lease  to  be  but  for  ten  years,  because  the 
lease,  not  the  number  of  years,  was  material.^ 

The  court  finally  stated  the  rule  to  be  that  one  should  not  be 
estopped  but  of  that  of  which  he  might  have  a  traverse. 

The  recent  case  of  Rossie  v.  Bailey  ^  will  also  illustrate  the  sub- 
ject of  estoppel  in  pleading.  In  this  case,  it  appeared  that  the 
plaintiflF  was,  on  the  27th  of  February,  the  holder  of  two  dishonored 
acceptances  of  the  defendants,  and  that  he  had  not  assented  to  a 
composition  deed  made  on  the  day  above  named,  but  which  had 
been  assented  to  by  the  requisite  number  of  creditors,  and  duly 
registered.^  On  the  15th  of  April,  after  one  of  the  instalments 
agreed  in  the  deed  to  be  paid  had  become  due,  the  present  action 
was  brought  to  recover  the  amount  of  the  two  bills.  It  appeared 
also,  in  the  midst  of  conflicting  affidavits,  that  the  defendant  had 
tendered  payment  of  the  instalment  on  one  of  the  bills,  and  was 
consequently  in  a  position  to  support  a  plea  founded  on  the  deed 
as  to  that  bill,  but  that  he  had  not  tendered  payment  of  the  in- 
stalment in  respect  of  the  other  bill,  and  could  not  consequently 
have  supported  a  plea  founded  on  the  deed  as  to  that  bill.  He  did 
not  plead  as  to  either.  Judgment  was  signed  as  to  both,  and  ex- 
ecution issued,  and  the  goods  of  the  defendant  were  seized.  A 
sum  sufiicient  to  cover  the  levy  having  been  paid  into  court,  coun- 
sel for  the  defendant  now  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  the  money  should  not  be  paid  back  to  him,  on 
the  ground  that  the  deed  of  composition  had  been  duly  complied 
with,  and  that  he  was  not  bound  to  plead  it.  But  the  court  held 
that  the  defendant  was  now  estopped  by  his  failure  to  plead  his 
defence. 

The  authorities  on  the  point  had  been  in  considerable  confusion, 
as  Mr.  Justice  Blackburn  showed,  in  delivering  the  judgment. 
"  In  Whitmore  v.  Wakerley,"  *  said  he,  "  the  deed  was  registered 
on  the  9th  December,  and  judgment  signed  on  the  20th,  under 
which  the  debtor's  goods  were  seized.     The  Court  of  Exchequer 

1  See  another  case  referred  to  from  Pitzh.     a  debtor,  who  has  registered  a  valid  compo- 
Estoppel,  69.    Eescous.  sitiou  deed,  a  protection  analogous  to  that 

2  8  Best  &  S.  748  (1868).  in  bankruptcy. 

8  Under  the  Bankruptcy  Act  of  24  &        *  3  Hurl.  &  C.  538. 
25  Vict.  ch.  134,  55  197,  198,  which  gives 
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gave  this  brief  judgment,  '  We  are  all  of  opinion  that,  as  the 
defendant  did  not  plead  when  he  had  the  opportunity,  he  cannot 
avail  himself  of  it  now.'  This  is  directly  in  point,  and  an  authority 
in  favor  of  the  plaintiff.  But  in  Hartley  v.  Mare^  the  Court  of 
Common  Pleas  decided  the  other  way.  It  is  true  it  appears  that 
the  case  of  Whitmore  v.  Wakerley  (which  had  not  been  then 
reported)  was  thought  by  them  to  be  no  more  than- a  decision  that 
the  fieri  facias  could  not  be  set  aside,  not  that  it  might  be  made 
available  ;  and  it  is  also  true  that  the  form  of  the  proceeding  was 
an  interpleader  under  which  the  inspectors  claimed  the  goods  as 
their  property,  just  as  the  assignees  Of  a  bankrupt  would  do  in 
case  of  execution  before  the  order  of  discharge.  But  though  these 
observations  may  diminish  the  weight  of  authority,  it  still  seems 
clear  that  the  Court  of  Common  Pleas  thought,  though  the  debtor 
had  had  the  opportunity  to  plead  the  deed,  he,  as  well  as  the  inspec- 
tors, might  afterwards  use  it  to  prevent  the  execution  being  avail- 
able. In  Braun  v.  Weller^  the  special  circumstances  rendered  it 
unnecessary  to  determine  '  whether  under  any  circumstances  the 
omission  to  plead  in  bar  to  an  action  deprives  the  defendant  of  any 
benefit  to  which  he  may  be  entitled  under  the  provisions  above 
referred  to.'  .... 

"  In  this  state  of  the  decisions,  the  point  was  brought  before  the 
Court  of  Exchequer  in  Staffordshire  Banking  Company  (limited) 
V.  Emmott,^  and  the  court  there  was  equally  divided  in  opinion. 
We  must  therefore  decide  the  point  for  ourselves,  without  being 
fettered  by  authority,  though  knowing  that  whichever  way  we 
decide  we  have  learned  opinions  of  equal  weight  with  us  and 
against  us.  After  carefully  considering  the  reasons  given  by  the 
learned  barons,  we  have  come  to  the  conclusion  that  this  rule 
should  be  discharged.  We  agree  with  Channell,  B.,  that  the 
general  rule  of  law  is,  that  the  party  who  might  have  pleaded  and 
prevented  a  judgment,  and  did  not,  is  estopped  from  afterwards 
raising  that  defence,*  and  that  as  the  Legislature  might  have 
enacted  that  this  doctrine  of  estoppel  should  not  apply,  the  real 
question  is  whether  they  have  so  enacted  ;  and  we  think  they  have 
not." 

In  Boyle  v.  Webster,^  the  plaintiff  declared  against  two  defend- 

1  19  Com.  B.  N.  S.  85.  4  gee  also  Newington  v.  Levy,  Law  E. 

2  Law  R.  2  Ex.  183.  5  c.  P.  607  ;  affirmed,  Law  R.  6  C.  P.  180. 
8  Law  R.  2  Ex.  208.  6  n  Q.  b.  950. 
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ants  on  joint  promises.  The  defendants  severed  in  pleading,  and 
one  entered  a  plea  of  infancy.  The  plea  was  admitted,  and  a  nolle 
prosequi  entered  as  to  that  defendant ;  but  the  plaintiff  entered 
issues  as  to  the  pleas  of  the  other  defendant,  and  proceeded  to 
trial  against  the  objections  of  the  opposite  party  that  the  plaintiff 
should  be  nonsuited.  The  Queen's  Bench  held  that  this  should 
not  have  been  done. 

It  was  true,  Lord  Campbell  observed,  that  the  nolle  prosequi 
admitted  only  the  plea  to  which  it  was  pleaded.  But  the  effect 
of  thg,t  plea  was  that  there  was  no  contract  by  the  defendant  who 
pleaded  it ;  and  this  the  plaintiff  had  admitted.  "  How,  then," 
said  the  Lord  Chief  Justice,  "  can  he  say  afterwards  that  both 
promised  ?  He  himself  has  furnished  conclusive  evidence  to  the 
contrary." 

This,  it  will  be  observed,  is  the  same  subject,  considered  from 
the  aspect  of  pleading,  which  has  already  been  presented  at  length 
as  res  Judicata.^ 

If  a  party  afErm  a  contract  by  suing  upon  it  and  obtaining  judg- 
ment, he  will  not  be  permitted  thereafter  to  deny  its  validity.^ 
So,  too,  since  a  recovery  of  judgment  in  trover  for  the  conversion 
of  a  chattel  bailed  establishes  a  rescission  of  the  contract,  the 
plaintiff  will  thereafter  be  estopped  from  suing  on  the  contract.^ 

It  is  held,  also,  that  the  question  whether  a  company  has  been 
properly  incorporated  cannot  be  raised  after  it  has  been  impleaded 
as  a  corporation,  and  recognized  as  such  in  decrees  made  in  the 
cause.* 

In  Greenville  and  Columbia  Eailroad  Company  v.  Joyce,^  the 
defendant,  sued  as  an  executor,  pleaded  the  Statute  of  Limitations. 
At  the  trial,  he  endeavored  to  show  that  the  plaintiff  was  not  enti- 
tled to  the  full  time  allowed  in  actions  against  executors,*  as  he, 
the  defendant,  was  an  executor  de  son  tort ;  but  the  court  held 
him  estopped  by  his  pleading  to  allege  that  he  was  not  a  right- 
ful executor. 

The  party  who  has  committed  a  fault  in  pleading,  which  has  not 
been  noticed  by  the  other  side,  cannot  ohject  that  the  other  side 

1  Ante,  pp.  47  et  seq.  '  Deens  v.  Dunklin,  33  Ala.  47. 

2  Firemen's  Ins.  Co.  v.  Cochran,  27  Ala.  *  Howard  i).  LaCrosse  &  M.  R.  Co., 
228.     See  Fishmongers'  Co.  u.  Eobertson,     Woolw.  49. 

5  Man.  &  G.  131, 192;  Copper  Miners'  Co.        6  g  Rioh.  117. 
V.  Fox,  16  Q.  B.  229,  237 ;  Green  v.  Rus- 
sell, 5  Hill,  183. 
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has  followed  the  defect.^  In  the  case  cited,  the  defendant  to  an 
action  by  an  indorsee  against  him  as  acceptor  of  two  bills  of 
exchange  pleaded  that  the  bills  had  been  accepted  for  the  accom- 
modation of  the  drawer ;  that  after  they  were  due,  the  drawer 
gave  the  plaintiff  other  bills  of  larger  amount,  for  which  the 
plaintiff  agreed  to  give  him  time  as  to  the  bills  now  sued  upon ; 
that  new  bills  were  given  in  payment  of  the  bills  now  sued  upon ; 
and  that  the  transaction  was  unknown  to  the  defendant.  To  this 
the  plaintiff  replied,  de  injuria.  The  defendant  now  demurred, 
on  the  ground  that  the  replication  attempted  to  put  in  issue  two 
matters  of  defence ;  but  the  demurrer  was  overruled. 

In  the  course  of  the  argument,  Patteson,  J.,  said  to  counsel 
for  the  defendant :  "  You  attempt  to  set  up  a  plea  which  you 
allege  to  be  bad,  because,  as  you  contend,  the  plaintiff  has  made  a 
bad  replication.  If  your  plea  is  double,  and  there  is  a  general 
replication,  you  cannot  take  advantage  of  the  fault  of  your  plea 
to  make  the  replication  bad." 

A  party  is  estopped  to  make  an  objection  inconsistent  with  his 
cause  of  action.^  The  case  cited  was  an  action  for  money  had 
and  received  against  a  sequestrator,  for  the  purpose  of  impeach- 
ing the  sequestration  ;  and  it  was  held  that  the  plaintiff  could  not 
insist  that  he  had  vacated  ithe  benefice  of  W.,  by  adopting  that  of 
C,  when  it  was  necessary  to  the  maintenance  of  his  action  that  he 
should  be  an  incumbent  of  W. 

1  Beynolds  v.  Blackburn,  7  Ad.  &  E,        "  Daniel  v.  Morton,  16  Q.  B.  198. 
161. 
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CHAPTER    XXII. 

PRECEDENTS      IN      PLEADING. 

We  present,  in  conclusion,  the  following  approved  precedents  in 
pleading  by  way  of  estoppel.  The  first  three  forms  are  taken  from 
Chitty's  Precedents  in  Pleading ;  i  the  fourth  form  is  from  the 
report  of  the  celebrated  case  of  Outram  v.  More  wood, ^  before  Lord 
Ellenborough ;  and  the  rest  are  from  Bullen  and  Leake's  Prece- 
dents.^ 

1.   Commencement  and  Conclusion  of  a  Plea  of  Matter  of  Estoppel. 

The  defendant  by ,  his  attorney  [or  in  person] ,  says  that 

the  plaintiff  ought  not  to  be  admitted  to  say  [stating  the  matter  to 
which  the  estoppel  relates],  because  he  says  [state  the  matter  of 
estoppel  and  conclude].  And  this  the  defendant  is  ready  to 
verify ;  wherefore  he  prays  judgment  if  the  plaintiff  ought  to  be 
admitted  against  his  own  acknowledgment  by  his  deed  aforesaid 
[or  otherwise,  according  to  the  estoppel]  to  say  [stating  the  matter 
to  which  the  estoppel  relates,  as  before] . 

2.  Replication  hy  Way  of  Estoppel  to  a  Plea. 

That  the  defendant  ought  not  to  be  admitted  to  plead  the  said 
plea  by  him  above  pleaded,  because  he  says  [state  the  matter  of 
estoppel].  And  this  the  plaintiff  is  ready  to  verify ;  wherefore 
he  prays  judgment  if  the  defendant  ought  to  be  admitted,  contrary 
to  his  own  acknowledgment  and  deed  [or  otherwise],  to  plead  that 
[here  state  the  matter  to  which  the  estoppel  relates] . 

3.  Plea  ly  Matter  of  Estoppel  that  the  Plaintiff  brought  an  Action 
against  the  Defendant  for  the  same  Cause  of  Action,  and  that  the 
Defendant  had  Judgment.*' 

[Commencement,  1  supra.^  That  the  plaintiff  before  this  suit 
brought  an  action  against  the  defendant  in  the  Court  of , 

1  Page  408,  3d  Eng.  ed.  Palmer  v.  Temple,  9  Ad.  &  B.  508  ;  Over- 

2  3  East,  346,  348-351.  ton  v.  Harvey,  9  Com.  B.  324;  Eastmnre 
»  Pages  426,  576,  734.  v.  Laws,  5  Bing.  N.  C.  444 ;  Gordon  «. 
*  See  ante,  pp.  25  et  seq.  For  forms,  see    Whitehouse,  18  Conn.  B.  747. 
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for  the  said  debt  [or  cause  of  action]  in  the  declaration  mentioned, 
and  thereupon  such  proceedings  were  had  that  afterwards,  and 
before  [or  after  ^]  this  suit,  it  was  considered  by  the  judgment  of 
the  said  court  that  the  plaintiff  should  take  nothing  by  his  writ  in 
respect  of  the  said  debt  [or  cause  of  action] ,  as  by  the  record  of 
the  said  court  fully  appears,  and  which  said  judgment  is  still  in 
full  force.     [Conclude  as  supra.] 

4.  Plea  of  Estoppel  by  Verdict  as  to  a  Particular  Matter  adjudicated 
in  a  Different  Cause  of  Action.^ 

In  the  important  case  of  Outram  v.  Morewood,  above  referred  to, 
the  plaintiff  brought  an  action  of  trespass  against  the  defendants, 
Morewood  and  wife,  for  digging  and  getting  out  coals  from  a  coal 
mine,  alleged  by  the  plaintiff  to  be  within  and  under  his  close, 
called  the  Cow  Close.  The  defendants  pleaded  and  showed  title 
regularly  brought  down  to  them,  in  right  of  the  wife,  from  one 
Sir  John  Zouch,  who  in  the  39th  Elizabeth  was  seized  in  fee  of 
the  manor  of  Alfreton,  and  of  certain  messuages  and  lands  withia 
the  manor,  under  which  title  they  claimed  all  the  coals  under 
those  lands,  except  such  as  were  embraced  under  a  certain  descrip- 
tion. And  the  defendants  averred  that  the  coals  in  question  were 
under  the  lands  of  the  said  Zouch,  and  were  not  under  any  of  the 
premises  mentioned  in  the  exception. 

The  replication  to  this  plea  was  the  important  part  of  the  plead- 
ings, and  we  present  it  at  length.  It  was  sustained  upon  thor- 
ough consideration  by  Lord  EUenborough.  No  better  precedent 
of  estoppel  by  verdict  can  be  found.  It  stated  that  the  defend- 
ants ought  not  to  be  admitted  in  their  plea  to  aver  that  the  said 
coal  mine  or  vein  of  coals  in  the  declaration  mentioned,  at  the  time 
of  the  making  the  indenture  of  bargain  and  sale  in  the  said  plea 
mentioned,  was  part  and  parcel  of  the  said  coal  mines,  veins,  and 
delphs  of  coals  by  the  said  indenture  bargained  and  sold  as  afore- 
said ;  because  heretofore,  in  Easter  term,  32  Geo.  3,  the  plaintiff 
impleaded  the  defendant  Ellen,  then  Ellen  Morewood,  widow,  in  a 
certain  plea  of  trespass,  and  therein  declared  against  her  for  that 
the  said  Ellen,  on  the  6th  of  May,  1792,  with  force  and  arms, 

1  Ante,  p.  21.  557  ;  Bnrlenu.  Shannon,  lb.  200;  Lea  v. 

=  See  ante,  pp.  35  e(  sej.    Without  judg-  Lea,  lb.  493;   Thurston  w.  Thurston,  lb. 

ment  a  special  finding  does  not  work  an  39 ;   Hubert  v.  Fera,  lb.  198. 
estoppel.     Hawks  v.  Truesdell,  99  Mass. 
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broke  and  entered  a  certain  coal  mine  or  vein  of  coals  of  the 
plaintiff,  situate  and  being  within  and  under  a  certain  part  of  a 
certain  close  of  the  plaintiif,  called  Cow  Close,  or  the  Great  Cow 
Pasture,  in  the  parish  of  Alfreton,  in  the  said  county  of  Derby, 
and  dug  out  of  the  said  coal  mine  or  vein  of  coals  of  the  plaintiff 
large  quantities  of  coals,  etc.,  and  took  and  carried  away  the 
same,  etc. ;  and  that  in  Trinity  term,  32  Geo.  3,  the  defendant 
Ellen  defended  the  force,  etc. ;  and  as  to  breaking  and  entering 
the  said  coal  mines,  etc.,  under  the  Cow  Close,  etc.,  pleaded  that 
the  plaintiff  ought  not  to  maintain  his  said  action  against  her, 
because  the  said  John  Zouch,  on  the  2d  of  November,  38  Eliz., 
was  seized  in  fee  of  and  in  the  said  manor  of  Alfreton,  and  divers 
messuages,  lands,  and  tenements  in  the  parish  of  Alfreton  afore- 
said, in  the  said  county,  with  the  appurtenances.  And  the  said 
Ellen,  in  and  by  her  said  plea  in  the  said  former  suit,  after  further 
setting  forth  (amongst  other  things)  the  said  indenture  of  bargain 
and  sale  in  the  said  plea  mentioned,  in  manner  and  form  as  the 
same  indenture  is  in  that  plea  set  forth,  averred  that  the  said  coal 
mine  or  vein  of  coals  in  the  declaration  hereinbefore  mentioned, 
at  the  time  of  the  making  of  the  said  indenture  of  bargain  and 
sale,  was  part  and  parcel  of  the  said  coal  mines,  veins,  and  delphs 
of  coals,  by  the  said  indenture  bargained  and  sold  as  aforesaid. 
And  the  said  Ellen,  in  and  by  her  said  plea  in  the  said  former 
suit,  claimed  to  be  entitled  to  the  said  coal  mine  or  vein  of  coals,  in 
the  said  hereinbefore-recited  declaration  mentioned,  by  the  same 
means,  and  in  manner  and  form,  as  the  said  defendants  have 
above  in  their  said  plea  in  this  suit  alleged  ;  and  that  she,  the 
said  Ellen,  was  ready  to  verify  :  wherefore  she  prayed  judgment, 
etc.  And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  Ellen  in 
the  said  former  suit,  said  that  he  ought  not  to  be  barred,  etc. ; 
because,  protesting  that  the  said  Sir  John  Zouch  was  not  seized  in 
fee  of  and  in  the  said  close  in  the  said  hereinbefore-recited 
declaration  mentioned,  or  of  or  in  the  coals,  veins,  mines,  and 
delphs  of  coals  in  or  under  the  same,  or  any  part  thereof,  as  by 
the  said  last-mentioned  plea  was  above  supposed,  he,  the  said  plain- 
tiff, said  that  the  said  Ellen,  at  the  said  several  times  when, 'etc., 
of  her  own  wrong,  broke  and  entered  the  said  coal  mine,  etc., 
within  and  under  the  said  part  of  the  said  close  of  the  plaintiff, 
called  the  Cow  Close,  etc.,  in  the  hereinbefore-recited  declaration 
mentioned,  and  dug  out  of  the  said  coal  mines,  etc.,  large  quanti-- 
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ties  of  coals,  and  took  and  carried  away  the  same,  etc.,  in  manner 
and  form  as  the  plaintiff  had  above  complained  against  her; 
without  this,  that  the  said  coal  mine  or  vein  of  coals  in  the  said 
first  count  of  the  said  hereinbefore-recited  declaration  mentioned, 
at  the  time  of  the  making  of  the  said  indenture  of  bargain  and 
sale  in  that  plea  first  mentioned,  was  part  and  parcel  of  the  said 
coal  mines,  veins,  and  delphs  of  coal  by  the  said  indenture  bar- 
gained and  sold  as  aforesaid,  in  manner  as  the  said  Ellen  had  in 
the  said  plea  above  alleged;  and  this  he  was  ready  to  verify: 
wherefore  the  plaintiff  prayed  judgment,  etc.  And  the  said  Ellen, 
as  before,  said  that  the  said  coal  mine  or  vein  of  coal  in  the  said 
first  count  of  the  said  hereinbefore-recited  declaration  mentioned, 
at  the  time  of  the  making  of  the  said  indenture  of  bargain  and 
sale  in  her  said  plea  first  mentioned,  was  part  and  parcel  of  the 
said  coal  mines,  veins,  and  delphs  of  coal,  by  the  said  indenture 
bargained  and  sold  as  aforesaid,  in  manner  and  form  as  the  said 
Ellen  had  in  the  said  plea  alleged ;  and  of  that  she  put  herself 
upon  the  country,  and  the  said  Joseph  did  so  likewise.  And  such 
further  proceedings  were  thereupon  had  that  afterwards,  at  the 
assizes  at  Derby  on  Saturday  the  16th  of  March,  in  the  33  Geo. 
3,  the  said  issue,  so  joined,  etc.,  was  tried  by  a  jury  of  the  county, 
etc. ;  and  as  to  the  same  issue,  the  jurors  of  that  jury  iipon  their 
oath  said  that  the  coal  mine  or  vein  of  coals,  in  the  first  count  of 
the  said  hereinbefore-recited  declaration  mentioned,  at  the  time  of 
the  making  of  the  indenture  of  bargain  and  sale  first  mentioned  in 
the  plea  of  the  said  Ellen,  in  the  said  former  suit,  were  not  part 
and  parcel  of  the  said  coal  mines,  veins,  and  delphs  of  coals,  by 
the  said  indenture  bargained  and  sold,  in  manner  and  form  as  the 
said  Ellen  had  in  that  behalf  in  pleading  alleged ;  and  they  as- 
sessed the  plaintiff  his  damages,  etc.  That  such  further  prooeed- 
ings  were  thereupon  had  that  the  plaintiff  in  Trinity  term,  33 
Geo.  3,  recovered  judgment,  etc.,  which  judgment  is  still  in  force, 
etc.  The  replication  then  averred  that  the  plaintiff  and  Ellen, 
the  defendant  named  in  that  record,  are  the  same  parties  as  in 
this  suit,  and  that  the  said  coal  mine  or  vein  of  coals  in  that 
record  mentioned,  and  the  said  coal  mine  or  vein  of  coals  in  the 
pleadings  in  this  suit  mentioned,  are  one  and  the  same :  wherefore 
the  plaintiff  prayed  judgment  if  the  defendants  ought  to  be 
admitted,  against  the  said  record,  to  aver  that  the  said  coal  mine 
or  vein  of  coals  in  the  declaration  mentioned,  at  the  time  of  the 
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making  of  the  said  indenture  of  bargain  and  sale,  was  part  and 
parcel  of  the  said  coal  mine,  veins,  and  delphs  of  coals,  by  the 
said  indenture  bargained  and  sold  as  aforesaid. 

5.  Replication  by  Way  of  Estoppel  to  a  Plea  of  Set-off,  of  a  Judg- 

ment in  an  Inferior  Court  upon  the  same  Matter. 

The  plaintiff,  as  to  the  defendant's plea,  says  that  the  de- 
fendant ought  not  to  be  admitted  to  plead  the  said  plea,  because 

he  says  that  the  now  defendant,  in  the  county  court  of  , 

holden  at ,  then  being  a  court  duly  constituted  and  holden 

under  the  statutes  relating  to  the  county  courts,  and  then  having 
jurisdiction  to  hear  and  determine  the  plaint  hereinafter  mentioned, 
levied  a  plaint  against  the  now  plaintiff  for  the  recovery  of  the 
same  debt  which  the  defendant  now  seeks  to  set  off  against  the 
now  plaintiff's  claim,  to  which  that  plea  is  pleaded ;  and  such 
proceedings  were  thereupon  had  in  the  said  court,  in  the  matter 
of  the  said  plaint,  that  afterwards  it  was  considered  and  adjudged 
by  the  said  court,  in  the  matter  of  the  said  plaint,  that  the  now 
plaintiff  did  not  owe  to  the  now  defendant  the  said  debt  or  any 
part  thereof,  and  that  the  now  defendant  should  take  nothing  by 
his  said  plaint  in  that  behalf,  and  the  said  judgment  still  remains 
in  force :  wherefore  he  prays  judgment  if  the  defendant  ought  to 
be  admitted,  etc.^ 

6.  Replication  to  a  Plea  traversing  the  Plaintiff's  Title  to  Land, — 

an  Estoppel  by  a  Judgment  in  Ejectment. 

[Commence  as  in  6,  supra.]  That  on  the  day  and  year  last  afore- 
said, the  plaintiff,  for  the  purpose  of  recovering  possession  of  the 

said  land,  sued  out  of  the  Court  of a  writ  of  ejectment, 

directed  to  the  defendant  by  name,  being  the  person  then  in 
possession  of  the  said  land,  and  to  all  persons  entitled  to  defend 
the  possession  of  the  said  land,  to  the  possession  whereof  the 
plaintiff  by  the  said  writ  claimed  to  be  then  entitled  and  to  eject 
all  other  persons  therefrom,  commanding  the  said  defendant  and 
the  said  persons  entitled  to  defend  the  possession  of  the  said  land-, 
or  such  of  them  as  denied  the  alleged  title  of  the  plaintiff,  within 
sixteen  days  after  service  of  the  said  Writ  to  appear  in  the  said 

Court  of to  defend  the  said  property,  or  such  part  thereof  as 

they  might  be  advised,  in   default  whereof  judgment  might  be 
1  For  similar  ^Zea  in  estoppel,  see  Eastmnre  v.  Laws,  5  Bing.  N.  C.  444. 
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signed  and  they  turned  out  of  possession.  And  such  proceedings' 
were  thereupon  had  in  the  said  court,  upon  the  said  writ,  that  by 
the  judgment  of  the  said  court  it  was  considered  that  the  plaintiff 
should  recover  the  possession  of  the  said  land  ;  and  afterwards,  and 
by  virtue  of  the  said  judgment,  the  plaintiff"  entered  into  possession 
of  the  said  land ;  wherefore  the  plaintiff  prays  judgment  whether 
the  defendant  ought  to  be  admitted,  etc.^ 

7.    Plea  of  Judgment  recovered  by  the  Plaintiff  in  a  Superior 
Court  for  the  same  Belt  or  Cause  of  Action. 

And  the  said  defendant,  by,  etc.,  comes  and  defends,  etc.,  and 
says  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  afore- 
said action,  etc.,  because  he  says  that  the  plaintiff  heretofore,  in 

the  Court  of ,  at ,  sued  the  defendant  in  an  action  for  the 

same  debt  [or  cause  of  action]  as  in  the  declaration  alleged,  and 
such  proceedings  were  thereupon  had  in  that  action  that  the  plain- 
tiff afterwards,  by  the  judgment  of  the  said  court,  recovered  against 

the  defendant  $ for  the  said  debt  [or  cause  of  action],  and  his 

costs  of  suit  in  that  behalf ;  and  the  said  judgment  still  remains 
in  force,  and  this  the  defendant  is  ready  to  verify,  etc. :  wherefore 
the  defendant  prays  judgment  whether  the  plaintiff  ought  to  have 
or  maintain  his  action,  etc. 

If  the  judgment  was  rendered  in  an  inferior  court,  conform  the 
plea  in  this  respect  to  5,  supra. 

The  following  precedent  for  a  similar  plea  is  given  by  Mr. 
Chitty,  and  is  perhaps  preferable  to  the  one  above  given.^  [Com- 
mencement as  supra.']      That  the  said  plaintiff  heretofore,  to  wit, 

in  term,  A.  D.  ,  in  the  Court  of ,  at ,  before 

,  impleaded  the  said  defendant  in  a  certain  plea  of  trespass  on 

the  case  on  promises  to  the  damage  of  the  said  plaintiff  of  $ , 

for  the  not  performing  the  very  same  identical  promises  and  un- 
dertakings, and  each  and  every  of  them  in  the  said  declaration 
mentioned ;   and   such   proceedings  were  thereupon  had  in  the 

said  court  in  that  plea,  that  afterwards,  to   wit,  in  the  

term,  the  said  plaintiff,  by  the  consideration  and  judgment  of  the 
said  court,  recovered  in  the  said  plea  against  the  said  defendant 
$ for  the  damages  which  he  had  sustained,  as  well  on  occa- 

1  For  similar  replications,  see  Doe  v.        =3  Chitty,  Pleading,  929. 
Wellsman,  2  Ex.  368 ;   Wilkinson  u.  Kir- 
by,  15  Com.  B.  430,  433. 
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sion  of  the  not  performing  the  same  identical  promises  and  un- 
dertakings in  the  said  declaration  mentioned,  as  for  the  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended,  where- 
of the  said  defendant  was  convicted  ;  as  by  the  record  and  pro- 
ceedings thereof,  still  remaining  in  the  said  court  at afore- 
said, more  fully  and  at  large  appears  ;  which  said  judgment  still 
remains  in  full  force  and  effect,  not  in  the  least  reversed,  satisfied, 
or  made  void.     And  this,  etc.     [Conclude  as  supra.^l 


1  For  form  of  replication  traversing  the 
identity  of  the  canses  of  action,  see  Gordon 
w.  Whitehouse,  18  Com.  B.  747;  Palmer 
V.  Temple,  9  Ad.  &  E.  508. 

.  Plea  in  estoppel  of  a  judgment  against 
the  plaintiff  in  a  foreign  court,  Plummer  v. 
"Woodbume,  4  Barn.  &  C.  625 ;  General 
Steam  Nav.  Co.  v.  Guillou,  11  Mees.  &  W. 
877 ;  Callendar  v.  Dittrlch,  4  Man.  &  G. 
68 ;  Frayes  v.  Worms,  10  Com.  B.  N.  S. 
149. 


Replication  in  estoppel. to  the  plea  of 
nil  habuit  in  tenementis,  of  a  demise  by  the 
plaintiff  to  the  defendant,  Wilkins  v.  Win- 
gate,  6  T.  R.  62 ;  Curtis  v.  Spitty,  1  Bing. 
N.  C.  15. 

Replication  in  estoppel,  to  a  plea  in  tres- 
pass alleging  title  in  a  third  party,  of  a 
demise  by  the  defendant  to  the  plaintiff. 
Darlington  v.  Pritchard,  4  Man.  &  G.  783. 
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ACKNOWLEDGMENT  OP  RECEIPT. 

See  Beceift. 
ACQUIESCENCE, 

when  estoppel  is  raised  by,  525. 
ACQUITTAL  OF  GOODS, 

conclusiveness  of  judgment  of,  156, 157. 
ACT  OF  LEGISLATURE, 

■when  party  estopped  to  dispute  constitutionality  of,  582-584, 
ACTION, 

when  prematurely  brought,  judgment  no  estoppel,  6. 

whether  an  action;  may  be  maintained  upon  a  matter  which  was  not,  but 

which  might  have  been,  litigated  in  a  prior  suit,  96-112. 
not  maintainable  to  recover  money  paid  under  judgment,  117,  118. 
See  Pleading,  Pkactice,  and  Evidence. 
ADJUDICATION. 

See  Judgments. 
ADMINISTRATORS  AND  EXECUTORS. 

See  Executors  and  Administrators. 
ADMIRALTY, 

conclusiveness  of  judgments  in,  153  - 184. 
AGENCY. 

See  Principai,  and  Agent. 
AGREED  JUDGMENTS, 
conclusiveness  of,  17,  18. 
AMALGAMATION  OF  CORPORATIONS, 

estoppel  by  conduct  in  cases  of,  536-539. 
ARBITRATION  AND  AWARD, 
under  rule  of  court,  18,  19. 
in  pais,  588. 
ASSIGNMENT, 

fraudulent,  acted  upon,  535,  536. 
ATTACHMENT, 

proceedings  in,  properly  in  personam,  11,  12,  239,  240. 
ATTORNMENT. 

See  Landlord  and  Tenant. 
AWARD, 

See  Abbithation  and  Award. 
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BAILOR  AND  BAILEE, 

under  what  circumstances  bailee  estopped  to  deny  bailor's  title,  416  -  421. 
BARGAIN  AND  SALE,  DEEDS  OF. 

See  Estates  by  Estoppel. 
BILLS  AND  NOTES, 

warranty  of  genuineness,  427. 

acceptor  of  a  bill  estopped  to  deny  handwriting  of  drawer,  428. 

one  who  admits  acceptance  to  be  in  his  own  hand  estopped  to  deny  the 

admission  when,  428. 
indorser  estopped  to  deny  signatures  of  prior  parties,  428,  429. 
one  who  intrusts  his  name  to  another  in  blank  estopped  to  object  that  it 

has  been  improperly  filled  out,  430. 
acceptor  not  estopped  to  deny  genuineness  of  any  indorsement,  430  -  434. 
unless  indorsement  was  put  on  the  bill  by  the  drawer  before  ac- 
ceptance, 431,  432. 
or  unless  bill  be  payable  to  fictitious  person,  433,  434,  441. 
estoppel  of  acceptor  extends  only  to  signature,  and  does  not  embrace 

body  of  the  paper,  435,  436. 
if  drawer  has  contributed  by  negligence  to  drawee's  mistake,  he  must 

bear  the  loss,  436,  437. 
acceptance  conclusively  admits  procuration  to  draw,  437. 

but  not  to  indorse,  437. 
whether  acceptance  for  honor  is  an  admission  of  signature  of  the  party 

for  whose  honor  acceptance  be  given,  437-441. 
limitation  of  rule  that  drawer  cannot  allege  bill  to  be  invalid,  441,  442. 
where  bill  payable  to  fictitious  person  or  to  a  dead  man,  441,  442. 

payable  to  real  party,  442. 
consequence  of  discovering  forgery  too   late   to   fix  liability  of  prior 

parties,  442. 
effect  of  paying  bill  by  acceptor  whose  acceptance  is  forged,  442,  443. 
acceptor  not  estopped  to  deny  genuineness  of  drawer's  signature  where 

holder  took  the  bill  hefore  acceptance,  443. 
effect  of  receiving  forged  paper  as  one's  own  genuine  paper,  443  -  445. 
rule  where  holder,  by  custom  or  agreement,  takes  upon  himself  the  duty 

of  inquiry,  445. 
indorser  cannot  deny  indorsement  to  himself,  445. 

whether  person  selling  bill  or  note  without  indorsing  it  warrants  its 
genuineness,  446,  447. 
warranty  of  capacity,  447-451. 

execution  of  note  a  warranty  of  payee's  capacity  to  indorse,  447. 
so  of  acceptance  of  bill,  448. 

maker  or  acceptor  cannot  therefore  allege  that  payee  was  an  infant, 

a  married  woman,  or  a  bankrupt,  448  -  450. 
if  payee  became  insane  after  execution  of  paper,  no  estoppel,  450, 
451. 
indorsement  implies  warranty  of  capacity  of  all  prior  parties,  451. 
guarantor  of  bond  estopped  to  deny  competency  of  makers,  451. 
certification  of  checks,  451-459. 
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BILLS  AND  ^OTES,  — continued. 

bank  estopped  in  New  York  and  other  States  by  toller's  certificate,. 
"good,"  451 -459. 

contra  in  Massachusetts,  453. 
transfer  by  indorser  after  liability  fixed,  459,  460, 
where  liability  has  been  fixed,  459,  460. 
where  not,  460. 
,      BILLS   OP  LADING, 
when  conclusive,  471. 
BOUNDARY,  ^ 

conclusiveness  of  decrees  of  commissioners  of,  160,  161. 
agreements  as  to  when  operating  as  estoppel,  528  -  532. 

CHARTER, 

effect  of  acceptance  of  office  under,  587. 
CHECKS, 

certification  of,  451  -459. 
COLLEGE  ORDERS, 

conclusiveness  of,  14,  15. 
CONCEALMENT. 

See  Conduct,  Estoppel  by. 
CONDEMNATION   OF   GOODS, 
conclusiveness  of,  154  -  157. 

See  Judgments,  Domestic,  in  Rem  ;  Judgments,  Foreign,  in  Rem. 
V^  CONDUCT,  ESTOPPEL  BY, 
origin,  473. 

doctrine  in  equity,  473. 
Pickard  v.  Sears,  473  -  476. 

where  one  by  words  or  conduct  "  wilfully  "  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  upon 
it  so  as  to  change  his  previous  condition,  he  will  be  estopped  to  deny 
the  truth  of  his  representation,  475,476. 
rule  modified,  552-556. 
essentials  to  this  estoppel,  480. 

there  must  have  been  a  representation  or  concealment,  480. 

the  representation  must  have  been  made  with  knowledge,  480. 

the  party  to  whom  it  was  made  must  have  been  ignorant  of  the  facts,  480. 

it  must  have  been  made  with  the  intention  that  it  should  be  acted  on, 

480. 
the  party  must  have  been  induced  to  act  upon  it,  480. 
the  representation,  480  -  528. 

always  external  to  any  contract,  480,481. 

has  reference  to  a  present  or  past  state  of  things,  and  not  to  future, 
481-484. 

estoppel  in  pais  distinguished  from  contract,  483,484. 
affects  only  parties  and  privies,  484  -  493. 

admissions  of  one  of  several  administrators  which  estop  him  estop 

all,  484,485.    " 
whether  married  women  may  be  estopped  by  conduct,  485-490. 
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CONDUCT,  ESTOPPEL  BY,  — continued. 

whether  infants  may  be,  490-492. 
doctrine  of  privity  prevails,  493,  494. 
if  representation  has  been  procured  by  fraud  there  is  no  estoppel,  494. 

or  if  there  is  mutual  fraud  in  the  transaction,  495. 
estoppel  strictly  limited  to  the  representation,  495  -  499. 
embraces  reasonable  inferences,  496-499. 
but  not  matters  of  law,  497. 
doctrines  concerning  silence,  500. 

where  one  has  been  silent  when  he  ought  to  have  spoken,  he  shall 
be  debarred  from  speaking  when  conscience  requires  him  to  be 
silent,  501. 
eflfect  of  standing  by  and  seeing  one's  property  used  as  another's, 

512-523. 
eflfect  of  failing  to  claim  dower,  516,  517,  528. 
effect  of  maker  of  note  telling  party  about  to  purchase  that  it  is 

"all  right,"  516. 
effect  of  failing  to  object  to  an  assessment  of  taxes,  518,  519. 
execution  "of  note  in  firm  name  by  one  partner  in  presence  of 

another,  519. 
eflfect  of  forgetfulness,  524. 
when  waiver  works  estoppel,  524,  525. 

when  acquiescence,  525. 
eflfect  of  failing  to  object  by  subscriber  to  a  fund  to  the  commence- 
ment of  proceedings  by  his  associates,  525. 
silence  by  insurance  officers,  505,  526, 527. 
knowledge  of  the  facts  necessary,  528-552. 
in  cases  of  boundary,  528  -  532. 

must  have  been  knowledge  of  the  true  boundary  when  incorrect 

one  was  agi-eed  upon  in  order  to  an  estoppel,  531. 
effect  of  recognizing  erroneous  partition  fence  upon  acts  of  trespass, 
532. 
under  what  circumstances  directors  pf  corporations  are  affected  with 

knowledge,  532,  533,  548,  549. 
mistake,  533. 

party  must  know  the  object  of  the  inquiry,  533. 
deceptive  answer  to  impertinent  question  no  estoppel,  533. 
false  statements  made  to  insurers  who  know  the  truth,  533,  534. 
when  wife  estopped  to  say  that  she  had  a  husband  living  at  the  time 

of  her  marriage  with  the  party,  534,  535. 
effect  of  recognizing  an  assignment  which  the  party  knows  is  fraudulent, 

535,536. 
under  what  circumstances  a  party  is  estopped  to  deny  that  he  is  a 

shareholder  in  a  corporation,  536  -  538. 
reaffirmance  of  voidable  contract  by  party  sui  juris,  538,  539. 
notice,  through  recording  acts,  539. 

necessary  that  party  making  representation   should  know   that  the 
other  party  intended  to  act  upon  it,  540. 
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ignorance,  if  the  result  of  gross  negligence,  equivalent  to  knowledge, 
640-552. 

but  the  negligence  must  be  the  proximate  cause    of  the   loss, 
549-652. 
the  intention,  552-560. 

term  "wilful"  in  Pickard  v.  Sears  means  simply  "voluntary,"  552-556. 
in  most  cases  the  representation  amounts  to  the  contract  or  license  of 

the  party  making  it,  554,  555. 
intention  not  necessary  where  contract  is  implied,  566. 
effect  of  negligence,  557. 

effect  of  inducing  purchaser  to  believe  that  seller  is  a  registered  share- 
holder in  a  company,  by  the  officers,  557,  558. 
in  cases  of  dedication,' 558  -560. 
representation  must  have  been  acted  upon,  560-577. 

representation  must  have  been  made  before  or  at  the  time  of  change  of 

position,  560. 
sheriff's  return,  when  an  estoppel,  562  -  564. 
other  examples,  664  -  568. 
cases  of  dedication,  etc.,  568-571. 
damage  may  be  presumptive,  571  -  575. 
quantum  of  damages,  576-577. 
CONFESSION  OF  JUDGMENT. 

See  Judgments  ;  Kes  Judicata. 
CONSULAR  COURTS, 

conclusiveness  of  judgments  of,  263. 
^   CONTRACT, 

distinguished  from  estoppel,  483,  484. 
when  party  estopped  to  deny  validity  of,  584,  585. 
merger  of,  by  judgment.     See  Meegkr. 
CORPORATIONS, 

deed  in  excess  of  powers  of,  283,  284. 

execution  of  mortgage  to,  estops  mortgagor  to  dispute  incorporation,  302. 
under  what  circumstances  corporations  estopped  to  allege  illegality  of  organ- 
ization or  incorporation,  461-466. 
when  party  dealing  with  corporation  may  set  up  the  same  fact,  467. 
effect  of  irregularity  upon  directors,  538,  539. 

in  amalgamation  of,  536  -  539. 
directors  of,  cannot  allege  ignorance  when,  549. 

effect  of  accepting  audited  report  approving  accounts  of  unfaithful  treas- 
urer, 587. 
COURTS, 

Federal  not  foreign  to  State,  219,  220. 
See  Coubts-Martial ;  Inferior  Courts;  Military  Courts ;  Judgments. 
C  OURTS-MARTI AL, 

conclusiveness  of  judgments  of,  16. 
COVENANTS. 

See  -Estates  by  Estoppel. 
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CRIMINAL  CAUSE,  JUDGMENT  IN, 

effect  in  civil  suit,  37,  46. 
CUMULATIVE  REMEDIES, 

effect  of  judgment  in  case  of,  127,  128. 
CUSTOM, 

judgments  incidentally  establishing,  162,  163. 

DAMAGE, 

an  essential  part  of  estoppel  by  conduct,  560. 

will  be  implied  in  some  cases,  571. 

measure  of  damages,  575-577. 
DECREES. 

See  Judgments. 
DEDICATION, 

when  effectual  by  estoppel,  558  -  560,  568. 
DEED, 

parties  and  privies,  269-294. 

effect  of  acceptance  of,  as  to  dower,  271  -  273. 

must  be  valid  in  order  to  an  estoppel,  283  -  286. 

by  corporation  in  excess  of  powers,  283,  284. 

in  contravention  of  statute,  285. 

procured  by  fraud,  285. 

void  only  as  to  one  of  several  grantors,  285,  286. 

no  estoppel  in  collateral  matters,  286  -  289. 

in  case  of  deed-poll  only  grantor  estopped,  289,  290. 
except  in  case  of  lease,  290. 

whether  one  who  accepts  a  deed  from  another  estopped  to  deny  his  title, 
290-293. 

encountered  by  another  deed  removes  the  estoppel,  293. 

if  truth  appears  on  face  of,  no  estoppel  arises,  293,  294. 

recitals  in,  295  -  318. 

confirmatory  of  former  deed,  effect  as  to  recitals,  308. 

presumption  from  joint  execution  of,  319-321. 

estates  by  estoppel,  322-363. 

release  of  dower,  364-366. 

effect  of  tax  deed,  li. 
See  DowEK  ;   Estates  by  Estoppel  ;  Parties  and  Privies  ;  Recitals. 
DEMURRER, 

decision  on,  conclusive  when  merits  involved,  121,  122. 
DERELICTS. 

See  Wrecks  and  Derelicts. 
DIRECTORS  OF  CORPORATION, 

effect  of  irregularity  by,  538,  539. 

cannot  escape  estoppel  by  allegation  of  ignorance,  549. 

See  Corporations. 
DISCLAIMER, 

under  what  circumstances  effectual  to  remove  estoppel,  401. 

DOCUMENTS  AND  EVIDENCE, 

party  estopped  to  impeach  his  own,  609. 

ground  of  rule,  609. 
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DOMESTIC  JUDGMENTS. 

See  Judgments,  Domestic. 
DOWER, 

whether  acceptance  of  deed  estops  grantee  to  dispute  -widow's  claim  to 

271-273. 
release  of,  364-366.  . 

See  Widow  ;  Will. 

EJECTMENT, 

effect  of  judgments  in,  63,  64,  120,  121. 
ELECTION.    INCONSISTENT  POSITIONS. 

party  cannot  occupy  inconsistent  positions,  and  the  first  taken  will  be  held  a 

conclusive  election,  578. 
one  who  has  taken  beneficial  interest  under  will  estopped  to  deny  its  validity 

in, equity,  578. 

and  at  law,  579.  • 

examples  of  election,  579  -  582. 
applies  to  persons  who  have  procured  the  passage  of  an  act  and  afterwards 

atteqppt  to  deny  its  constitutionality,  582-584. 
^         affirming  a  contract  or  sale  by  suit  or  reception  of  money  estops  party  to 

allege  its  invalidity,  584,  585. 
waiver  of  a  conversion  estops  the  party  to  sue  in  trover,  585. 
charter  of  bank  requiring  president  to  live  in  the  State,  effect  of- in  suit  in 

another  State,  585. 
effect  of  accepting  deed  made  by  agent  without  authority,  585. 
one  who  assumes  to  act  as  principal  estopped  to  say  he  was  agent,  585. 
effect  of  acting  upon  land-patents  delivered  in  mistake,  586. 
party  performing  acts  required  in  written  instrument  purporting  to  be  signed 

by  him  estopped  to  deny  signature,  586. 
acceptance  of  mortgage  estops  party  to  deny  mortgagor's  title,  586. 
widow  in  possession  of  husband's  estate  estopped  to  deny  title  of  heir,  586. 

also  against  husband's  grantee  to  deny  husbands  title,  586. 
State   not  estopped  to  assert  title  to  land  sold  under  warrant  incorrectly 

located,  586,  587. 
municipal  corporation  not  estopped  to  claim  property  belonging  to  it  im- 
properly sold  for  taxes  as  property  of  one  having  no  title  to  it,  587. 
effect  of  remaining  in  office  under  a  charter  after  reservation  to  amend  has 

been  acted  on  by  legislature,  587. 
corporation  not  estopped  to  sue  upon  treasurer's  bond,  when,  587. 
supervisors  not  estopped  by  auditing  and  paying  part  of  claim  to  dispute 

party's  claim  to  the  rest,  588. 
an  award  in  pais  ratified  works  estoppel,  588. 

acceptance  of  benefit  of  judgment  estops  party  to  bring  error,  588. 
EQUITABLE  ESTOPPEL, 

another  term  for  estoppel  in  pais,  369. 
ERROR, 

no  ground  of  impeaching  judgments,  45,  217,  218. 
ESTATES  BY  ESTOPPEL, 

history  of  the  doctrine,  322-327. 
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ESTATES  BY  ESTOPPEL,  —  continued. 

at  common  law  only  four  kinds  of  assurances    possessed   the  efficacy  of 
passing  after-acquired  interests,  322. 
operation  of  feoffment,  322  -  325. 
lease,  825. 
fine,  326. 

grant  or  release,  326,  327. 
the  modern  doctrine,  327. 
leases,  327  -  334. 

where  no  interest  passes  an  estoppel  arises,  327  -  331. 
when  an  interest  passes  no  estoppel  arises,  331  -  334. 
deeds  of  bargain  and  sale,  lease  and  release,  quitclaim,  etc.,  doctrine  of 
rebutter,  334—363. 

distinction  between  modern  and  early  doctrine,  334,  335. 
reason  of  the  change,  335. 

deed  of  all  one's  right  title  and  interest  with  warranty,  335  -  340. 
estoppel  only  coextensive  with  covenants,  341. 
immaterial  that  deed  was  fraudulent  as  to  creditors,  341,  342. 
extinguishment  of  covenants  removes  estoppel,  343. 
deed  of  specific  estate  operates  upon  future  interests  without  warranty, 
344-347. 

doctrine  in  Missouri,  347  -  349. 
improvements  erected  by  grantor,  348,  349. 
covenants  for  quiet  enjoyment,  349. 
distinction  between  covenants  of  seizin  and  against  encumbrances,  349- 

351. 
effect  of  partition  between  co-devisees  upon  inchoate  right  of  dower, 

352-354. 
no  actual  transmission  of  future  interest  by  the  deed,  but  simply  a  re- 
butter, 355  -  363. 
qualification  of  doctrine,  362,  363. 
ESTOPPEL, 

historical  origin  and  definition  of  term,  xl,  xli. 
by  matter  of  record,  1-264. 
record  defined,  3. 
its  effect,  3. 

limitation  of  definition,  3. 
as  res  judicata,  3. 
as  a  memorial  or  entry,  4-6. 
res  judicata,  7  -  24. 
defined,  7,  9. 
history  of,  7,  8. 
in  English  law,  effect  depends,  first,  upon  nature  of  proceeding,  9 ; 

secondly,  upon  the  forum,  9. 
distinction  between  judgment  in  rem  and  in  personam,  9-12. 
judgment  must  have  been  rendered  by  a  legally  constituted  court,  13. 
decree  a  bar,  though  rendered  by  divided  court,  14. 
college  orders,  14,  15. 
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ESTOPPEL,  —  continued. 

judgments  of  military  courts,  15,  16. 

judgment  of  court  of  last  resort  cannot  be  collaterally  attacked, 

even  in  the  same  court,  16.  , 

agreed  judgments,  17,  18. 
awards,  18,  19. 
judgment  by  confession,  19. 
final  judgment  by  default,  19. 
decisions  of  commissioner  of  patents,  xlii. 
judgment  must  have  been  final  and  upon  merits,  19,  20. 
judgment  by  default  not  an  estoppel  as  to  defence. by  confession 

and  avoidance  which  might  have  been  pleaded,  20.   , 
confession  of  judgment,  or  suffering  judgment  by  default,  in  the  case 
of  an  executor  or  administrator  a  conclusive  admission  of  assets,  20. 
confession  of  judgment  before  issue  raised  not  an  estoppel,  20. 
judgment  must  also  have  been  valid,  21. 

immaterial  whether  judgment  pleaded  as  an  estoppel  was  rendered 
before  or  after  the  suit  was  commenced  in  which  it  is  relied 
upon,  21. 
judgments  conclusive  only  of  matters  necessarily  involved  in  issue,  22. 
untraversed  allegations  of  bill,  22,  23. 

mistake  in  entry  of  judgments  no  ground  for  impeachment,  23,  24. 
domestic  judgments  in  personam,  25  -152. 
former  judgment,  25-35. 

necessity  of  identity,  and  examples,  25  -  35. 
estoppel  by  verdict  in  an  adjudication  upon  a  different  cause  of 
action,  35-46. 
the  general  rule  stated,  45. 
efffect  and  operation  of  judgment  and  verdict  estoppels,  46  -135. 
collateral  impeachment  of  judgments,  135-152. 
for  want  of  jurisdiction,  135-145. 
for  fraud,  135-152. 
domestic  judgments  in  rem,  153  - 163. 

adjudications  of  prize  in  admiralty,  153-  158. 
effect  of  decree  establishing  pedigree,  158. 
proceedings  in  marriage  and  divorce,  158,  159. 
decrees  of  probate,  159. 
removal  of  paupers,  160. 
decree  appointing  tutor  to  minor,  160. 

decree  confirming  order  of  commissioners  of  boundary,  160,  161. 
^  proceedings  in  attachment,  replevin,  and  the  like,  161. 

v-'         decrees  incidentally  establishing  reputation,'  custom,  public  ferries, 
and  the  like,  162,  163. 
unsatisfied  judgment  against  a  vessel,  whether  a  bar  to  suit  in  per- 
sonam, 163. 
impeachment  of  judgments  in  rem  for  want  of  jurisdiction,  163. ' 
for  fraud,  163. 
foreign  judgments  in  rem,  164- 184.     . 
y       adjudications  in  admiralty,  164  -  173. 
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ESTOPPEL,  —  continued. 

V  ground  of  conclusiveness,  165,  166. 

Alierine  decree  held  conclusive,  166,  167. 
sales  of  wrecks  and  derelicts,  168,  169. 

condemnations  in  admiralty  conclusive  of  fact  for  which  the  prop- 
erty was  condemned,  169-171. 
immaterial  that  sentence  of  condemnation  was  erroneous,  1 71  - 1 73. 
foreign  decrees  concerning  marriage  and  divorce,  173  -  175. 
of  probate  and  ecclesiastical  courts,  175. 
not  conclusive  of  questions  incidentally  decided,  175  -  178. 
or  of  matters  stated  obscurely  or  ambiguously,  or  of  mat- 
ters of  inference,  178  -  181. 
jurisdiction  may  be  impeached,  181  -  183. 
impeachment  for  fraud,  1 84. 
foreign  judgments  in  personam,  185  -  264. 

judgments  of  foreign  nations  conclusive  on  merits,  185  -  195. 
judgments  of  sister  American  States  conclusive  on  merits,  195-  202. 
whether  constitutional  provision  extends  to  criminal  cases,  202. 
to  police  regulations  and  ijui  lam  actions,  202,  203. 
has  no  reference  to  matters  subsequent  to  the  judgment,  203. 
further  illustration  of  conclusiveness,  203  -  216. 
judgment  must  have  been  final  and  conclusive,  216. 
character  and  operation  of  judgment  a  proper  subject  of  inquiry, 

216,  217. 
no  ground  of  impeachment  that  judgment  was  erroneous,  217,  218. 
judgment  by  confession  in  vacation,  218,  219. 
Federal  courts  not  foreign  to  State  courts,  219,  220. 
result  of  the  cases  as  to  judgments  of  sister  States,  220. 
impeachment  of  judgments  of  foreign  countries  for  want  of  jurisdic- 
tion, 220-222. 

for  fraud,  245,  246. 
of  judgments  of  sister  States  for  want  of  jurisdiction,  223-241. 
for  fraud,  241  -  245. 
doctrine  of  merger  as  to  judgments  of  foreign  countries,  246,  247. 

as  to  judgments  of  sister  States,  247  -  251. 
garnishment  or  trustee  process,  253  -  256. 
doctrine  of  privity  between  executors  or  administrators  in  different 

States,  256  -  258. 
judgments  of  foreign  courts  of  limited  jurisdiction,  258  -  264. 
of  sister  States,  258  -  263. 
of  foreign  consuls,  263,  264. 
jurisdiction  may  be  examined,  264. 
by  matter  of  deed,  265  -  866. 
defined,  267. 
application  to  parties,  269  -  277. 

to  privies,  277-  282. 
limitations  of  the  doctrine,  283  -  294. 
deed  must  be  valid^  283  -  286. 
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ESTOPPEL,  —  continued. 

not  an  estoppel  in  collateral  matters,  286  -  289. 
grantee  in  deed-poll,  289,  290. 

in  indenture,  290  -  298. 
estoppel  against  estoppel,  293. 
no  estoppel  if  truth  appears,  293,  294. 
recitals,  295-818. 
defined,  295. 
particular  recitals,  295  -  303. 
general  recitals,  803  -  310. 
of  immaterial  matters,  310-313. 
acknowledgment  of  receipt  in  a  deed,  313  -  318. 
presumption  from  joint  execution  of  deed,  319  -  321. 

whether  party  estopped  to  dispute  the  relation  which  his  signature 
imports,  319-321. 
estates  by  estoppel,  322-363. 
defined,  322. 

doctrine  of  the  early  common  law,  322-327. 
leases,  where  no  interest  passes  an  estoppel  arises,  327-331. 

where  an  interest  passes  no  estoppel  arises,  831  -334. 
deeds  of  bargain  and  sale,  lease  and  release,  quitclaim,  etc.,  doc- 
trine rebutter,  334-363. 
release  of  dower,  364-366. 
wife  may  make  separate  release,  364. 
conveyance  of  wife's  land,  364,  365. 

release  of  dower  in  a  deed  executed  in  fraud  of  creditors  and  without 
consideration,  365,  366. 
by  matter  in  pais,  36  7  -  588. 

persons  holding  relations  of  trust  to  others,  372  -  426. 
landlord  and  tenant,  372-413. 

estoppel  upon  tenant  of  modern  origin,  372-874. 
nature  of  estoppel  in. time  of  Coke,  370  -  873. 
seal  not  the  foundation  of  modern  estoppel,  373-376. 
doctrine  of  mutuality,  376. 
competency  of  parties,  376. 
doctrine  of  privity,  377,  378. 
rule  as  to  outstanding  titles,  379,  380. 
mistake,  380-383. 
fraud,  383,  384. 

circumstances  of  attornment  may  be  explained,  384  -  386. 
tenant  may  show  that  landlord's  title  has  expired,  386,  887. 
effect  of  taking  lease  of  land  of  which  tenant  was  in  posses- 
sion, 389  -  399. 
tenancy  created  by  operation  of  law,  399-401. 
effect  of  disclaimer,  401. 

estoppel  applies  in  relation  of  mortgagor  and  mortgagee,  trus- 
tee and  cestui  que  trust,  and  like  cases,  401. 
purchase  by  tenant  from  landlord,  403. 
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ESTOPPEL,  —  continued. 

tenant  may  deny  derivative  title  of  person  to  whom  he  has 

attorned,  404-407. 
new  tenancy,  378,  379,  407,  408. 
effect  of  lease   showing  that  landlord  has  no  legal  estate, 

408-412, 
estoppel  not  confined  to  ejectment  suits,  412. 
possession  by  license,  412. 
tenancy  by  the  curtesy,  413. 
estoppel  of  vendee  in  equity,  414-416. 
estoppel  of  bailee  to  deny  bailor's  title,  416-421. 
grantee  in  warranty  deed  reconveying  in  mortgage,  421  -423. 
assignees  and  licensees  of  patents,  423  -  425. 
executors  and  administrators,  425, 426. 
,  commercial  paper,  427-460. 
•       _     warranty  of  genuineness  by  acceptance   and  indorsement, 
427-447. 
warranty  of  capacity,  447  -  451. 
certification  of  checks,  451  -  459. 
transfer  by  indorser  after  liability  fixed,  459,  460. 
corporations,  agency,  partnership,  461  -  468. 

when  corporation  may  not  set  up  ultra  vires,  461-466. 
effect  of  misrepresentation  by  one  partner  upon  another,  467. 
holding  one's  self  out  as  partner,  468. 
effect  of  allowing  another  to  appear  as  agent,  468.  ' 

acknowledgment  of  receipt,  469-472.  • 
when  not  conoluyve,  469-471. 
1  when  conclusive,  471,  472. 

estoppel  by  conduct,  473. 
origin,  473. 
rule,  475,  476. 
essentials  to  the  estoppel,  480. 

there  must  have  been  a  representation  or  concealment, 

480-528. 
it  must  have  been  made  with  knowledge  of  facta  to  one 

ignorant  of  them,  528  -  552. 
it  must  have  been  made  with  intent  that  it  should  be  acted 

on,  552-560. 
it  must  have  been  acted  on,  560-577. 
election,  inconsistent  positions,  578-588. 
rule,  578. 

effect  of  taking  under  will,  578,  579. 
effect  of  suing  upon  a  contract  or  receiving  money  under  it, 

584,  585. 
other  acts  of  election,  585  -  588. 
^  pleading,  practice,  and  evidence,  589  -  618. 

,'  pleading  the  estoppel,  589-591. 
"^  estoppels  by  record,  592  -  598. 
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estoppels  by  deed,  598  -  600. 
estoppels  in  pais,  600  -  618. 
^       precedents  in  pleading,  618  -  625. 
EVICTION, 

removes  estoppel  of  tenant  when,  387,  388. 
burden  of  proof,  388. 

See  Landlord  and  Tenant. 
EVIDENCE. 

See  Pleading,  Practice,  and  Evidence. 
EXCEPTIO  REI  judicata, 

in  the  Boman  law,  8. 
EXECUTORS  AND  ADMINISTRATORS, 

verdict  for  plaintiff  in  suit  against  executor,  on  plea  oi  plene  administravit,  4. 
no  privity  between  administrator  or  executor  and  heir  or  devisee,  78,  80. 
judgment  against  administrator  de  bonis  non  no  evidence  against  his  prede- 
cessor in  the  administration,  79. 

otherwise  in  case  of  executor  of  executor,  79. 

but  judgment  against  predecessor  conclusive  upon  administrator  de  honis 

non,  257. 

even  when  of  different  States,  257. 
in  different  States  no  privity  between,  80,  81. 

when  estopped  to  claim  property  found  among  assets  of  the  estate,  425,  426. 
not  estopped  to  amend  inventory,  when,  426. 
when  estopped  to  deny  having  funds,  426. 
estoppel  against  one  of  several  estops  all,  484,  485. 

FEOFFMENT, 

operation  of,  322  -  325. 
FERRY,  PUBLIC, 

judgment  incidentally  establishing,  162,  163. 
FOREIGN  COURTS. 

See  Judgments,  Foreign.  r 

FOREIGN  JUDGMENTS. 

See  Judgments,  Foreign. 
FORGERY. 

See  Bills  and  Notes. 
FORMER  JUDGMENT, 

party  insisting  on,  must  show  that  the  matters  alleged  were  determined  in 

former  suit,  5. 
to  plea  of,  where  it  appears  that  no  plea  was  entered  to  the  former  action, 

plaintiff  may  show  that  judgment  was  not  rendered  on  merits,  6. 
general  effect  and  conclusiveness  of,  25  -  35. 
FORMER,  RECOVERY. 

See  Former  Judgment. 
FRAUD, 

when  ground  of  impeaching  judgments,  145  - 152,  163,  241  -  246. 
FURTHER  ASSURANCE,   COVENANT  FOR, 
effect  of,  349  -  352. 
41 
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GAKNISHMENT, 

eflfect  of  judgment  upon  garnishee  as  to  original  creditor,  70-  74. 
judgment  must  have  been  valid,  71. 
payment  must  not  have  been  voluntary,  72. 

must  have  been  real,  72. 
court  must  have  had  jurisdiction,  72. 
whether  judgment  without  satisfaction  a  bar,  73,  74. 
other  cases,  74. 
GUARANTOR, 

no  privity  between,  and  principal,  75. 

IDENTITY  OF   CAUSE   OF  ACTION, 

necessity  of,  to  support  plea  of  former  judgment,  25  -  35. 
IMPEACHMENT  OF  JUDGMENTS. 

See  Judgments. 
IMPROVEMENTS, 

erected  by  grantor  of  deed  with  warranty  enure  to  grantee,  348,  349. 
INCONSISTENT  ACTS. 

See  Election. 
INDEMNITY,  COVENANTS  OF, 

eiFect  of  judgment  against  covenantor,  66,  67. 
INFANTS, 

not  estopped  by  deed,  276. 

whether  subject  to  estoppel  in  pais,  485  -  493. 

INFERIOR  COURTS. 

See  Judgments. 
IN  PAIS,  ESTOPPEL  BY  MATTER. 

See  Estoppel. 
INSURANCE, 

acknowledgment  of  receipt  of  premium,  470,  471. 
waiver  of  forfeiture,  526,  527,  548. 
INTENTION, 

need  not  be  wilful,  553. 

need  not  exist  in  certain  cases,  556. 

See  Conduct,  Estoppel  bt. 

JOINT  CONTRACT, 

judgment  upon,  merges  the  same  in  all  cases,  47-52. 
JOINT   TORT, 

effect  of  judgment  on,  49,  57. 
JUDGMENTS,  DOMESTIC,  IN  PERSONAM, 
former  judgments,  25-35. 

there  must  be  an  identity  between  the  causes  of  action,  25  -  35. 

judgment  in  trespass  quare  clausum  fregil  no  bar  to  writ  of  right, 

25-27. 
judgment  on  plea  of  non  est  factum  in  suit  on  a  bond  no  bar  to 

special  promise  to  pay  the  bond,  27. 
judgment  that  suit  has  been  prematurely  brought  on  a  note  no 

estoppel  to  sue  on  the  consideration  of  the  note,  27,  28. 
other  examples  of  the  rule  concerning  identity,  28-32. 
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twice  in  jeopardy,  33  -  35. 
estoppel  by  verdict,  35  -  46. 

operates  as  estoppel,  though  cause  of  action  be  different,  35. 
but  the  particular  point  in  dispute  must  be  the  same  in  both  cases,  36. 
sentence  of  spiritual  court  against  a  marriage  in  suit  for  jactitation 

no  estoppel  to  an  indictment  for  bigamy,  37,  38. 
recovery  in  trespass,  effect  of,  38-41. 

judgment  against  plea  of  set-off  an  estoppel  to  a  suit  upon  the  sub- 
ject of  the  set-off,  41, 42. 
judgment  that  services  have  been  negligently  performed  an  estop- 
pel to  an  action  for  the  services,  43, 44. 
other  examples,  44  -  46. 
rule,  45. 
effect  and  operation  of  judgment  and  verdict  estoppels,  46  -  135. 
parties,  46  -  74. 

estoppel  must  be  mutual,  47. 
verdict  on  indictment  no  estoppel  in  civil  suit,  47. 
judgment  against  one  of  several  joint  contractors,  whether  a  bar  to 
an  action  against  the  rest,  47  -  57. 

not  unless  judgment  was  given  on  a  plea  that  would  have  been 
a  discharge  to  all,  55. 
judgment  against  one  of  several  tort-feasors,  vjhether  a  bar  to  an 

action  against  the  rest,  49,  57,  58. 
persons  made  parties  to  proceedings  for  foreclosure,  as  subsequent 

encumbrancers,  59. 
effect  of  judgment  in  a  writ  of  partition,  59. 

judgment  against  principal  and  surety  in  a  note,  effect  of,  in  a  sub- 
sequent action  by  the  principal  alone,  60. 
similar  cases,  61  —  63. 

judgments  iii  ejectment  in  cases  of  fictitious  parties,  63, 64. 
parties  nominally  the  same  but  really  different,  65,  66. 
effect  of  notice  to  third  persons  liable  over,  66,  67. 
whether  one  appearing  as  a  witness  is  estopped,  67,  68. 
relation  of  master  and  owner  of  a  vessel,  68-  70. 
suit  by  an  agent  in  his  own  name  in  right  of  his  principal,  but  not 

at  latter'a  request,  70. 
garnishment  or  trustee  process,  70  -  74. 
bound  only  in  the  character  in  which  they  sue,  274. 
privies, 

definition,  75. 

no  privity  between  guarantor  and  principal,  surety  and  principal, 

co-sureties,  sheriff,  and  deputy,  etc.,  75. 
various  examples  of  privity,  75  -  78. 
no  privity  between  administrator  or  executor  and  heir  or  devisee, 

78. 
judgment  against  administrator  de  bonis  non  no  evidence  against 
representative  of  testator,  79. 
or  against  his  predecessor,  the  executor,  79. 
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otherwise  of  an  executor  of  an  executor,  79. 
but  judgment  agamst  predecessor  conclusive  upon  administrator  de 

lords  non,  267. 
no  privity  executors  or  administrators  of  different  States,  80, 81. 
cases  in  which  judgments  avail  against  third  persons,  81,  82. 
judgments  no  estoppel  as  to  matters  incidentally  determined,  83  -  91. 
a  party  shall  not  be  estopped  except  by  that  of  which  he  may  have 

a  traverse,  84. 
various  examples,  84-91. 
distinction  between   courts  of  concurrent  and  those  of  exclusive 

jurisdiction  as  to  matters  incidentally  determined,  91. 
as  to  what  is  to  be  regarded  the- main  point  in  issue,  92  -  96. 
effect  of  judgments  as  to  matters  not  passed  upon,  which  might  have 

been  put  in  issue,  96  -  112. 
distinction  between  case  where  evidence  is  omitted  and  where  insuf- 
ficient evidence  is  produced,  112-114. 
effect  of  fraudulent  concealment  by  defendant  of  a  further  claim,  114, 

115. 
effect  of  judgment  against  defendant  in  a  writ  of  entry,  115. 
effect  of  rejecting  evidence  as  inadmissible,  116. 
action  cannot  be  maintained  to  recover  money  paid  under  judgment, 

117,118. 
judgments  conclusive  of  matters  necessary  to  the  decision,  as  well  as  of 

the  decision  itself,  118-120. 
judgment  no  bar,  unless  rendered  on  the  merits,  121  - 124. 
insufficiency  of  declaration,  121. 
demurrer  going  to  the  merits,  121, 122. 
dismissal  of  bill  in  chancery,  122, 123. 
nolpros,  123,124. 
nonsuit,  123, 124. 
form  of  action  need  not  be  the  same  in  both  cases,  in   order  to  the 

estoppel,  125,  126. 
effect  of  judgment  that  party  has  no  title  to  premises,  125. 
judgment  against  plaintiff  estops  him  to  present  the  demand  as  an  off- 
set to  an  action  by  the  defendant,  126. 
immaterial  that  former  judgment  covered  other  demands  than  the  one 

in  question,  126. 
judgment  at  law  an  estoppel  in  chancery,  126, 127. 
effect  of  judgment  upon  one  of  several  cumulative  remedies,  127  -129. 
effect  of  judgment  upon  portion  of  an  entire  demand,  129  - 135. 

judgment  for  plaintiff  by  default,  plaintiff  allowing  defendant  par- 
tial credit  for  separate  demand,  135. 
collateral  impeachment  of  judgments,  135-  152. 
as  to  jurisdiction  of  superior  courts,  136-141. 
of  inferior  courts,  141, 142.- 

adjudication  as  to  jurisdiction,  142-144. 
denial  of  attorney's  authority  to  appear,  144, 145. 
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as  to  fraud  in  case  of  superior  courts,  145  -  151. 
in  case  of  inferior  courts,  151, 152. 
adjudications  of  prize  in  admiralty,  153  -  158. 

conclusive  upon  all  persons,  not  only  of  the  change  of  property,  but  also 
of  the  fact  for  which  condemnation  was  pronounced,  153. 
condemnation  of  goods  in  the  Exchequer,  154-158. 
acquittal  of  goods,  156  -  158. 
effect  of  decree  establishing  pedigree,  158. 
proceedings  in  marriage  and  divorce,  158,  159. 
decrees  of  probate,  159,  160. 
orders  of  removal  of  paupers,  160. 
decree  appointing  a  tutor  to  a  minor,  160. 

judgment  confirming  report  of  commissioners  of  boundary,  160,  161, 
judgments  in  attachment,  replevin,  and  the  like,  161. 
judgments  incidentally  establishing  reputation,  custom,  public  ferries,  etc., 

162,  163. 
whether  unsatisfied  judgment  against  a  vessel  a  bar  to  a  suit  in  personam, 

163. 
impeachment  of  judgments  in  rem  for  want  of  jurisdiction,  163. 
for  fraud,  163. 
JUDGMENTS,  FOREIGN,  IN  PERSONAM, 

cases  considered  historically  as  to  judgments  of  foreign  nations,  185-190. 
finally  settled  in  England  that  such  judgments  are  conclusive  on  the 

merits,  190,  191. 
immaterial  that  they  are  erroneous,  191. 

or  that  they  proceed  on  an  incorrect  view  of  the  law  of  England, 
191. 
American  doctrine,  192-  195. 
judgments  of  the  sister  States  of  America,  195  -202. 

history,  provisions  of  confederation  and  constitution,  195,  196. 
conclusive  on  merits,  196  -  202. 
statute  of  limitations  a  good  plea,  200. 

whether  constitutional  provision  includes  criminal  cases,  202. 
does  not  make  the  judgment  a  debt  of  record,  202. 
does  not  embrace  qui  tarn  actions,  202. 

limitation  of  rule,  202,  203. 
does  not  embrace  matters  subsequent  to  the  judgment,  203. 
various  examples,  20-3-216. 

judgment  must  have  been  final  and  conclusive  where  rendered,  216. 
rule  of  conclusiveness  prevails  also  in  chancery,  216. 
operation  of  judgment,  a  proper  subject  of  inquiry,  216,  217. 
immaterial  that  judgment  was  erroneous,  217,  218. 
judgment  by  confession  in  vacation  in  clerk's  oflice,  218,  219. 
Federal  courts  not  foreign  to  State  courts,  219,  220. 
result  of  cases  stated,  220. 
judgments  of  foreign  countries  liable  to  impeachment  in  respect  to  jurisdic- 
tion, 220  -  222. 

limitation  of  rule,  222. 


64:6  INDEX. 

JUDGMENTS,  FOREIGN,  IN  FERSOHi AM,  — continued. 

doctrme  in  respect  to  impeaching  the  jurisdiction  of  courts  of  sister  States, 
223-237. 
State  statutes  providing  for  judgment  without  personal  service  have  no 
extra-territorial  effect,  237  -  241. 
whether  judgments  of  sister  States  may  be  impeached  or  restrained  for 
fraud,  241  -  245. 
whether  judgments  of  foreign  countries  may  be,  245,  246. 
judgment  of  foreign  country  no  merger  of  cause  of  action,  246,  247. 
otherwise  of  judgments  of  sister  States,  247  -  251. 
garnishment  or  trustee  process,  253  -  255. 
doctrine  of  privity,  256  -  258. 

no  privity  between  executors  or  administrators  of  different  States,  256, 

257. 
executor  in  one  State  and  administrator  de  bonis  non  in  another  State, 
257. 
judgments  of  foreign  courts  of  inferior  jurisdiction,  258  -  264. 

whether  constitutional  provision  embraces  such  judgments,  258  -  263. 
foreign  consular  courts,  263. 
impeaching  jurisdiction  of  such  courts,  264. 
JUDGMENTS,  FOREIGN,  IN  REM, 
ground  of  conclusiveness,  165,  166. 
Algerine  decrees,  166. 
sales  of  wrecks  and  derelicts,  168,  169. 

conclusive  of  the  fact  for  which  the  condemnation  was  pronounced,  169-171. 
immaterial  that  judgment  was  erroneous,  171  -  173. 
decrees  as  to  marriage  and  divorce,  173-175.  * 

decrees  of  probate  and  ecclesiastical  courts,  1 75. 
conclusive  only  of  matters  essential  to  the  decision,  175, 177. 

limitation  of  doctrine,  177,  178. 
not  conclusive  of  matters  obscurely  stated,  or  of  inference,  178  -  181. 
jurisdiction  may  be  questioned,  181  -  183. 

adjudication  of  jurisdiction,  183. 
may  be  impeached  for  fraud,  184. 
JURISDICTION, 

impeachment  of,  136-145,  163,  181  -  183,  220-222. 
JUS   TERTII. 

See  Bailor  and  Bailee. 

KNOWLEDGE  OP  FACTS. 

See  Conduct,  Estoppel  by. 

LANDLORD  AND  TENANT, 

estoppel  of  tenant  to  deny  landlord's  tide,  372. 
of  modern  origin,  372  -  374. 
nature  of,  in  time  of  Coke,  870-372. 

arose  only  in  case  of  deed,  and  against  the  party  sealing,  372. 
an5  only  when  the  demise  was  the  gist  of  the  action,  372. 
seal  not  the  foundation  of  the  modern  estoppel,  373-376. 
doctrine  of  mutuality  prevails,  876. 
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same  rules  prevaif  concerning  competency  of  parties  as  in  estoppel  by 
deed,  376. 
persons  under  disability  not  estopped,  376,  377. 
when  payment  of  rent  establishes  tenancy,  377. 
doctrine  of  privity  prevails,  377,  378. 

sub-lessees,  378. 
outstanding  title  cannot  be  set  up  by  tenant,  379,  880. 
tenant  not  estopped  in  cases  of  mistake,  380  -  383. 

or  in  cases  of  fraud,  383,  384. 
tenant  not  estopped  to  explain  circumstances  under  which  an  attorn- 
ment has  been  made,  384  -  386. 
tenant  may  show  that  landlord's  title  has  expired,  386,  387. 

tenant  cannot  dispute  landlord's  title  even  after  expiration  of  lease 

without  surrendering  possession,  386,  387. 
eviction  under  judgment  of  law  not  necessary,  387  -  389. 
actual  entry  by  one  having  paramount  title  sufficient,  387. 
what  cases  not  sufficient,  388. 

whether  tenant  taking  lease  of  land  of  which  he  was  already  in  posses- 
sion is  estopped  without  surrender,  389  -  399. 
California  doctrine,  389  -  396. 
question  considered,  396  -  399. 
estoppel  prevails  where  tenancy  is  created  by  operation  of  law,  399-401. 
effect  of  disclaimer,  401. 

lessor  may  at  once  eject  tenant,  but  if  he  do  not  do  so  within  the 
period  of  limitation,  tenant  may  then  set  up  his  own  title,  401. 
but  not  before  period  of  limitation  has  expired,  401. 
same  doctrine  applies  to  relation  of  mortgagor  and  mortgagee,  trustee 
and  cestui  que  trust,  and  the  like  eases,  401. 
.  tenant  may  purchase  property  of  lessor  and  set  up  title,  403. 
■    tenant  bound  to  pay  taxes  may  not  set  up  tax  title  where  the  sale  has 
been  made  by  his  neglect,  403. 
tenant  not  estopped  to  say  that  he  was  let  into  possession  under  a  title 

from  which  landlord's  title  was  derived,  403,  404." 
tenant  may  show  that  one  to  whom  he  has  attorned  has  no  derivative 

title,  404-407. 
new  tenancy,  378,  379,  407,  408. 

when  tenancy  is  established,  the  estoppel  of  tenant  arises  though  ten- 
ancy be  created  by  deed  showing  that  landlord  had  no  legal  estate, 
408-412. 

limitations  of  rule,  409,  410. 
•doctrine  of  tenant's  estoppel  not  confined  to  cases  of  ejectment,  412. 
doctrine  prevails  against  one  in  possession  under  mere  license,  412. 
tenant  by  the  curtesy  cannot  deny  wife's  title,  413. 
party  claiming  under  judicial  deed  requiring  him  to  perform  certain 
acts  cannot,  while  claiming  under  the  deed,  excuse  himself  from  per- 
forming the  acts,  413. 
LAND  PATENTS. 

See  Patents,  Land. 
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LEASE, 

where  no  interest  passes  an  estoppel  arises,  327  -  331. 

where  an  interest  passes  no  estoppel  arises,  331  -  334. 
See  Landlord  and  Tenant. 
LEASE  AND  RELEASE,  DEEDS  OF. 

See  Estates  by  Estoppet:,. 
LEVY 

does  not  estop  officer  to  deny  that  the  goods  are  the  plantiflf's,  420. 
LICENSE, 

possession  of  premises  under,  works  an  estoppel,  412. 

cannot  be  revoked  afler  acted  upon,  527,  528. 

MARRIAGE  AND  DIVORCE,. 

sentence  of  Spiritual  Court  in  suit  for  jactitation  of  marriage.     Duchess  of 
Kingston's  Case,  37j  38. 

proceedings  are  in  rem  conclusive  against  all  persons,  158,  173  - 175. 

verdict  that  charges  are  true  must  be  followed  by  judgment  of  dissolution, 
158,  159. 
MARRIED  WOMEN, 

not  estopped  by  deed,  276. 

whether  subject  to  estoppel  in  pais,  485  -  493. 

effect  of  confession  of  judgment  by,  486. 
MASTER  AND  OWNER  OP  VESSEL, 

nature  of  the  relation,  68  -  70. 
MAXIMS, 

cessante  rations  legis,  cessat  ipsa  lex,  389. 

coram  non  judice,  14. 

judicium  semper  pro  veritate  accipitur,  135. 

qui  sentit  commodum,  sentire  debet  et  onus,  526. 

res  judicata  inter  partes  jus  facit,  10. 

transit  in  rem  judlcatam.     See  Res  Judicata. 
MERGER 

of  a  contract  no  bar  to  an  action  of  deceit  for  inducing  the  plaintiff  to  make 
the  same,  45,  46. 

effect  of  judgment  on  joint  contract,  47-52. 

effect  of  judgment  on  joint  tort,  49,  57. 
/        doctrine  of,  as  to  judgments  of  foreign  countries,  246,  247. 
"^         ~     as  to  judgments  of  sister  States,  247  -  251. 
MERITS. 

See  Judgments. 
MILITARY  COURTS, 

conclusiveness  of  judgments  of,  15,  16. 
MISTAKE, 

no  ground  of  impeaching  judgments,  23,  24,  45,  217,  218. 
may  be  shown  in  cases  of  tenancy,  380-383. 
MORTGAGE, 

grantee  in  warranty  deed  reconveying  in,  not  estopped  to  set  up  outstanding 

title  and  eviction,  421  -423. 
acceptance  of,  estops  mortgagee  to  deny  mortgagor's  title,  586. 
See  Corporations. 
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when  mortgagor  in  possession  may  dispute  title  of  mortgagee,  401  -413. 
MUTUALITY. 

See  Parties  and  Privies. 
NEGLIGENCE, 

when  estoppel  produced  by,  436,  437,  540  -  552,  557. 

must  be  proximate  cause  of  loss,  549  -  552. 
NEGLIGENT  PERFORMANCE  OP  SERVICES, 

action  for,  after  judgment  for  the  services,  102  - 112. 
NIL  HABUIT  IN  TENEMENTIS. 

See  Landlord  and  Tenant. 
NOLLE  PROSEQUI, 

efifect  of  entry  of,  124. 
NON  PROS, 

eflFect  of  entry  of,  123. 
NONSUIT, 

effect  of,  123,124. 
NOTICE, 

effect  of,  upon  persons  liable  over,  65-67. 

OUTSTANDING  TITLE, 

may  not  be  set  up  by  tenant,  when,  379. 

See  Landlord  and  Tenant. 

PAIS,  ESTOPPEL  BY  MATTER  IN. 

See  Agency  ;  Bills  and  Notes  ;    Conduct,  Estoppel  by  ;    Corpora- 
tions ;  Election  ;  Estoppel  ;  Landlord  and  Tenant  ;  Partnership. 
PARTIES  AND  PRIVIES, 

in  estoppel  by  matter  of  record,  46  -  82. 
parties,  46  -  74. 

estoppel  must  be  mutual,  47. 
verdict  on  indictment  no  estoppel  in  civil  suit,  47. 
whether  judgment  against  one  of  several  joint  contractors  a  bar  to 
an  action  against  the  rest,  47-54. 

whether  in  case  of  joint  tort-feasors,  49,  57,  58. 
persons  made  parties  to  proceedings  for  foreclosure,  as  subsequent 

encumbrancers,  59. 
effect  of  judgment  in  writ  of  partition,  59. 
effect  of  judgment  against  principal  and  surety  in  subsequent 

action  by  principal  alone,  60. 
similar  cases,  61  -  63. 
judgments  in  ejectment,  63,  64. 

parties  nominally  the  same,  but  really  different,  65,  66. 
effect  of  notice  to  persons  liable  over,  66,  67. 
whether  one  appearing  as  witness  is  estopped,  67,  68. 
relation  of  master  and  owner  of  vessel,  68  -  70. 
suit  by  agent  in  his  own  name  in  right  of  his  principal,  but  not  at 

latter's  request,  70. 
garnishment  or  trustee  process,  70  -  74. 
See  Garnishment. 
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bound  only  in  the  character  in  which  they  sue,  274. 
privies,  74-81. 
definition,  75. 
no  privity  between  guarantor  and  principal,  surety  and  principal, 

co-sureties,  sheriff,  and  deputy,  etc.,  75. 
various  examples  of  privity,  75-78. 

no  privity  between  administrator  or  an  heir  or  devisee,  78,  80. 
or  between  administrator  de  bonis  non  and  representative  of  tes- 
tator, 79. 
or  with  his  predecessor,  the  executor,  79. 
otherwise  of  executor  of  executor,  79. 
no  privity  between  executors  or  administrators  of  different  States, 
80,  81. 
in  estoppel  by  deed,  270-280. 

persons  acting  under  authority  of  grantee  by  deed,  not  strangers,  270. 
whether  acceptance  of  deed  estops  grantee  to  deny  widow's  claim  to 

dower,  271-273. 
party  not  estopped  by  a  deed  under  which  he  does  not  claim,  273. 
parties  only  estopped  in  the  character  in  which  they  execute  deed,  274. 
parties  must  be  sui  Juris,  276. 
estoppel  against  the  State,  276,  277. 
doctrine  of  privity  illustrated,  277  -  280. 
no  privity  between  judgment  creditor  and  hb  debtor,  280. 
in  estoppel  in  pais,  376-378,  484-494. 
landlord  and  tenant,  376  -  378. 

doctrine  of  mutuality  prevails,  376. 
competency  of  parties,  376,  377. 
doctrine  of  privity  prevails,  377,  378. 
estoppel  by  conduct,  484-494. 

admissions  of  one  of  several  executors  or  administrators,  484,  485. 
whether  married  women  may  be  estopped  by  conduct,  485  -490. 

whether  infants,  490-492. 
doctrine  of  privity  prevails,  493,  494. 
PARTITION, 

effect  of  judgment  in,  upon  parties,  59. 

effect  of,  between  co-devisees  upon  inchoate  right  of  dower,  352  -  354. 
PARTITION  FENCE, 

recognized  as  boundary,  though  incorrectly  located,  532. 
PARTNERSHIP, 

under  what  circumstances  partner  estopped  to  deny  liability  on  note  frau- 
dulently given  in  partnership  name,  456,  467,  468. 
when  a  person  is  estopped  to  say  he  is  not  a  partner,  468. 
PATENTS, 

decisions  of  commissioner  of,  conclusive,  xlii. 
recitals  in,  297,  298. 

assignee  of,  when  estopped  to  deny  patentee's  right  to  profits,  423  -425. 
PATENTS,  LAND,- 

effect  of  incorrect  location, of,  586,  587. 
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PAUPERS, 

orders  concerning,  160. 
PAYMENT 

of  rent  evidence  of  tenancy,  377. 
■when  party  estopped  to  deny,  581,  582. 
PLEADING,  PRACTICE,  AND  EVIDENCE, 
pleading  the  estoppel,  589  -  592. 

whether  estoppel  by  record  or  by  deed  must  be  pleaded,  589,  590. 
where  there  is  no  opportunity  to  plead  matter  of  estoppel  conclusive  in 

evidence,  590. 
estoppel  in  pais  need  not  be  pleaded  at  common  law,  590. 

effect  of  statutes  upon  the  subject,  590,  591. 
distinction  between  plea  in  bar  and  estoppel,  591, 
estoppel  by  record, .592 -598. 

statute  of  limitations  a  good  plea  to  suit  upon  a  foreign  judgment,  200. 
nul  liel  record  the  proper  general  issue  iu  suit  upon  judgment  of  court 
of  record,  592. 

so  of  judgments  of  sister  States,  592. 
otherwise  of  judgments  of  foreign  countries,  592. 
burden  of  proof,  592.. 
practice  as  to  setting  out  judgment  in  suit  upon  the  same,  592. 

in  pleading  or  replying  judgment,  592,  593. 
parol  evidence  admissible  to  show  or  disprove  identity  of  matter  in 

litigation,  593. 
practice  in  declaring  for  a  continuing  nuisance,  593. 
form  of  judgment  against  administrator,  594. 
effect  of  dismissal  of  bill  in  chancery,  594. 

of  suit  at  law,  594,  595. 
estoppel  by  election,  595,  596. 
effect  of  confessing  plea  in  former  action  when  it  might  have  been 

avoided,  596. 
statement  of  the  issue  in  the  former  trial,  596  -598. 
plea  of  judgment  of  foreign  country  must  show  the  jurisdiction,  598. 
so  of  g,n  action  upon  such  judgment,  598. 
as  to  judgment  of  sister  States,  598. 
of  inferior  courts,  598. 
estoppel  by  deed,  598  -  600. 

effect  of  proof  that  deed  is  invalid,  598,  599. 

effect  of  deed  in  collateral  matters,  599. 

deed  encountered  by  deed,  599. 

recital  modified  in  other  parts  of  deed,  599. 

recitals  of  immaterial  facts,  599. 

effect  of  joint  signature,  599. 

evidence  respecting  leases,  599. 

respecting  deeds  of  bargain  and  sale,  etc.,  599,  600.  - 
estoppel  in  pais,  600-618. 
proof  requisite  to,  600. 

immaterial  that  the  title  concealed  is  by  recorded  deed,  600. 
estoppel  may  be  enforced  against  heir,  601.  , 
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PLEADING,  PRACTICE,  AND  EVIDENCE,  —  conimuecf. 
necessity  of  alleging  assent,  601  -  603. 

whether  the  estoppel  is  available  at  law  in  respect  to  land,  603  -  607. 
whether  silence  must  be  proved  to  be  deceptive,  607,  608. 
in  cases  of  election,  608,  609. 
when  conduct  amounts  only  to  a,  circumstances  to  be  weighed  by  the 

jury,  and  not  to  an  estoppel,  609. 
foundation  of  rule  that  party  may  not  impeach  evidence  which  he  has 
produced,  609,  610. 

prejudice  to  the  opposite  party  in  this  and  otter  cases,  609  -  612. 
matter  admitted  by  plea,  613. 
effect  of  pleading  misnomer,  613. 

in  nulla  est  erratum,  614. 
estoppel  arises  only  in  respect  of  that  of  which  party  had  a  traverse, 

614,  615. 
effect  of  omitting  to  plead  a  defence,  615,  616. 
effect  of  entering  nol  pros  as  to  one  of  two  infants  sued  upon  joint 

promises,  616,  617. 
suing  upon  a  contract  and  obtaining  judgment  estops  party  to  deny 

validity  of  contract,  617. 
judgment  in  trover  an  estoppel  to  action  of  contract,  617. 
effect  of  recognizing  a  company  in  the  pleadings  and  decrees,  617. 
when  party  estopped  to  deny  that  he  is  a  rightful  executor,  617. 
effect  of  committing  fault  in  pleading  not  noticed  by  the  other  party, 

618. 
party  estopped  to  make  an  objection  inconsistent  with  his  cause  of 
action,  618. 

See  Precedents  in  Pleading. 
POSSESSION, 

effect  of  tenant  being  in  possession  at  time  of  taking  lease,  389  -399. 
PRECEDENTS  IN  PLEADING, 

commencement  and  conclusion  of  plea  of  matter  of  estoppel,  619. 
replication  by  way  of  estoppel  to  plea,  619. 

plea  by  matter  of  estoppel  that  the  plaintiff  brought  aij  action  against  the 
defendant  for  the  same  cause,  and  that  defendant  had  judgment,  619, 
620. 
plea  of  estoppel  by  verdict  as  to  a  particular  matter  adjudicated  in  a  differ- 
ent cause  of  action,  620  -  623. 
replication  by  way  of  estoppel  to  plea  of  set-off  of  judgment  in  inferior 
court  upon  the  same  matter,  623. 
plea  of  same,  623. 
replication  to  plea  traversing  plaintiff's  title  to  land,  an  estoppel  by  judg- 
ment in  ejectment,  623,  624. 
plea  of  judgment  recovered  by  plaintiff  in  superior  court  for  same  cause  of 

action,  624,  625. 
replication  traversing  identity  of  causes  of  action,  625. 
plea  in  estoppel  of  judgment  against  plaintiff  in  foreign  court,  625. 
replication  in  estoppel  to  plea  of  nil  habuit  in  tenemeniis  of  demise*  by  plain- 
tiff to  defendant,  625. 
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PRECEDENTS  IN  PLEADING,— coniinueff. 

replication  in  estoppel  to  plea  in  trespass  alleging  title  in  third  person  of 
demise  by  defendant  to  plaintiff,  625, 
PRESUMPTIONS  FROM  JOINT  EXECUTION  OF  DEED, 

■whether  a  party  is  estopped  to  dispute  the  relation  which  his  signature  im- 
ports, 319-321. 
PRINCIPAL  AND  AGENT, 

judgment  against  principal  bars  suit  against  agent,  61,  62. 

effect  of  suit  by  agent  in  his  own  name  in  right  of  principal,  70. 

acceptance  of  deed  made  by  agent  without  authority,  586. 

holding  a  person  out  as  agent,  or  allowing  him  to  appear  as  such,  468,  473. 
PRINCIPAL  AND   SURETY, 

effect  of  judgment  against  surety,  60. 
against  principal,  67. 

no  privity  between,  75. 

surety  estopped  to  deny  existence  of  principal,  302,  319  -  321. 
PRIVITY. 

See  Parties  and  Privies. 
PROBATE,  DECREES   OF, 

conclusive  upon  all  persons,  159,  160,  175. 
PUBLIC   FERRY, 

judgment  incidentally  establishing,  162,  163. 

QUIET  ENJOYMENT,   COVENANT  FOR, 

works  estoppel,  349. 
QUITCLAIM,  DEEDS    OF. 

See  Estates  by  Estoppel. 

REBUTTER. 

See  Estates  by  Estoppel. 
RECEIPT, 

in  a  deed  not  conclusive,  313. 

in  instrument  not  under  seal  not  conclusive,  469-471. 

unless  it  has  been  acted  upon,  471,  472. 
RECITALS, 
defined,  295. 
particular  recitals  work  estoppel,  295  -  303. 

action  on  a  bond  reciting  lease  incorrectly,  295,  296. 

recitals  in  patents,  297,  298. 

other  examples,  298  -  303. 
general  recitals  do  not  work  estoppel,  303-313. 

ground  of  the  distinction  between  general  and  particular  recitals,  303. 

qualification  of  rule,  308. 

recital  of  immaterial  facts,  310-313. 
acknowledgment  of  receipt  in  a  deed,  313-318. 
RECORD, 
defined,  3.- 
its  effect,  3. 

limitation  of  definition,  3. 
as  res  judicata,  3. 
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KECOKD,  —  continued. 

as  a  memorial  or  entry,  4-6. 
foreign  judgment  not  debt  of,  202. 

See  Judgments  ;  Ees  Judicata. 
RELEASE,  DEEDS  OF. 

See  Estates  by  Estoppel. 
KENT,  PAYMENT  OP, 

evidence  of  tenancy,  377. 
REPLEVIN, 

not  a  proceeding  in  rem,  strictly,  12. 
EEPB.E  SENT  ATIONS . 

See  Conduct,  Estoppel  by. 
REPUTATION, 

judgments  incidentally  establishing,  162,  163. 
RES  JUDICATA, 
defined,  7,  9. 
origin,  7. 

in  the  Roman  law,  7,  8. 

in  the  continental  countries  of  modern  Europe,  8. 
in  the  Scotch  law,  8. 

depends  for  its  effect,  first,  upon  the  nature  of  the  proceeding,  whether  in 
personam  or  in  rem,  9. 

secondly,  upon  the  forum  in  which  the  cause  was  tried,  9. 
distinction  between  judgments  in  personam  and  in  rem,  9. 
signification  of  term  in  rem  in  the  Roman  law,  9,  10. 
in  the  English  law,  10,  11. 

denotes  a  proceeding  in  respect  to  status,  10,  11. 
proceedings  in  attachment  not  properly  proceedings  in  rem,  11. 
otherwise  of  an  order  of  sale  of  perishable  goods,  11. 
the  scope  of  judgments  in  rem,  12. 
they  bind  all  persons,  12. 
judgment  must  have  been  rendered  by  a  legally  constituted  court,  13. 
judgment  by  divided  court,  14. 
college  orders,  14,  15. 
of  military  courts,  15,  16. 
of  courts  of  inferior  jurisdiction,  16. 
of  court  of  last  resort,  16,  17. 
agreed  judgments,  17,  18. 
award  of  arbitrators,  18,  19. 
by  confession,  19. 
stay  of  execution,  19. 
final,  by  default,  19. 

must  have  been  final,  and  rendered  on  the  merits,  19,  20. 
must  have  been  entered,  620. 
by  default  as  to  defence  by  confession  and  avoidance  which  might  ha\ 

been  pleaded,  20. 
confession  of  judgment,  or  judgment  by  default  by  executor  or  admin 

istrator,  what  it  admits,  20. 
confession  of  judgment  before  issue  raised,  20,  21. 
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KES  JUDICATA,  —  continued. 

judgment  must  have  been  valid,  21. 

held  void  by  reason  of  mistake  in  the  name  of  one  of  the  plaintiffs,  21. 
mistake  in  entry  of,  23,  24. 
immaterial  -whether  judgment  was  rendered  before  or  after  the  suit  was 

begun  in  which  ifr  is  set  up  as  an  estoppel,  21,  22. 
judgment  an  estoppel  only  as  to  matters  essential  to  the  decision,  22. 
untraversed  allegations  of  bill  in  chancery,  22,  23. 
See  Judgments. 
RETRAXIT, 

effect  of  judgment  on,  125. 
ROMAN  LAW, 

doctrine  of  res  judicata  in,  7-12. 

SET-OFF, 

judgment  upon  plea  of,  conelusiv.e,  41,  42,  126,  127. 
SHERIFF, 

when  only  nominal  party,  60,  61. 

effect  of  judgment  against  deputy,  62,  63,  75. 
SHERIFF'S  DEED, 

effectual  as  an  estoppel,  283. 
SHERIFF'S  RETURN, 

when  an  estoppel,  562-564. 
SILENCE, 

when  estoppel  in  ^ais  caused  by,  500-527. 
SLANDER, 

plea  of  former  recovery  in,  5,  6. 

STANDING  BY, 

See  Conduct,  Estoppel  by. 
STATE, 

whether  bound  by  estoppel,  276,  277,  586,  587. 
STATUTE, 

of  limitations  a  good  plea  to  an  action  on  a  foreign  judgment,  200. 

when  party  estopped  to  deny  constitutionality  of,  582-584. 
STAY  OF  EXECUTION, 

conclusive  as  a  judgment  by  confession,  19. 
SUBSEQUENT  ENCUMBRANCERS, 

persons  made  parties  to  proceedings  as,  59. 
SUPERVISORS, 

effect  of  auditing  and  partly  paying  improper  claim,  587,  588. 

TAX-DEED, 

effect  of,  li. 
ENANCY. 

See  Landlord  and  Tenant. 
;iTLE  BY  ESTOPPEL,    ' 

as  to  personal  property,  363-  567. 
as  to  real  estate,  see  Estates  by  Estoppel. 
TORT,  JOINT, 

effect  of  judgment  on,  49,  57. 
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TRESPASS, 

effect  of  judgment  in  trespass  juare  clausum  Jregit,  25,  26. 
TRUST, 

when  trustee  may  dispute  title  oi  cestui  que  trust,  401,  413. 
TRUSTEE  PROCESS. 

See  Gaknishment. 
TWICE  IN  JEOPARDY, 

rule  in  respect  to,  83,  34. 

ULTRA  VIRES. 

See    COKPORATIONS. 

VENDEE, 

estoppel  of,  in  equity,  while  purchase-money  remains  unpaid,  414  -  416. 
holds  relation  of  duty  in  such  case  like  that  of  tenant,  416. 
VERDICT, 

for  plaintiff  against- executor  on  plea  of  plene  administravit  estops  sheriff  to 

return  nulla  bona,  4. 
of  not  guilty,  what  it  imports,  6. 
estoppel  by,  35  -  46. 
must  be  followed  by  judgment,  620. 

WAIVER 

defined,  506. 

when  estoppel  is  raised  by,  524,  525. 
WAREHOUSE  RECEIPTS, 

when  conclusive,  471. 

mistake  in  giving  may  be  shown,  533. 
WARRANTY. 

See  Estates  by  Estoppel. 
WIDOW 

in  possession  of  husband's  real  estate  estopped  to  deny  title  of  heir,  586. 

and  of  husband's  grantee,  586. 
WILFULLY, 

term  as  used  in  Pickard  v.  Sears,  modified,  552-556. 
WILL, 

effect  of  election  to  take  under,  578,  579. 
WITNESS, 

whether  estopped  by  judgment,  67,  68. 
WORDS, 

"all  right,"  516. 

"good,"  451 -459. 

"wilfully,"  552-556. 
WRECKS  AND  DERELICTS, 

sales  of,  conclusive  upon  all  persons,  168,  169. 
WRIT  OF  ENTRY, 

effect  of  judgment  in,  25,  26. 
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